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In the recent decision of Smith v Alone, the NSW Court 
of Appeal was called on to determine an appropriate 
assessment for future economic loss and commercial 
care in circumstances where the trial judge concluded 
the evidence established the injured person had a 
significant pre-accident illness but would have a 
residual earning capacity in the future with treatment. 

The Court of Appeal confirmed it is appropriate to 
discount the allowance for future economic loss for the 
vicissitudes of life in these circumstances however 
there needs to be caution when determining the 
appropriate discount and clear evidence of residual 
capacity is required to find there is any residual 
earning capacity. 

Smith was injured in a motor vehicle accident on 
12 October 2011.  From the time he left school he 
worked in the country in rural occupations.  The motor 
accident occurred in 2011.  In 2001 he had earned an 
income in the order of $60,000 but could not recall if he 
filed tax returns for 2003, 2004, 2007 or 2008.  There 
were no tax returns for 2006 or 2007.  In 2008 he 
earned $47,879 as an air conditioning and installation 
technician, slightly more in 2009 and $50,612 in 2010.  
During this period he was an independent contractor 
and had tax deductions for car expenses. 

Smith had been disqualified from driving by reason of 
drink driving convictions for most of his life.  His last 
six months of earning capacity before the accident was 
disrupted by his imprisonment for six months.  He was 
released from jail in February 2011 and then returned 
to work for as an air conditioning technician in mid 
February 2011 for 4 months and was unemployed from 
June 2011 to until 12 October 2011. 

Smith had committed two mid range PCA offences in 
1991 and 1992 and offences of violence which 
involved alcohol. 

Smith was involved in a series of assault offences in 
the period 1995 to 2000 including a conviction for 
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assaulting Police in circumstances involving his 
de-facto. 

It appears from 2001 to 2005 he had a number of 
serious driving offences and contravened an 
Apprehended Violence Order.  In the period 2008 to 
2012 he was convicted of a number of offences 
including assault, driving offences and fraudulent 
misappropriation.   

Medical evidence demonstrated Smith had a long 
standing dependence upon alcohol which had directly 
contributed to his criminal behaviour and both these 
factors played an important role in relation to a 
depressive anxiety condition which he was diagnosed 
as suffering before the motor vehicle accident. 

Smith sustained significant physical injuries in the 
motor accident.  He underwent a number of operations 
and was admitted to hospital on six separate 
occasions. For a period of approximately three years 
he could not walk independently and was either in a 
wheelchair or on crutches or required a crutch to walk. 

Professor Pryor gave evidence Smith had a variety of 
knowledge, skills and abilities and whilst he would not 
be able to resume his pre-injury employment, he could 
consider sales and lighter work.  A job match was 
provided identifying jobs including ticket seller, 
locksmith and motor vehicle parts interpreter.  That job 
match was provided by a labour market analysis 
report. 

Smith’s physical injuries effectively altered his capacity 
so he would only be fit for light sedentary work.   

The trial judge when assessing the plaintiff’s claim for 
future economic loss noted Smith had a lengthy history 
of alcohol abuse which, prior to the accident, began to 
impact upon his earning capacity and which would 
have curtailed his capacity for employment as he grew 
older.   

The trial judge assessed economic loss on the 
assumption that Smith would not work for 12 months 
and following two years of treatment would then have 
an earning capacity in the order of $250 per week. This 
residual capacity was deducted from the potential 
earnings used to calculate future economic loss. The 
trial judge then reduced that calculation by 35% for the 
vicissitudes of life. 

Not satisfied with that result Alone’s insurer appealed. 

The Court of Appeal was called on to determine the 
appropriate method to assess future economic loss. 
The Court of Appeal did not agree with the trial judge’s 
approach.   

Firstly, the Court of Appeal determined the trial judge 
erred in concluding Smith had a residual earning 
capacity of $250 nett per week after two years and 
secondly, the discount for vicissitudes was too great, 
however a reduction of 25% was appropriate. 

Macfarlan JA, with whom Meagher JA and White JA 
agreed, confirmed in the assessment of future 
economic loss findings about physical disabilities likely 
to be experienced is of critical importance.  
Macfarlan JA noted: 

“It was necessary for the primary judge, guided by 
the evidence, to make a practical assessment of the 
likelihood of the appellant being able to obtain and 
retain the jobs that the respondent postulated would 
be suitable for him ... In this regard the respondent 
bore “the evidentiary burden of adducing evidence of 
what work the plaintiff is capable of performing and 
what jobs are open to a person with such capacity” 

Macfarlan JA noted the trial judge accepted that most if 
not all the jobs identified in the job match report would 
be suitable to Smith however all of the jobs involved 
substantial periods of standing.  It was noted no 
specific comparison between the job requirements and 
Smith’s disabilities was undertaken, either in relation to 
the jobs it was said he could do without training or 
those which would require formal training.   

Macfarlan JA noted: 

“in short the jobs appeared to be inconsistent with the 
medical evidence regarding Smith’s capabilities, an 
inconsistency which the trial judge did not reconcile”. 

Macfarlan JA concluded the finding that Smith would 
have an earning capacity of $250 per week in the 
future was premised on an assumption the pain 
management and substance abuse withdrawal 
treatment would be effective to overcome Smith’s 
present pain and his addiction to Oxycontin.  It was 
noted the validity of that assumption was not supported 
by the evidence.  In particular, no expert gave 
evidence on the likely impact of a pain management 
program. 

The Court of Appeal noted it was erroneous for the trial 
judge to assume after the expiration of a two year 
treatment period Smith would be able to earn $250 per 
week.  The trial judge should have found there was no 
residual earning capacity. 

In relation to the discount for the contingencies of life 
or vicissitudes, the normal discount is 15%.  The Court 
of Appeal confirmed the discount takes into account 
matters which might otherwise adversely affect earning 
capacity and “death apart, sickness, accident, 
unemployment and industrial disputes are the four 
major contingencies which expose employees to the 
risk of the loss of income”. 

The Court of Appeal confirmed the trial judge was 
permitted to anticipate that but for the accident there 
would have been an increase in the appellant’s 
offending behaviour and other commitants of alcohol 
addiction in the future to justify an increase in the 
normal allowance for vicissitudes. 

Macfarlan JA noted Smith was affected by alcohol on 
each of the occasions he committed crimes, he had 
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problems in the past because he became violent when 
he was drunk, he was willing to drive a motor vehicle 
while disqualified and after his release from prison in 
November 2010 his drinking habits continued and he 
got into trouble as a result and before the accident he 
was having six to eight beers after work. 

The Court of Appeal confirmed that determining an 
appropriate discount for vicissitudes is very much 
based on impression and the Court of Appeal 
concluded an appropriate discount was 25% rather 
than 15%, noting this represented an increase of two 
thirds of the normal percentage discount.  The Court of 
Appeal noted previous percentage deductions adopted 
in other cases are of little assistance on the question of 
determining percentages.  Here, Smith had a 
pre-existing medical condition in addition to other 
problems and in the circumstances a larger than 
normal discount on vicissitudes was appropriate but 
not a discount of 35%. 

The case highlights the cautious approach a Court will 
adopt to discounting awards for future economic loss 
for the vicissitudes of life and further it is apparent 
before any discount of vicissitudes is made it is 
incumbent on the trial judge to ensure that a 
discounted future earning capacity is not applied and 
then discounted for vicissitudes as this would apply a 
discount twice. 

There was also a dispute as to Smith’s claim for 
compensation for the costs of commercial care and 
assistance.  The evidence at the trial supported a 
finding in the future Smith would require care and 
assistance of four and a half hours per week.  This was 
below the threshold which would give rise to an 
entitlement for gratuitous care.  An alternative claim for 
commercial care was made.   

Smith was dependent on the provision of gratuitous 
care by his two sisters who were providing assistance 
at the date of the trial.  

In Miller v Galderisi the Court disallowed a claim for 
commercial care where there was no evidence the 
gratuitous assistance being provided at the date of the 
hearing would cease.   

Similarly in ECS Group (Australia) Pty Limited v 
Hobby, the Court refused to allow a claim for 
commercial care where the plaintiff lived with her 
parents and her mother did the household work and 
there was no evidence the gratuitous care would 
cease.   

In this case the Court of Appeal noted Smith 
established a need for commercial care and assistance 
as his primary carers were his two sisters who both 
had their own full time jobs and families (each having 
two children) and they lived a distance from Smith.  It 
was reasonable to assume if Smith had the funds 
available to pay for commercial assistance he would 
use them to obtain that assistance.   

The Court of Appeal noted Smith was embarrassed at 
having to rely on his sisters.  His evidence was he did 
not like family and friends having to take time out of 
their lives to care for him.  His evidence was he would 
replace their services with those from commercial 
providers if he had the money to do so.  That was seen 
as enough by the Court of Appeal to award commercial 
care. 

At the end of the day Smith’s challenge to the award of 
damages substantially increased the compensation he 
received.  The assessment of damages for future 
economic loss was increased and commercial care 
was awarded. 

The case serves as a reminder of the difficulties that 
confront a Court when assessing damages for persons 
with pre-existing disabilities. Clear and cogent 
evidence is required to establish there is a residual 
earning capacity and evidence must be led to establish 
jobs identified in a job match report are within the 
actual physical capacity of an injured person. However 
pre-accident illnesses and unfavourable work histories 
can lead to a discount for vicissitudes greater than 
15%. 

David Newey 
dtn@gdlaw.com.au 

 

It is common in large commercial projects to have 
tiered insurance arrangements which sit over the top of 
general insurance programs put in place by project 
participants. 

Sometimes a project will run over a period of years and 
during those years insurance policies will be renewed 
or replaced.  When the project specific insurance is 
arranged it is not always possible to name with 
certainty the policies of insurance over which the 
project specific insurance is intended to operate as 
excess insurance as not all insurance is in place and 
policies may be renewed or replaced over the life of 
the project.   

So what happens when a policy of insurance specifies 
it is to operate in excess of nominated insurance 
policies and the underlying insurances cannot be 
identified by reference to insurers and policy numbers.. 

This was an issue recently considered by Stevenson J 
in the NSW Supreme Court in Liberty Mutual Insurance 
Company v Kellogg Brown & Root Pty Limited. 

The Australian Pacific LNG Gladstone Pipeline project 
involved the construction of a high pressure gas 
pipeline system to deliver liquified natural gas from 
coal seam gas fields in the Bowen and Surat Basins in 

When will a Policy be in Excess of 
Additional Insurances? 
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Central Queensland to a processing plant on 
Curtis Island, off the coast of Gladstone, Queensland. 

Six insurers led by Liberty Mutual Insurance Company 
subscribed to a project specific professional indemnity 
policy (“PSPI Policy”) by which they agreed to 
indemnify six named insureds against civil liability in 
respect of claims arising from their performance of 
professional services in respect of the pipeline project.  
One of the named insureds in the PSPI Policy was 
Kellogg Brown & Root Pty Limited (“KBR”).   

The PSPI policy had a limit of liability of $50 million 
and an excess of $1 million.  The policy contained a 
clause which provided the policy was in excess to any 
“additional insurance”.  There was a list of “additional 
insurance” in the policy schedule. 

KBR had also effected professional indemnity policies 
with certain Lloyds underwriters.  Those policies had a 
$20 million limit of liability and an excess of $5 million.  
The PSPI Policy listed one KBR Lloyds’ policy in the 
additional insurances. 

The pipeline project was carried out by an 
unincorporated joint venture and it was a term of the 
pipeline contract that the joint venturers “effect and 
maintain” professional indemnity insurance with a level 
of cover of $20 million per individual claim and a 
$50 million aggregate limit and that such insurance be 
maintained for six years after the issue of the final 
certificate for the works. 

KBR as a joint venture was an insured under the PSPI 
Policy which was written for a period of 10 years which 
constituted a period equivalent to a period of six years 
from the date of the issue of the final certificate under 
the main pipeline contract. 

Consistent with the joint venturers’ obligations, KBR 
also effected a professional indemnity policy of not less 
than $20 million for any one occurrence and in the 
aggregate in any one year with a Lloyds syndicate, 
AFB 2623/623 Beasley for the period 1 April 2012 to 
30 March 2013 and a further professional indemnity 
policy with the same Lloyds syndicate for the 
2013/2014 year.  Each policy had a limit of 
US $15 million and a deductible of $5 million for each 
claim but different policy numbers.   

In April 2014 a Notice of Dispute was issued by joint 
venturers under the pipeline contract alleging the 
pipeline was not fit for purpose.  A claim was made 
against KBR.  KBR gave notice to Liberty of the claim 
under the PSPI Policy.  At some time during the life of 
the 2013 Lloyds policy KBR notified Lloyds of the claim 
made against KBR.  

The schedule of “additional insurances” in the PSPI 
Policy did not identify the second Lloyds /Beasley 
policy which had a different policy number to the first 
Lloyds syndicate Beasley policy which was identified in 
the additional insurances in the schedule. 

KBR contended the PSPI Policy should be construed 
to mean the six policies listed as additional insurance 
comprised an exhaustive list of the policies to which 
the PSPI P Policy is in excess.  This would ensure the 
excess for the claim was $1m and the PSPI policy 
would respond. 

A fact known to Liberty and proposed insureds 
including KBR was that there were contractual 
obligations for participants in the pipeline project to 
effect and maintain professional indemnity insurance 
for a specified period.  Further, Liberty had called for 
copies of KBR’s professional indemnity insurance in 
respect to the 2012 Lloyds policy. 

The Court was called on to consider the proper 
construction of the PSPI Policy.   

The Court noted when looking at commercial contracts 
the Court is guided by the principles summarised by 
the High Court in Electricity General Corporation v 
Woodside Energy Limited, where the Court found: 

“…this Court has reaffirmed the objective approach to 
be adopted in determining the rights and liabilities of 
parties to a contract. The meaning of the terms of a 
commercial contract is to be determined by what a 
reasonable businessperson would have understood 
those terms to mean. That approach is not unfamiliar. 
As reaffirmed, it will require consideration of the 
language used by the parties, the surrounding 
circumstances known to them and the commercial 
purpose or objects to be secured by the contract. 
Appreciation of the commercial purpose or objects is 
facilitated by an understanding ‘of the genesis of the 
transaction, the background, the context [and] the 
market in which the parties are operating’. As Arden 
LJ observed in Re Golden Key Ltd [[2009] EWCA Civ 
636 at [28]], unless a contrary intention is indicated, a 
court is entitled to approach the task of giving a 
commercial contract a businesslike interpretation on 
the assumption ‘that the parties… intended to 
produce a commercial result’. A commercial contract 
is to be construed so as to avoid it ‘making 
commercial nonsense or working commercial 
inconvenience’.” [Footnotes omitted]” 

Stevenson J noted  

“a reasonable business person in the position of the 
parties would have understood from: 

(1) the mutually known fact that the proposed 
insureds were contractually obliged to effect and 
maintain professional indemnity insurance 
during the Pipeline Project and for six years from 
its completion; 

(2) the mutually known fact that Liberty had, in its 
proposal form, made an enquiry directed 
precisely to that question and had called for, and 
been provided with, details of that insurance; 
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(3) the terms of cl 5.3 (of the PSPI Policy which 
stated “The Policy is in excess of any Additional 
Insurance”.); and 

(4) the use of the word “Annual” in the Schedule; 

that the insurance under the PSPI Policy was to be in 
excess of the insurances effected and maintained in 
accordance with those contractual obligations (both 
during, and for six years after, the completion of the 
Pipeline Project; and thus in effect for the term of the 
PSPI Policy).” 

Stevensen J concluded a reasonable person in the 
position of the parties would not have understood the 
additional insurances listed in the schedule to 
constitute an exhaustive statement of all (and thus the 
only) policies in excess of which the PSPI policy was to 
provide cover throughout its term.  In those 
circumstances it was determined the policy should be 
interpreted to be in excess of all annual professional 
indemnity policies arranged by KBR during the life of 
the pipeline project. 

As can be seen, where policies are intended to operate 
in excess of underlying insurance, it is critical to list the 
underlying insurance however it is not necessary to 
identify by reference to policy numbers or insurers the 
underlying insurance, particularly where policies will be 
renewed and replaced throughout the life of an 
overlying excess policy.  However, the underlying 
policies should be clearly identified at least by 
reference to the policies in place at the time the excess 
insurance is arranged and any underlying policies that 
are likely to be renewed or replaced should be clearly 
identified as annual policies.  We suggest it is 
preferable to stipulate that the underlying insurance will 
include the renewal and replacement of any of the 
identified underlying insurance policies.   

Care must be taken by underwriters who write project 
specific excess policies in excess of underlying 
insurances to ensure the underlying insurances are 
adequately identified, particularly where the excess 
insurance will remain in place for periods which exceed 
the period of insurance of an underlying insurance.  

At the end of the day policies must be interpreted to 
give effect to what a reasonable person in the position 
of the parties to the insurance policy would have 
understood to be the arrangement and where all 
parties understand the nature of the contractual 
arrangements and insurance obligations the nature of 
the project contract can demonstrate the intended 
operation of the insurance arrangements. 

David Newey 
dtn@gdlaw.com.au 
 
 

 

 

In our November edition of GD News, we considered 
the somewhat unique situation which arises in TPD 
claims involving a superannuation trustee and life 
insurer as the parties to an insurance contract, and the 
member of the superannuation fund who claims a TPD 
benefit under the life insurance policy even though the 
claimant is not a party to the insurance contract. 

In this article we consider the applicable statutory and 
general law duties and obligations upon 
superannuation trustees, life insurers and the Courts 
which arise with respect to TPD claims. 

Superannuation Trustees 

In 1993 the Commonwealth Parliament enacted the 
Superannuation Industry (Supervision) Act (“SISA”). 

Section 52 of the SISA contains several covenants 
which are to be implied into the governing rules of 
superannuation funds which require a superannuation 
trustee to relevantly act in the following manner: 

 to act honestly in all matters concerning the 
superannuation fund (Section 52(2)(a) SISA); 

 to perform the trustee’s duties and exercise the 
trustee’s powers in the best interests of the 
beneficiaries (Section 52(2)(c) SISA); 

 in the event of a conflict between the duties of the 
trustee to the beneficiary and the duties of the 
trustee to any other person, priority must be given 
to the interests of the beneficiaries over the duties 
and interests of other persons (Section 52(2)(d) 
SISA); 

 to act fairly in dealing with classes of beneficiaries 
within the entity (Section 52(2)(e) SISA); 

 to act fairly in dealing with beneficiaries within a 
class (Section 52(2)(f) SISA); 

 to allow a beneficiary of the superannuation fund 
access to any prescribed information or any 
prescribed documents (Section 52(2)(j) SISA). 

In Invensys Australia Superannuation Fund Pty Limited 
v Austrac Investments Limited, Justice Byrne of the 
Victorian Supreme Court held the scheme of 
Section 52 SISA is to insert in the trust deed eight 
covenants but those covenants do not affect other 
obligations imposed upon trustees whether by a deed 
of trust or by the general principles of law except to the 
extent of some inconsistency. 

Further, in Manglicmot v Commonwealth Bank Officers 
Superannuation Corporation Pty Limited, Giles JA of 
the NSW Supreme Court confirmed the covenants in 
Section 52(2) of SISA do not add to the 
superannuation trustee’s duties under the general law 

TPD Claims: Duties of Trustees 

Insurers and Courts 

mailto:dtn@gdlaw.com.au
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to exercise reasonable care and to act in the best 
interests of members of the superannuation fund. 

In terms of a superannuation trustee’s duty under the 
general law, in Erzurumlu v Kellog Superannuation Pty 
Limited, Justice Ball of the NSW Supreme Court held: 

“The trustee has a duty to apply the trust assets in 
accordance with the Trust Deed.  In performing that 
duty, it is required to inform itself properly of the 
relevant facts.  It is also required to act in good faith, 
on a real and genuine consideration of the material 
before it and for sound reasons, although it is not 
obliged to give reasons for its decision”. 

In TAL Life Limited v Shuetrim; MetLife Insurance 
Limited v Shuetrim, Leeming JA of the NSW Supreme 
Court made the following observations when 
distinguishing between the role of a superannuation 
trustee and that of a life insurer: 

“A trustee is a fiduciary, and is required to make 
decisions leading to payments of money none of 
which is owned beneficially by the trustee.  An insurer 
is not a fiduciary, but may be operating a business 
with a view to making a profit, and every decision it 
makes to grant or refuse a claim will go directly to its 
profitability”. 

Finally, in Birdsall v Motor Trades Association of 
Australia Superannuation Fund Pty Limited, Justice 
Hallen of the NSW Supreme Court also made the 
following important distinction regarding the duty of a 
trustee: 

“The trustee was required to decide whether it was 
satisfied that the plaintiff had suffered TPD, as 
defined in the policy, on the ordinary meaning of 
those words in the policy.  It was required to 
independently consider whether it was so satisfied.  It 
would not discharge its duty if it merely followed, or 
endorsed, the opinion of the insurer”. 

Life Insurer 

Life insurers have duties and obligations with respect 
to their dealings with the superannuation trustee and a 
TPD claimant. 

Section 13 of the Insurance Contracts Act 1984 (Cth) 
(“ICA”) implies into a contract of life insurance a duty of 
utmost good faith between insurer and insured. 

Following amendments made to the ICA in 2013 
extended the duty of utmost good faith owed by the 
parties to a contract of insurance to a third party 
beneficiary who may make a claim to recover any loss 
under Section 48 of the ICA. 

Prior to those amendments, the statutory duty of 
utmost good faith under Section 13 of the ICA applied 
only to the parties to an insurance contract which did 
not include the claimant.  

A life insurer did not owe a duty of utmost good faith to 
a TPD claimant before the amendments. 

However, the general law has always imposed certain 
duties regardless of the duty under Section 13 of the 
ICA. 

In Hannover Life Re of Australasia Limited v Diosdada 
Sayseng, Spigelman CJ of the NSW Court of Appeal 
recognised a general law duty upon a life insurer as 
follows: 

“Thus, I would conclude that Mr Sayseng, though not 
entitled to the proceeds of the policy, was entitled to 
the same obligation of good faith and fair dealing as 
was owed by the insurer to the trustee, taking 
account of their respective positions”. 

The scope of this duty was expressed in the following 
terms by Justice Gzell of the NSW Supreme Court in 
Dumitrov v SC Johnson & Son Superannuation Pty 
Limited & Anor: 

“The duty to act in good faith and to deal fairly with 
an insured is not limited to the time the opinion is 
formed.  It applies to all stages during the gathering 
of material relevant to the formation of the opinion 
and it remains a duty at all stages subsequent to the 
presentation of a claim, being applicable to all 
aspects of the performance of an insurance contract”. 

In this context, Gzell J treated the “insured” as 
including members of a superannuation fund entitled to 
benefits payable by an insurer. 

Once a claim is made, a life insurance policy will 
invariably require an insurer to form its own opinion 
regarding whether or not a TPD claimant has satisfied 
the TPD definition under the policy by reference to 
material including relevant medical opinions.   

In Hannover Life Re of Australasia Limited v Jones, 
Gleeson JA of the NSW Court of Appeal held: 

“A reasonableness term is implied in contracts of 
insurance where the formation of the insurer’s 
opinion is a condition of its liability, because it is 
necessary to do so for the reasonable and effective 
operation of the contract … The implied term to act 
reasonably and fairly in considering and determining 
the claim has a long history worked out in a series of 
cases dating from the mid 19th century.” 

The case law to which Gleeson JA referred includes a 
well established statement of principle by McLelland J 
of the NSW Supreme Court in Edwards v The Hunter 
Valley Co-Op Dairy Co Limited: 

“…in the field of insurance it is well established that 
where under a contract of insurance an element of 
the insurer’s liability is expressed in terms of the 
satisfaction or opinion of the insurer, the insurer is 
obliged to act reasonably in considering and 
determining that matter”. 

Therefore the key element of an insurer’s statutory and 
general law duties to trustees and TPD claimants is to 
act reasonably with respect to a TPD claim.   
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Courts 

In Edwards v The Hunter Valley Co-Op Dairy Co 
Limited, McLelland J expressed the role of the Court in 
the following terms: 

“To say that an insurer must act reasonably in 
forming or declining to form an opinion is not to say 
that a Court can substitute its own view for that of the 
insurer … Unless the view taken by the insurer can 
be shown to have been unreasonable on the material 
then before the insurer, the decision of the insurer 
cannot be successfully attacked on this ground”. 

Further, in Hannover Life Re Australasia Limited v 
Jones, Gleeson JA stated: 

“The task for the Court is not to assess what it thinks 
is reasonable and thereby conclude that any other 
view displays error … Rather, the criterion of 
reasonableness of an insurer’s decision is whether 
the opinion formed by the insurer was not open to an 
insurer acting reasonably and fairly in the 
consideration of the claim”. 

In Erzurumlu, Justice Ball expressed the role of the 
Court as follows: 

“The duty of the Court is to determine whether the 
insurer breached its duty of utmost good faith.  It is 
not to substitute its own view for that of the insurer.  
However, if an insurer refuses a claim in breach of its 
obligation of good faith, the Court itself can determine 
whether, on the material available to it, the claim fell 
within the policy”. 

Ball J also observed: 

“Although a member is not a party to the contract with 
the insurer who provides insurance cover to the 
trustee of a superannuation fund, the member has 
standing to enforce the contract as a beneficiary of 
the trust which holds the insurance policy as one of 
its assets.  The member does not have a personal 
claim but is entitled to seek an order that the insurer 
pay to the trustee the amount due to the trustee 
under the contract”. 

In a recent NSW Supreme Court decision of Hellessey 
v MetLife Insurance Limited, Justice Robb held that: 

“… the Court should not treat a letter written by an 
insurer rejecting a claim for TPD benefit as if it were a 
judgment of a Court under appeal.  However, if the 
circumstances appear to warrant it, the Court will be 
justified in treating the rejection letter and any 
associated correspondence as being the work of a 
highly experienced insurance claims assessor with 
the assistance of whatever legal advice the insurer 
may chose to obtain”. 

Later, Robb J made the following observations: 

“… there is a substantive rule of law that when … the 
Court finds that the condition of the insurer’s liability, 
being the formation of its own satisfaction that the 

TPD definition has been established, is vitiated by 
reason of some error by the insurer, the Court has 
the power to determine whether the TPD definition is 
satisfied for itself.  This result appears to be put on 
the basis that it is a fair way of dealing with a breach 
of the insurer’s duty of utmost good faith and fair 
dealing”. 

Finally, in McArthur v Mercantile Mutual Life Insurance 
Company Limited, McMurdo P of the Queensland 
Court of Appeal held: 

“Medical reports coming into existence after the 
relevant time will be admissible provided that they are 
pertinent to the determination of the claimant’s 
condition at the relevant time”. 

Summary 

Trustees and life insurers have statutory and general 
law duties to act in good faith, to act reasonably and to 
act for the benefit of the member of the superannuation 
fund when dealing with a TPD claim.   

An insurer must act fairly when deciding whether or not 
it is satisfied the claimant has met the TPD definition 
under the policy. 

If a TPD claimant seeks to challenge a rejection by an 
insurer and/or superannuation trustee, the claimant 
has standing to bring proceedings against the insurer 
despite that person not being a party to the insurance 
contract. 

If the claimant’s challenge to the insurer’s decision is 
based on a breach by the insurer or trustee of their 
respective duties or obligations to act reasonably and 
fairly, and if the Court is satisfied that the insurer 
and/or trustee has breached those obligations in 
satisfying itself whether or not the claim meets the TPD 
definition, the Court has power to decide for itself 
whether or not the claim falls within the TPD definition 
under the policy. 

The trustee, insurer and Court each has an important 
role to ensure that good faith and fairness are applied 
from beginning to end of a TPD claim. 

In our next edition of GD News we will consider the 
relevance of a TPD claimant’s education, training and 
experience, often referred to as an ‘ETE’ clause with 
respect to a TPD claim. 

Darren King 
dwk@gdlaw.com.au 
 

 

In our May 2017 edition of GD News we discussed the 
enactment of the Civil Liability (Third Party Claims 
Against Insurers) Act 2017.  That legislation simplifies 
the complexity and uncertainty that arose out of 
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Section 6 of the Law Reform (Miscellaneous 
Provisions) Act 1946 and provides that: 

 if an insured person has an insured liability to a 
claimant, the claimant may recover the amount of 
the insured liability from the insurer; 

 the amount which can be recovered is limited to 
the amount properly payable under the contract of 
insurance; 

 in any proceedings commenced against the 
insurer, the insurer stands in the place of an 
insured person as if the proceedings were to 
recover damages, compensation or costs from the 
insured person.  The insurer has the same rights 
and liabilities as the insured; 

 proceedings can only be commenced against the 
insurer with the leave of the Court; 

 leave can be sought before or after proceedings 
against the insurer have been commenced; 

 leave to commence proceedings must be refused 
if the insurer can establish that it is entitled to 
disclaim liability under the contract of insurance or 
under any Act or law; 

 in proceedings the insurer is entitled to rely on any 
defence or any matter the insurer would have 
been entitled to rely on in a claim made by the 
insured person against it or that the insured 
person would have been entitled to rely on in 
proceedings against the claimant; 

 a judgment obtained against an insured person 
does not prevent the claimant from recovering 
money from the insurer except to the extent that 
the judgment is already satisfied; 

 any payment made by an insurer to a claimant in 
respect of an insured liability discharges, to the 
extent of the payment, the liability of the insurer to 
make a payment to the insured person; 

 a payment by the insurer to the insured person by 
way of a compromise or settlement does not 
reduce the insurer’s liability to a claimant. 

The Supreme Court of New South Wales has recently 
considered the new legislation in Zaki v Better 
Buildings Constructions Pty Limited.  The question to 
be determined was which party bore the onus of proof 
where a limitation issue arises. 

Silwan Zaki sustained injury on 23 November 2013 
when he was struck by a length of chain that had fallen 
from a crane operated by an employee of Better 
Buildings Construction.  Zaki sustained significant 
injuries including a right frontal skull fracture and 
associated traumatic brain injury.   

Proceedings were commenced against Better 
Buildings Construction on 30 June 2016.  On 19 
September 2017 Zaki filed a Notice of Motion seeking 
leave to commence proceedings against GIO General 

Limited pursuant to the Civil Liability (Third Party 
Claims Against Insurers) Act 2017.  At the time of the 
accident GIO insured Ofform Pty Limited, who Zaki 
contended were negligent as they directed Zaki to 
work below the crane. 

Section 6 of the Civil Liability (Third Party Claims 
Against Insurers) Act 2017 provides that: 

“1. Proceedings to recover an amount from the 
insurer under Section 4 must be commenced 
within the same limitation period that applies 
under the Limitation Act 1969 or other Act to the 
claimant’s cause of action against the insured 
person in respect of the insured liability. 

2. Sub-section (1) does not apply if the claimant has 
brought proceedings against the insured person in 
respect of the insured liability before the expiry of 
the limitation period applying to those 
proceedings, including any extension of the 
limitation period granted under the Limitation Act 
1969 or other Act by a Court.” 

The question that arose was whether or not it was up 
to Zaki to prove that proceedings against the insurer 
would be within time if leave were granted or whether 
the insurer had to prove proceedings were 
commenced out of time. 

Justice Campbell in the Supreme Court was therefore 
called upon to determine the following question: 

“Upon the true construction of Section 6(1) of the 
Civil Liability (Third Party Claims Against Insurers) 
Act 2017 does the onus lie upon the claimant to 
prove that the proposed claim is within time or upon 
the insurer to prove that it is out of time?” 

His Honour Justice Campbell determined that the 
legislation did not alter the general law, and the onus 
therefore lies upon the insurer to prove that a claim 
against an insured person is out of time under the 
Limitation Act 1969.   

Leave was therefore granted to Zaki to commence 
proceedings against GIO despite the fact those 
proceedings were commenced outside of the three 
year time period. 

His Honour Justice Campbell however made it clear 
although leave was granted to commence proceedings 
against GIO, any available defence under the 
Limitation Act 1969 could be relied on by GIO at any 
hearing. 

His Honour Justice Campbell stated: 

“Obviously in clear cases, as Section 5(4) indicates, 
where the entitlement to deny or to disclaim liability 
under the contract of insurance is beyond argument, 
leave must be refused.  Likewise, where it is clear 
beyond argument that a claim against an insured 
person is out of time, leave would be refused, but 
that is because there would be no arguable case of 
liability against the insured person.  In these cases, 
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the General Steel Industries Inc v Commissioner for 
Railways standard would apply.  Often, especially in 
cases where there is no flexible discretion to extend 
time, it may be that time can be clearly shown to 
have expired.  As I have said, in those cases leave 
should not be granted because there will be no 
arguable case against the insured person.  However, 
as the touchstone of discoverability for limitation 
purposes in personal injury cases brought after the 
commencement of the Civil Liability Amendment 
(Personal Responsibility) Act 2002 (NSW) on 6 
December 2002 will usually involve contestable 
issues of fact, such clear cases are likely to be rare.” 

Therefore if proceedings are commenced to join the 
insurer then the limitation issues will be equally 
applicable to the claim against the insurer in the same 
way they would impact on a claim was brought against 
the insured direct and the onus remains on the insurer 
to establish the claim is statute barred. 

Amanda Bond 
asb@gdlaw.com.au 

CONSTRUCTION ROUNDUP 

 

 

The Building and Construction Industry Security of 
Payment Act 1999 (NSW) sets out a process under 
which persons carrying out construction work can 
issue claims for progress payments and, if the recipient 
of the claim does not respond within the time frames 
specified in the Act, be entitled to full payment of those 
claims.  This is the case even if the owner, developer 
or head contractor disagrees that the person making 
the claim is actually entitled to the amount claimed. 

As a strategic measure, it is quite common for such 
claims to be served during the Christmas and New 
Year break, when many people are away from their 
desks and may therefore miss responding within the 
specified time. 

Accordingly, it is important to be aware of the 
deadlines that apply during this period and ensure that 
systems are in place to address any claims that are 
received. 

The Act provides that once a payment claim is served, 
if the recipient of a claim does not intend to pay the full 
amount claimed he or she must issue a payment 
schedule within ten business days after the day that 
the claim was served.  A business day is defined in the 
Act to exclude weekends, public holidays, and 27, 28, 
29, 30 or 31 December in any year.   During this 
season’s break, the public holidays are on 25 

December 2017, 26 December 2017, and 1 January 
2018. 

As a convenient reference, we set out below the 
timeframes within which a payment schedule must be 
served during the holiday period: 

Date claim was served 
Deadline for payment 
schedule to be served 

Monday 4 December 2017 Monday 18 December 2016 

Tuesday 5 December 2017 Tuesday 19 December 2016 

Wednesday 6 December 2017 
Wednesday 20 December 
2016 

Thursday 7 December 2017 Thursday 21 December 2016 

Friday 8 December 2017 Friday 22 December 2016 

Monday 11 December 2017 Tuesday 2 January 2018 

Tuesday 12 December 2017 Wednesday 3 January 2018 

Wednesday 13 December 2017 Thursday 4 January 2018 

Thursday 14 December 2017 Friday 5 January 2018 

Friday 15 December 2017 Monday 8 January 2018 

Monday 18 December 2017 Tuesday 9 January 2018 

Tuesday 19 December 2017 Wednesday 10 January 2018 

Wednesday 20 December 2017 Thursday 11 January 2018 

Thursday 21 December 2017 Friday 12 January 2018 

Friday 22 December 2017 Monday 15 January 2018 

Wednesday 27 December 2017 Monday 15 January 2018 

Thursday 28 December 2017 Monday 15 January 2018 

Friday 29 December 2017 Monday 15 January 2018 

Tuesday 2 January 2018 Tuesday 16 January 2018 

Wednesday 3 January 2018 Wednesday 17 January 2018 

The Act also provides for a process for the adjudication 
of payment claims.  Once an application for 
adjudication has been served, the recipient has a 
timeframe of five business days after service of the 
application or two days after appointment of the 
adjudicator (whichever is the later) within which to 
serve a formal response.  Often, these two dates are 
the same.  The adjudicator is not permitted to consider 
any response or further material submitted after the 
deadline.  The timeframes that apply during the holiday 
period (assuming a five business day period within 
which to respond) are as follows: 

Date adjudication application 
was served 

Deadline for adjudication 
response to be served 

Monday 4 December 2017 Monday 11 December 2017 

Tuesday 5 December 2017 Tuesday 12 December 2017 

Wednesday 6 December 2017 Wednesday 13 December 2017 

Thursday 7 December 2017 Thursday 14 December 2017 

Friday 8 December 2017 Friday 15 December 2017 

Monday 11 December 2017 Monday 18 December 2017 

Tuesday 12 December 2017 Tuesday 19 December 2017 

Wednesday 13 December 2017 Wednesday 20 December 2017 

Thursday 14 December 2017 Thursday 21 December 2017 

Friday 15 December 2017 Friday 22 December 2017 

NSW Christmas/New Year 
deadlines for construction 
security of payment claims and 
responses 
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Monday 18 December 2017 Tuesday 2 January 2018 

Tuesday 19 December 2017 Wednesday 3 January 2018 

Wednesday 20 December 2017 Thursday 4 January 2018 

Thursday 21 December 2017 Friday 5 January 2018 

Friday 22 December 2017 Monday 8 January 2018 

Wednesday 27 December 2017 Monday 8 January 2018 

Thursday 28 December 2017 Monday 8 January 2018 

Friday 29 December 2017 Monday 8 January 2018 

Tuesday 2 January 2018 Tuesday 9 January 2018 

Wednesday 3 January 2018 Wednesday 10 January 2018 

The date that a claim or adjudication application is 
deemed to have been served depends on the method 
of service and the particular circumstances of how the 
claim was served.  Therefore, we recommend that 
recipients of a claim or adjudication application seek 
legal advice as quickly as possible to determine the 
applicable time frame within which to provide a 
response.   

We are able to provide assistance to both claimants 
and recipients in preparing and responding to security 
of payment claims and applications. 

Linda Holland 
lmh@gdlaw.com.au 

EMPLOYMENT ROUNDUP 

 

When hiring employees, it is often a difficult task to 
work out what regime governs the employment 
relationship – is it an Award or an Enterprise 
Agreement, or is the employment regulated only by an 
employment contract? Or is it a combination? 

The answers to those questions have very significant 
ramifications for both employees and employers. 

A generalised brief outline of the current Australian 
position is as follows: 

Contract of Employment 

Every employer – employee relationship is governed 
by a contract of employment. 

Usually, the terms of the contract are in writing. Often, 
they are set out in a formal agreement, or in a letter 
offering the employee a position. 

The terms of an employment contract can, however, 
be completely unwritten – that is, the terms may 
consist of a simple oral or verbal agreement. Short 
term casual work is sometimes governed by oral 
contracts. 

In addition to what the parties agree – either in writing 
or orally – the law will imply various terms into an 
employment contract. For instance, there are implied 
terms that an employee will obey lawful and 
reasonable orders from the employer, and an implied 
term that an employee will act with fidelity and good 
faith in the discharge of his or her duties. 

Critically also, even where parties have agreed on 
terms of employment in a contract, there may well be 
further obligations and conditions imposed by statute 
or regulation. For the most part, these cannot be 
altered by the parties, so it is essential for employers, 
in particular, to be aware of how the employment of 
their work force might be regulated. 

The relevant statutory obligations are: 

Fair Work Act and the NES 

The Fair Work Act 2009 (Cth) creates a national safety 
net of minimum working conditions. These are set out 
in the ten National Employment Standards which deal 
with: 

 maximum working hours; 

 right to flexible working arrangements 

 unpaid parental leave 

 annual leave 

 personal / carer’s leave 

 community service leave 

 public holidays 

 notice of termination 

 redundancy pay 

 right to receive a Fair Work Information Statement 

Minimum wage rates are regulated by National 
Minimum Wage Orders made under the Fair Work Act, 
which apply to employees who are not covered by an 
award or an enterprise agreement. 

Any working arrangement which does not comply with 
the minimum wage/conditions regime will be in breach 
of the Act, exposing an employer to civil penalty 
proceedings which can result in significant fines, and to 
claims for compensation by affected employees. 

Awards 

Under the FW Act a system of “modern awards” builds 
on the minimum conditions found in the NES. Modern 
Awards are set by the Fair Work Commission, 
following input from industry and employer groups and 
from unions. 

Most Modern Awards relate to particular industries or 
occupations – for example the Asphalt Industry Award 
2010, or the Clerks – Private Sector Award 2010. 
There are currently 122 Modern Awards, and their 
potential coverage is extremely broad. 

Contracts, Awards & Enterprise 
Agreements 
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Modern Awards generally deal with arrangements 
regarding pay rates and conditions of employment 
such as leave entitlements, overtime and shift work, 
amongst other workplace related conditions.  

Modern Awards govern an employment relationship by 
the concept of “coverage”. Each Modern Award has a 
provision which sets out which employees it covers. 
Generally this is done by reference to categories of 
work described in the Award.  

If the duties of an employee fall within one of the 
specified categories in a Modern Award, then the 
Award applies.  

It is not possible for an employer and an employee to 
agree that a Modern Award will not apply to 
employment. If it covers the work, it applies. 

Just like with the NES, any working arrangement which 
does not comply with the terms of any Modern Award 
which applies will be in breach of the Act, exposing an 
employer to civil penalty proceedings which can result 
in significant fines, and to claims for compensation by 
affected employees. 

Enterprise Agreements 

As their name suggests, Enterprise Agreements are a 
form of industrial instrument that relate to a particular 
employer, or a business of an employer, and the 
workforce in that enterprise or business. 

Enterprise Agreements result from a consensual 
bargaining process between the employer and the 
employees, and then approval by the Fair Work 
Commission. 

An Enterprise Agreement, like a Modern Award, 
generally deals with arrangements regarding pay rates 
and conditions of employment such as leave 
entitlements, overtime and shift work, amongst other 
workplace related conditions. 

For an Enterprise Agreement to obtain approval from 
the Fair Work Commission, it must pass the “better off 
overall” test. Essentially this involves demonstrating 
that the benefits derived by an employee under the EA 
are greater than the employee would receive under 
any Modern Award which would otherwise apply, or 
under the NES. 

In general terms then, an Enterprise Agreement may 
supplement or augment the terms of a relevant Modern 
Ward, but not derogate from those terms. 

Summary 

In broad terms then, determining what conditions apply 
to an employment relationship, involves the following 
assessment: 

 All employment is subject to the minimum 
provisions found in the National Employment 
Standards and the National Minimum Wage 
Orders; 

 Modern Awards govern vast industries (like health 
care) and occupations (like clerks). Whether they 
apply involves examining the categories of 
position covered by the Award; 

 Enterprise Agreements can apply to specific 
businesses after agreement with employees. 
Their terms must be more beneficial than the 
Award; 

 Contracts of employment cannot contain terms 
contrary to a Modern Award or Enterprise 
Agreement which applies, and cannot provide for 
working conditions which breach the National 
Employment Standards or the National Minimum 
Wage Orders. 

It can be seen that working out what conditions govern 
a particular job can be a complex task. It is important 
to get it right though, because any breach can be 
costly and time consuming. 

In a future edition of GD News we will look at the 
benefits – and potential disadvantages – of structuring 
employment by using Enterprise Agreements and 
comprehensive written contracts. 

David Collinge 
dec@gdlaw.com.au 

 

Being a “Small Business” has significant implications 
for employers under the Fair Work Act 2009 (Cth) (the 
Act). 

For an employee to qualify for protection from Unfair 
Dismissal under the Act there is a necessary “minimum 
employment period”. The period differs depending on 
the status of the employer (section 383): 

 If the employer is a Small Business, the period is 
12 months 

 If the employer is not a Small Business, the period 
is 6 months. 

Knowing whether you are a Small Business Employer 
is therefore critical to determining if an employee might 
be able to bring an unfair dismissal application 
following termination of employment or if you have an 
obligation to make a redundancy payment. 

Section 23 of the Act provides the definition of the 
meaning of small business employer:  

(1)  A national system employer is a small 
business employer at a particular time if the 
employer employs fewer than 15 employees at that 
time. 

… 

What is a Small Business? 
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(3)  For the purpose of calculating the number of 
employees employed by the employer at a 
particular time, associated entities are taken to be 
one entity. 

The key then is the number of employees – less than 
fifteen equals a Small Business; fifteen or more is not a 
small business. 

What though is an “associated entity”?  

The Act uses the same definition of associated entity 
as is found in the Corporations Act 2001, which 
operates by reference to control and qualifying 
investment. 

An intriguing question is whether a foreign company or 
business can be an “associated entity” for the 
purposes of the Small Business definition. 

Frequently, Australian businesses may be the branch 
or local representative of an overseas entity. 
Sometimes the overseas entity may own all, or a 
majority of the shares or other ownership interests in 
the Australian business. What impact does this have? 

This situation was recently considered by the Fair 
Work Commission in Nathan Lingford v KLS Martin 
Australia Pty Limited [2017] FWC 5157. 

In that case, an employee’s period of service with the 
employer was from 30 August 2016 to 7 July 2017, 
that is, ten months and seven days. Whether he could 
bring an Unfair Dismissal claim depended on whether 
the employer was a Small Business. 

At the time of the dismissal, the Australian employing 
entity had fewer than 15 employees. 

Also at the time of the dismissal, however, the 
Australian employing entity had one shareholder, a 
company based in Germany. This shareholder 
company itself had some 200 employees. Was it an 
associated entity for the purpose of the Small Business 
definition? 

The Commission determined that the German 
shareholder was an associated entity, and thus that 
the Australian employing entity was not a small 
business. 

Deputy President Hamilton said: 

“In relation to calculation of the number of employees 
to make it a small business, the Explanatory 
Memorandum, like the Act, does not suggest 
expressly or implicitly that certain employees such as 
those overseas in associated entities are not to be 
included in the calculation. Rather it provides, like the 
Act, that all employees are to be counted.” 

The Commission found that it was less likely that a 
company of the size of the employer would have the 
difficulty of lack of access to specialist advice in 
managing terminations. It is a middle sized company 
with access to resources, given that it is an associate 

of the principal German company, which is not small 
but medium sized. 

In the view of the Commission, including the overseas 
entity is consistent with the obvious intention of the Act 
with respect to small business.  To hold otherwise 
would make it possible, theoretically, for one of the 
world’s most well-resourced companies to establish a 
company in Australia, and to call it a small business 
and claim the various benefits and leniencies that 
flowed from that, although it faced none of the 
difficulties faced by actual small businesses. This 
would be an odd result which is avoided if the usual 
approach to calculation of numbers of employees of a 
small business is taken, and the ordinary meaning of 
the Act is applied. 

So, for Australian employers, connections with 
overseas shareholders or other related entities may 
well jeopardise the status of “small business 
employer”, with a potential costly effect. 

David Collinge 
dec@gdlaw.com.au 
 

 

Employers from time to time must conduct 
investigations into complaints by other employees, the 
performance of employees and allegations of 
misconduct by employees.  As part of the investigation 
process, employees may be directed to participate in 
an interview.  What happens if the employee refuses to 
answer a question put to him/her in the investigation 
interview?  What happens if the employee refuses to 
answer on the grounds they are protected from 
answering because of a claim for privilege against self 
incrimination? 

The starting point is that directing an employee to 
participate in an interview must always be a lawful and 
reasonable direction by the employer. Such a direction 
will normally be lawful and reasonable if the purpose of 
the interview is connected to the employees work and 
or the employers business.  

If an employer determines an interview is necessary 
during an investigation into work related matter, an 
employer should always: 

 provide the employee to be questioned with 
reasonable notice they are required to participate 
in an interview; and 

 provide sufficient information to the employee in 
relation to the purpose of the interview (and 
ultimately the topics to be examined during the 
examination); and 

Can an employee refuse to answer 
a question during an investigation 
on the grounds of self 
incrimination? 

mailto:dec@gdlaw.com.au
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 give the employee the opportunity of arranging a 
support person to be present during the interview; 
and 

 arrange the interview to be conducted at  a 
reasonable time and place and preferably during 
normal work hours or if that is not possible, 
ensure the employee is paid for the time they are 
participating in the interview. 

It is also highly desirable the attendees at the interview 
should also be provided to the employee prior to the 
interview taking place. 

It is not only in the employer’s interest to be fair to the 
employee, but it also goes to issues of dismissal being 
harsh if the employee is not provided with a support 
person and the interview process is not conducted 
fairly. 

The direction to an employee to attend an interview in 
relation to their conduct or another employee’s conduct 
is a lawful and reasonable direction.  Following the 
above principles in relation to organising the interview 
should ensure an employer has evidence to meet any 
allegation that the interview process was unfair or 
harsh. 

Once the interview has commenced, can an employee 
refuse to answer a question on the ground they are 
protected from self incrimination? 

In a recent Federal Court decision of Grant v BHP Coal 
Pty Limited [2017] FCAFC the employee had suffered 
a number of injuries to his right shoulder in the course 
of his employment.  He suffered a subsequent injury to 
his right shoulder mowing the lawn at home.  The 
employee was off work for some time and ultimately 
was certified fit by his GP and specialist to return to his 
normal duties. 

The employer was concerned as to whether or not the 
employee could carry out his full normal duties without 
risk of further injury to his shoulder.  This is with the 
history that after the initial injury, the employee in 
carrying out his normal duties continued to re-injure his 
shoulder. 

The employer directed the employee to attend an 
independent medical examination.  Ultimately the 
employee refused to attend the medical examination.  
He was required to attend an interview with his 
employer.  During the interview the employee was 
asked to ‘explain his reason for not attending the 
medical appointment as directed’.  The employee 
refused to answer any question unless it was put to 
him in writing.   

Commissioner Spencer in the Fair Work Commission 
determined that refusing to answer a question unless it 
was put to him in writing was an unreasonable refusal 
to cooperate and participate in the investigation 
process.  Commissioner Spencer was satisfied the 
employee’s refusal to participate in the investigation 
process was a valid reason for the dismissal. 

The Full Bench of the Fair Work Commission stated 
that a workplace investigation interview that was 
intended to enquire into the employee’s conduct, did 
not attract privilege against self incrimination. 

Privilege against self incrimination means that a 
witness cannot be compelled to answer questions that 
may show the witness has committed a crime with 
which the witness may be charged if the answers the 
witness provides may place the witness in a real and 
appreciable danger of conviction. 

The Federal Court stated the test in considering 
whether privilege against self incrimination applies is 
whether the person claiming the privilege genuinely 
and reasonably apprehends a danger from being 
compelled to answer the question objected to.  It was 
noted the employee must show there is a real and 
appreciable risk of criminal prosecution if he or she 
answers and he or she has a bona fide apprehension 
of that consequence on reasonable grounds.  It was 
noted a real and appreciable risk does not exist if a 
witness’ prior statements have already exposed the 
witness to a risk of prosecution where giving answers 
in the interview will not lead to any increase in jeopardy 
to which the witness is already exposed. 

The employee refused to answer the question as to 
why he did not attend the medical appointment as 
directed.  It was noted the appellant was not entitled to 
refuse to answer on the basis of privilege against self 
incrimination because the answer could only have 
been assisting him rather than exposing him to criminal 
prosecution.  

It was also noted the employee had given evidence 
before Commissioner Spencer about the events. 

It is a reasonable and lawful direction to require an 
answer from an employee regarding their conduct or 
someone else’s conduct. An employee’s refusal to 
answer on the basis they want protection from self 
incrimination can only be made if the answer they 
provide would reasonably expose the employee to 
criminal prosecution.  

There may well be circumstances where an 
employee’s safety has been put at risk by an employee 
and a refusal by an employee to answer on the 
grounds of self incrimination by way of a prosecution 
under the work, health and safety legislation provides 
an employee with the protection against self 
incrimination having regard to the penalties available 
under the work, health and safety legislation. 

Michael Gillis 
mjg@gdlaw.com.au 
 

 

mailto:mjg@gdlaw.com.au
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WORKERS COMPENSATION ROUNDUP 

 

 

In New South Wales Section 66 of the Workers 
Compensation Act 1987 provides there is an 
entitlement to compensation for permanent 
impairment.   

But what does the term, which is not defined in the 
legislation, actually mean? 

Justice Schmidt in the Supreme Court of NSW has 
recently considered this issue in the decision of 
Hunter Quarries Pty Limited v Alexandra Mexon as 
Administrator for the Estate of Ryan Messenger. 

The deceased was a machine operator and on 
9 September 2014 was operating a 40 tonne excavator 
at Karuah Quarry.  The excavator tipped over and 
crushed the cabin, as a consequence of which the 
deceased sustained crush injuries to his chest.  
Liability was accepted for claims made under the 
Workers Compensation Act 1987 for compensation 
payable on death and for reasonable funeral 
expenses.   

A claim was later made by the Estate under Section 66 
of the Act for lump sum compensation for whole 
person impairment. 

Dr Harvey-Sutton, the approved medical specialist, 
initially assessed permanent impairment in April 2016 
at 100% however on reconsideration in August 2016 
permanent impairment was assessed at 0%.   

The Estate appealed and the Medical Appeal Panel 
assessed permanent impairment at 100%. 

The Appeal Panel considered the decision of 
Ansett Australia v Dale (2001 Court of Appeal) and 
noted in that case if there was some pre-condition that 
there had to be survival for a significant period for an 
entitlement to accrue that would introduce a concept 
that was not contained in the legislation.   

In Dale the Court of Appeal commented that such an 
approach would be: 

“Inconsistent with the principle upon which the Act 
proceeds, namely, that the rights of a worker accrue 
on the happening of the injury.” 

The Appeal Panel determined that following the injury 
the deceased’s respiratory impairment was 100%.  In 
those circumstances the August 2016 certificate was 
revoked and a new certificate was provided. 

The employer applied to the Supreme Court for 
Judicial Review of the Appeal Panel’s decision. 

In this particular case the deceased’s dependants had 
already had the benefit of payment pursuant to 
Section 25 of the Workers Compensation Act 1987. 
That section of the legislation provides that if death 
results from an injury then a lump sum benefit will be 
paid in addition to ongoing weekly payments if 
appropriate. In these circumstances her Honour 
Justice Schmidt noted the real issue was whether or 
not, if a worker sustains an injury that is compensable 
under the law and that injury results in the worker’s 
death, an employer is obliged to make both a payment 
to the worker or his or her Estate for compensation 
under Section 66 in addition to the payment under 
Section 25 to the worker’s dependants.   

The employer argued on appeal that “permanent” is 
“lasting indefinitely without change” and therefore an 
injury is not permanent where death will inevitably 
occur within a short period of time.  It was also 
contended by the employer if an alternative conclusion 
was reached whereby a deceased worker could 
recover both death benefits and permanent impairment 
compensation that would involve double compensation 
for one injury.   

Her Honour Justice Schmidt noted that: 

“The difficulty with this approach, it should be 
immediately observed, is that the 1987 Act expressly 
provides for dependants to be paid benefits in the 
event of the injured worker’s death, which do not 
depend on the worker not having earlier received 
benefits for the injury which has resulted in death.  
Further, the Act also does not contemplate that in the 
event that the worker has received such benefits, that 
on his or her death the dependants will not receive 
the death benefits for which the Act makes provision.’   

Either could have been easily provided.  That neither 
has been, tells against the construction for which 
Hunter Quarries contended. 

A further difficulty is that the gloss which its 
arguments sought to impose on the statutory 
language, namely, that there can be no “permanent 
impairment”, when death follows “a short time after 
injury”, because death is inevitable, would introduce 
ambiguity into the statute which the term itself does 
not encompass.” 

Her Honour Justice Schmidt then went on to consider 
the issue of double compensation.  Her Honour also 
rejected this argument and stated: 

“Such dependants may not necessarily be the 
worker’s beneficiaries, either under a will or the 
statutory intestacy rules.  Dependants may thus not 
be entitled, after the worker’s death, to a share of any 
of the compensation which the worker has received, 
or was entitled to receive upon injury, for the 
consequences of the injury which the worker suffered 
before death.  The position of such beneficiaries may 
also be affected by orders made by the Court under 
the Succession Act 2006. 

What Does Permanent 
Impairment Mean? 
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It follows that contrary to the case advanced for 
Hunter Quarries “double payment” in respect of a 
worker’s death does not result under this legislative 
scheme, if in a particular case a worker’s permanent 
injury also results in death, whenever that may occur. 

The various statutory benefits are intended for 
different recipients, for what they have respectively 
suffered as a result of the worker’s injury.  In the 
event of death, all of the compensation for which the 
1987 Act provides, will not necessarily end up in the 
same hands.” 

Her Honour also noted Section 66 in fact provides that 
permanent compensation is in addition to any other 
compensation payable under the Act and in fact, 
Section 66 does not provide there is no compensation 
payable in the event that death later results within a 
particular timeframe. 

Her Honour concluded that if Parliament had intended 
in the event that death occurs shortly after the injury, 
the injured worker has not suffered “permanent 
impairment” then Parliament would have expressly 
provided for that result.   

Her Honour therefore concluded the Appeal Panel was 
correct in assessing 100% permanent impairment and 
further, no double compensation arose. 

So what is the end result?  If a worker is fatally injured 
instantaneously no lump sum compensation is 
payable.  If, however, there is even a short period of 
survival lump sum compensation can be recovered. 

It will be interesting to see what arises from here. 

Amanda Bond 
asb@gdlaw.com.au 

 

Pursuant to Section 60 of the Workers Compensation 
Act 1987 (“1987 Act”), a worker’s employer is liable to 
pay the cost of treatment or medical expenses that are 
“reasonably necessary” as a result of an injury 
received by a worker.   

The legislation does not provide any definition or 
guidance in determining whether treatment is 
“reasonably necessary”.  Early legal authority 
commenced with the decision of Burke CCJ in Rose v 
Health Commission (NSW) [1986] NSWCC 2 where 
His Honour said: 

“Any necessity for relevant treatment results from the 
injury where its purpose and potential effect is to 
alleviate the consequence of injury.   

It is reasonably necessary that such treatment be 
afforded a worker if this Court concludes, exercising 
prudence, sound judgment and good sense, that it is 

so.  That involves the Court in deciding, on the facts 
as it finds them that the particular treatment is 
essential to, should be afforded to and should not be 
forborne by, the worker.   

In so deciding, the Court will have regard to medical 
opinion as to the relevance and appropriateness of a 
particular treatment, any available alternative 
treatment, the cost factor, the actual or potential 
effectiveness of the treatment and its place in the 
usual medical armoury of treatments for the particular 
condition”. 

This decision was followed by the further decision of 
Burke CCJ in Bartolo v Western Sydney Area Health 
Service [1997] 1 NSWCC 1 where His Honour said: 

“The question is should the patient have this 
treatment or not?  If it is better that he have it, then it 
is necessary and should not be forborne.  If in reason 
it should be said that the patient should not do 
without this treatment, then it satisfies the test or 
being reasonably necessary”. 

In the decision of Diab v NRMA Limited [2014] 
NSWWCCPD 72 Deputy President Roche indicated 
however that subsequent appellant authority suggests 
this approach may not be strictly correct.  Deputy 
President Roche indicated: 

“Reasonably necessary does not mean ‘absolutely 
necessary’.  If something is ‘necessary’, in the sense 
of indispensable, it will be ‘reasonably necessary’.  
That is because reasonably necessary is a lesser 
requirement than ‘necessary’.  Depending on the 
circumstances, a range of different treatments may 
qualify as ‘reasonably necessary’ and a worker only 
has to establish that the treatment claimed is one of 
those treatments.  A worker certainly does not have 
to establish that the treatment is ‘reasonable and 
necessary’, which is a significantly more demanding 
test that many insurers and doctors apply”. 

The Deputy President added: 

“In the context of Section 60, the relevant matters, 
according to the criteria of reasonableness, include, 
but are not necessarily limited to, the matters noted 
by Burke CCJ in Rose, namely: 

(a) the appropriateness of the particular treatment; 

(b) the availability of alternative treatment, its 
potential effectiveness; 

(c) the cost of the treatment; 

(d) the actual or potential effectiveness of the 
treatment, and 

(e) the acceptance by medical experts of the 
treatment as being appropriate and likely to be 
effective” 

With respect to point (d), it should be noted that while 
the effectiveness of the treatment is relevant to 
whether the treatment was reasonably necessary, it 

Medical Treatment Disputes – 
When is treatment not reasonably 
necessary 
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is certainly not determinative … As always each case 
will depend on its facts”. 

The Deputy President indicated that it was not simply a 
matter of asking as suggested in Bartolo is it better that 

the worker have the treatment or not? 

A worker carries the onus of establishing the treatment 
sought is reasonably necessary and that it arises “as a 
result of” the injury.  In relation to causation the need 
for treatment can arise as a result of multiple causes, 
for instance knee replacement.  The fact that a worker 
may have a long history of knee problems and there be 
presence of gross degenerative disease at the time of 
injury does not exclude a finding of work-related 
causation.   

The worker’s injury does not have to be the only, or 
even a substantial cause of the need for the relevant 
treatment for the cost of the treatment to be 
recoverable: Murphy v Allity Management Services Pty 
Limited [2015] NSWWCCPD 49.  There is no necessity 
to establish the injury was the substantial or main 
contributor to the need for surgery.  The worker only 
needs to establish, applying a commonsense test of 
causation that the treatment is reasonably necessary 
“as a result of” the injury and the injury materially 
contributed to the need for surgery.   

Furthermore, it is not necessary that the accepted 
injury caused any additional pathology.  The need for 
treatment proposed may be as a result of injury if it is 
to address the symptoms that resulted from the injury.  
Specifically in the case of say a knee replacement, it is 
not necessary that the work related injury caused the 
degenerative changes in the worker’s knee.  
Furthermore the fact that the worker may have 
required a knee replacement prior to the work related 
injury does not mean that the treatment is not 
“reasonably necessary” as a result of the work related 
injury. 

As a consequence of the 2010 amendments the 
jurisdiction of the Workers Compensation Commission 
extends to disputes regarding proposed treatment.  
The mandatory requirement that all such disputes 
required referral to an approved medical specialist 
(“AMS”) for a non-binding opinion as to whether the 
proposed treatment was reasonably necessary was 
removed by the 2015 amendments.  Consequently it is 
arbitrators rather than medical specialists who 
determine whether proposed treatment is reasonably 
necessary. 

Provided a worker presents medical evidence 
supportive of the factors specified by Deputy President 
Roche in Diab the likelihood is they will establish the 
treatment sought is reasonably necessary, irrespective 
of whether the underlying cause of the condition for 
which the treatment is sought occurred as a result of 
the accepted injury. 

Belinda Brown 
bjb@gdlaw.com.au 

CTP ROUNDUP 

 

 

From 1 December 2017 NSW has a new 
compensation scheme for those injured in motor 
accidents. It is a hybrid scheme with benefits for those 
at fault as well as those injured by others. 

The Government has been busy with the State 
Insurance Regulatory Authority (“SIRA”) website, 
https://www.sira.nsw.gov.au/ and has populated the 
site with useful information to inform those injured 
about the new compensation scheme and dispute 
process. 

Costs of green slips will fall from 1 December 2017, 
although not for motor bike riders, and there is good 
news for motorists with a pro rata refund of premium if 
you renewed a policy after 1 December 2016.  

The Government is collecting the premium refund from 
CTP insurers and will distribute the refund to motorists 
that owned a vehicle as at 30 November 2017. The 
method of payment is yet to be determined however 
refunds will begin to be paid in early 2018. 

The maximum refunds are as follows: 

Class 1 Motor car  $116  

Class 3c Goods Vehicle 4.5< 4.5t GVM  $121  

Class 3d Goods Vehicle 4.5t - 16.0t 
GVM  

$240  

Class 3e Goods Vehicle > 16.0t GVM  $547  

Class 7 Taxi-Cab  $2,116  

SIRA also have an Online Claim Notification form at 
https://www.sira.nsw.gov.au/motor-accidents/making-
a-claim/who-do-i-claim-with/online-claim-notification. 
Hit the 'lets get started' button and the CTP insurer will 
be notified of your claim. If the insurer is AAMI, GIO or 
NRMA, SIRA will notify the insurer that you want to 
make a claim and will provide contact details and some 
details about the accident from the form and the 
insurer will then contact you. Not all insurers have 
opted into SIRA’s notification initiative and if the insurer 
is QBE, Allianz or CIC Allianz you will need to contact 
those insurers direct to make a claim. A word of 
warning - the SIRA notification form is not a claim form. 
SIRA intends to follow up those who have notified 
SIRA to ensure their claims are on track. 

The benefits under the new scheme include: 

Not at fault 

 
NSW CTP Reform . We Have Lift 
Off - 1 December 2017 
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If you’re a person injured (but not wholly at fault) a 
range of benefits are payable including: 

 treatment, rehabilitation and care costs, 

 economic loss 

 pain and suffering (where you are not wholly at 
fault and only in some circumstances) 

You can receive the first $5000 of treatment costs and 
lost income incurred in the first six months after an 
accident. 

Not at Fault 

If you are not at fault you can receive: 

 treatment, rehabilitation and care costs, 

 economic loss 

 pain and suffering (in some circumstances) 

Partly at fault 

If you are found to be partly at fault for your injuries 
you may still access benefits, but your compensation 
will be reduced for contributory negligence, for 
example if you were: 

 driving at an unsafe speed; 

 travelling in a vehicle when you knew the driver 
was affected by alcohol or drugs; 

 not wearing a seatbelt; 

 not wearing a helmet on a motorcycle or bicycle 

 under the influence of alcohol or drugs 

There are also special protections for: 

 All children under 16 who are residents of NSW 
and injured in motor accident in NSW as the 
children are covered regardless of who is at fault. 

 Anyone who sustains a severe injury (such as a 
spinal cord or brain injury) is provided with 
treatment, care and support under the Lifetime 
Care and Support Scheme regardless of who is at 
fault. Those who were not at fault may also make 
a CTP claim for economic and non-economic loss. 

 Where no driver is at fault in a motor accident, 
those injured (except for the driver of the vehicle 
that caused the accident) will be covered for a 
‘blameless’ accident, for example when the 
vehicle has an unexplained failure or a driver has 
a stroke and causes an accident.  

The NSW CTP scheme has been radically reformed 
with the introduction of the Motor Accident Injuries Act 
2017.  

The key elements introduced are: 

 a privately underwritten scheme, 

 statutory benefits available to everyone injured on 
the roads with the benefits available to those at 

fault receiving benefits for a more restricted 
period; 

 the statutory benefits include weekly 
compensation and treatment and care costs for 
varying periods depending on the nature of the 
injuries suffered and whether a person was at 
fault;  

 damages available to those who were not at fault 
and have more than minor injuries. No damages 
can be awarded to an injured person if the 
person’s only injuries resulting from the motor 
accident were minor injuries. The term “minor 
injury” is defined and includes soft tissue injuries 
and minor psychological or psychiatric injuries; 

 damages awards will be restricted to past and 
future economic loss except where the degree of 
permanent impairment of an injured person as a 
result of an injury caused by a motor accident is 
greater than 10% and then damages for non 
economic loss to compensate for pain and 
suffering and the loss of amenities of life will also 
be available up to a maximum of $521,000;  

 damages are not awarded for treatment and care 
including the provision of gratuitous care or 
commercial care;   

 a new dispute system. 

A soft tissue injury is defined as an injury to tissue that 
connects, supports or surrounds other structures or 
organs of the body (such as muscles, tendons, 
ligaments, menisci, cartilage, fascia, fibrous tissues, 
fat, blood vessels and synovial membranes), but not 
an injury to nerves or a complete or partial rupture of 
tendons, ligaments, menisci or cartilage. 

A minor psychological or psychiatric injury is defined 
as a psychological or psychiatric injury that is not a 
recognised psychiatric illness. 

The regulations prescribe specified types of injuries 
that are soft tissue injuries or minor psychological or 
psychiatric injuries. For example a minor psychological 
or psychiatric injury includes an acute stress disorder 
and an adjustment disorder and a soft tissue injury 
includes an injury to a spinal nerve root that manifests 
in neurological signs (other than radiculopathy). 
 
The treatment and care costs which will be met will 
include payment for: 

 medical treatment (including pharmaceuticals); 

 dental treatment; 

 rehabilitation; 

 ambulance transportation; 

 respite care; 

 attendant care services; 
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 aids and appliances; 

 prostheses; 

 education and vocational training; 

 home and transport modification; 

 workplace and educational facility modifications; 

 such other kinds of treatment, care, support or 
services as may be prescribed by the regulations 
to the Act. 

It is important to note there are key triggers which will 
dictate the compensation benefits which will be 
available. Those triggers are: 

 whether the injured person was at fault; 

 whether the injured person suffered minor injuries 
only; 

 whether the degree of permanent impairment 
caused is greater than 10%. 

These triggers are likely to become the focus of 
disputes under the new scheme. 

Statutory benefits are not payable if compensation 
under the Workers Compensation Act 1987 (workers 
compensation) is payable in respect of the injury 
concerned. However there isn’t a significant overlap 
between the CTP and workers compensation 
accidents. In 2012 the workers compensation scheme 
was amended to remove cover for journey claims and 
following those amendments workers injured in a 
journey between the worker’s place of abode and their 
workplace are not entitled to workers compensation 
benefits unless there is a real and substantial 
connection between the employment and the accident 
or incident out of which the personal injury arose. 
Persons injured in motor accidents on these journeys 
who are not entitled to workers compensation benefits 
will now be entitled to statutory benefits under the 
Motor Accident Injuries Act effectively addressing a 
gap in compensable benefits created by removing 
journey claims from the workers compensation regime. 

The scheme provides three entitlements: 

 Statutory benefits-weekly payments; 

 Statutory benefits-treatment and care; 

 Common Law Damages. 

An injured person will not be entitled to statutory 
benefits for treatment and care expenses incurred 
more than 26 weeks after the motor accident and will 
not receive weekly payments after 26 weeks if: 

 the motor accident was caused wholly or mostly 
by the fault of the person and the person was over 
16 years of age at the time of the motor accident, 
or 

 the person’s only injuries resulting from the 
accident were minor injuries. 

Statutory benefits are not payable to an injured person 
after the person has been charged with or convicted of 
a serious driving offence that was related to the motor 
accident. Serious offences are the major offences 
under the Road Transport Act 2013 or an offence 
under section 115 or 116 (2) (a)–(e) of that Act. The 
Regulations to the new Act can also prescribe offences 
to be serious offences however no additional Offences 
have been added by the Regulations yet. 

Contributory negligence will reduce any entitlement to 
weekly payments for any period of loss of earnings or 
earning capacity that occurs more than 26 weeks after 
the accident. Contributory negligence must be applied 
where drugs or alcohol, or any failure to wear a 
seatbelt or for motorcyclist helmet has been a factor in 
the accident or injury. 

A claim for statutory benefits will be required to be 
made within 3 months of the motor accident. 

Statutory benefits will be payable by the insurer of the 
at fault vehicle. 

A claim for damages cannot be made until 20 months 
after the motor accident unless the claim relates to a 
death or the degree of permanent impairment is 
greater than 10% and all claims must be made within 3 
years after the accident. 

Statutory payment claims cannot be settled for lump 
sums. 

A claim for damages by an injured person cannot be 
settled within 2 years after the motor accident unless 
the degree of permanent impairment of the injured 
person as a result of the injury caused by the motor 
accident is greater than 10%. 

A damages claim cannot be settled unless the claimant 
is represented by an Australian legal practitioner, or 
the proposed settlement is approved by the Dispute 
Resolution Service. 

If damages are payable the award will be reduced by 
the amount of weekly payments made and there will be 
no entitlement to statutory benefits after resolution of a 
damages claim. 

A claimant must comply with any request by the 
insurer: 

 to undergo a medical or other health related 
examination by one or more health practitioners 
nominated by the insurer, or 

  to undergo a rehabilitation assessment or an 
assessment to determine attendant care needs by 
a qualified person nominated by the insurer, or 

 to undergo an assessment to determine functional 
and vocational capacity (including pre-accident or 
post-accident earning capacity) by a qualified 
person nominated by the insurer, or 

 to undergo an assessment in accordance with the 
Motor Accident Guidelines. 
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If the claimant fails without reasonable excuse to 
comply with an examination request by the insurer: 

 the claim cannot be referred for assessment and 
any assessment underway cannot be continued 
while the failure continues, and 

 weekly payments of statutory benefits are 
suspended for any period during which the failure 
continues, and 

 court proceedings cannot be commenced or 
continued in respect of the claim while the failure 
continues. 

So what are the benefits? 

Weekly Compensation 

In the first 13 weeks after the accident, a person who is 
an earner, a term defined in the Act, will be entitled to 
95% of the difference between the person’s pre-
accident weekly earnings and the person’s post-
accident earning capacity. 

After that for the period from 14 to 78 weeks, a totally 
incapacitated person who was an earner will be 
entitled to 80% of the person’s pre-accident weekly 
earnings; those suffering a partial loss of earning 
capacity will be entitled to 85% of the difference 
between the person’s pre-accident weekly earnings 
and the person’s post-accident earning capacity. 

The maximum amount of weekly statutory benefits is 
set at 2.5 times average weekly earnings ($3,853). A 
minimum will also be prescribed by the regulations. 
Payments are payable on a fortnightly basis. 

A person is an “earner” if the person is at least 15 
years of age and who: 

 was employed or self-employed (whether or not 
full-time): 
o at any time during the 8 weeks immediately 

preceding the motor accident, or 
o during a period or periods equal to at least 13 

weeks during the year immediately preceding 
the motor accident, or 

o during a period or periods equal to at least 26 
weeks during the 2 years preceding the 
motor accident, 

and, at the date of the motor accident, had not 
retired permanently from all employment, or 

 before the motor accident, had entered into an 
arrangement (whether or not an enforceable 
contract): 
o with an employer or other person to 

undertake employment, or 
o to commence business as a self-employed 

person, 

at a particular time and place, or 

 was receiving a weekly payment or other 
payment. 

No weekly payments are payable to an injured person 
who was not an earner in the first 78 weeks. 

After the 78 week period the concept of “earner” is not 
as significant as a person will be entitled to weekly 
payments if  at least 18 years of age or under 18 years 
of age and is an earner 

However the entitlement to weekly payments is also 
restricted as follows: 

 to 26 weeks where the motor accident was 
caused wholly or mostly by the fault of the person; 

 to 26 weeks where the person’s only injuries 
resulting from the motor accident were minor 
injuries; 

 to 104 weeks, unless the person’s injury is the 
subject of a pending claim for damages (whether 
or not the insurer has accepted liability); 

 to 156 weeks if the person’s injury is the subject of 
a pending claim for damages and the degree of 
any permanent impairment of the injured person is 
not greater than 10%; 

 to 260 weeks if the person’s injury is the subject of 
a pending damages claim and the degree of 
permanent impairment of the injured person is 
greater than 10%; 

 payments are not available beyond the first 
anniversary of the retirement age of a person; 

 payments are not available whilst a person 
resides outside Australia unless the Dispute 
Resolution Service determines the loss of 
earnings is likely to be of a permanent nature. 

The Act provides that a motor accident is caused 
mostly by the fault of a person if the contributory 
negligence of the person in relation to the motor 
accident is greater than 61%. 

The key triggers to determine weekly entitlements will 
be: 

 whether the person injured was an earner; 

 whether the person injured was mostly at fault; 

 whether the only injuries are minor injuries; 

 whether a damages claim is on foot; 

 whether the permanent impairment of the injured 
person is greater than 10%, 

 whether there was contributory negligence on the 
part of the person. 

An insurer will be entitled to require an injured person 
to provide medical certificates as to fitness and 
authorisations to their treating medical practitioners to 
release information. If an injured person fails to comply 
with this request within 7 days the weekly payments 
can be suspended (subject to the Motor Accident 
Guidelines). 
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Treatment and Care 

No statutory benefits are payable for the cost of 
treatment and care to the extent that the treatment and 
care concerned was not reasonable and necessary in 
the circumstances. 

Statutory benefits are not paid for gratuitous attendant 
care services. 

Payments will be made for attendant care but only in 
limited circumstances. 

Motor Accident Guidelines may include provision for 
the following in connection with statutory benefits 
payable for treatment and care expenses: 

 limiting the amount of statutory benefits payable 
for any particular treatment and care; 

 approving particular treatment and care as 
appropriate treatment and care in respect of any 
matter; 

 limiting attendant care services for which statutory 
benefits are payable to services provided by 
providers of an approved class or with approved 
competencies. 

Treatment and care costs are not payable while a 
person is residing outside Australia. 

Treatment and care costs are not restricted to any post 
accident period except where:  

 the motor accident was caused wholly or mostly 
by the fault of the person and the person was over 
16 years of age at the time of the motor accident, 
or 

 the person’s only injuries resulting from the 
accident were minor injuries; 

and then treatment and care expenses incurred more 
than 26 weeks after the motor accident will not be 
payable in those circumstances.  

Damages 

Common law damages will be recoverable where an 
injury to another person is caused by the negligence of 
the owner or driver of the vehicle provided the only 
injuries suffered are not minor injuries. 

However the damages recoverable are limited to 
economic loss and non economic loss (pain and 
suffering and loss of amenities of life) and non 
economic loss can only be awarded where the degree 
of permanent impairment of an injured person is 
greater than 10%. 

If there is a dispute about whether the degree of 
permanent impairment of an injured person is sufficient 
for an award of damages for non-economic loss, or the 
degree of impairment of an injured person’s earning 
capacity, a Court or Claims Assessor may refer a 
claimant for assessment by a medical assessor. 

The certificate of a medical assessor is prima facie 
evidence of any matter certified as to the degree of 
impairment of earning capacity of the injured person as 
a result of the injury concerned, but conclusive 
evidence of any other matter certified, for example the 
degree of any permanent impairment. In any court 
proceedings, the court can reject a certificate as to all 
or any of the matters certified in it, on the grounds of 
denial of procedural fairness to a party but only if the 
court is satisfied that admission of the certificate as to 
the matter or matters concerned would cause 
substantial injustice. 

When assessing damages consideration is to be given 
to the steps taken by the injured person to mitigate 
those damages and to the reasonable steps that could 
have been or could be taken by the injured person to 
mitigate those damages including undergoing medical 
treatment, undertaking rehabilitation, pursuing 
alternative employment opportunities, giving the 
earliest practicable notice of the claim in order to 
enable the assessment and implementation of 
treatment and rehabilitation. 

Contributory negligence applies to the assessment of 
damages. There are prescribed circumstances where 
contributory negligence must be found for example 
where drugs or alcohol, or any failure to wear a 
seatbelt or for motorcyclist helmet has been a factor in 
the accident or injury. 

Disputes 

There will be a new process for managing claims and 
dealing with disputes.  

Where an insurer receives a claim and makes a 
decision a claimant may request an insurer to review 
any of the following decisions of the insurer made in 
connection with a claim (an internal review): 

 a decision about a merit review matter; 

 a decision about a medical assessment matter; 

 a decision about a miscellaneous claims 
assessment matter  

There are no costs payable for legal services provided 
to a claimant or to an insurer in connection with an 
application for internal review by the insurer.  

After the internal review there can be a merit review. 

There are 27 decisions listed in Schedule 2 of the Act 
that are prescribed as merit review decisions, 5 
medical assessment decisions and 13 miscellaneous 
decisions. 

The Dispute Resolution Service (“DRS”) will be 
established and will replace the Motor Accidents 
Claims Assessment and Resolution Service and the 
Motor Accidents Medical Assessment Service. 

The DRS will establish:  
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 A system for independent medical assessment is 
for the resolution of disputes about degree of 
permanent impairment, treatment, impairment of 
earning capacity and other medical matters. 

 A process for the merit review of the decisions of 
insurers.  

 A process for the Assessment of Damages 
claims. 

The DRS will appoint merit reviewers, medical 
assessors and claims assessors. 

Where a claimant is dissatisfied with the decision of an 
insurer’s internal review or the insurer fails to complete 
the review in the time required the claimant can file a 
merit review application with DRS and will give notice 
of the application to the insurer and a merit reviewer 
will be appointed by DRS and the merit reviewer will 
determine the issue and issue a certificate within 28 
days. The Motor Accident Guidelines will establish the 
mechanisms for the process. The decision of the merit 
reviewer is binding on the parties subject to the 
claimant or an insurer applying to the proper officer of 
the Authority to refer a decision of a single merit 
reviewer determining a merit review application to a 
review panel of merit reviewers for review. Referral of 
a decision to a review panel may only be made on the 
grounds that the decision was incorrect in a material 
respect. The proper officer will refer the application to a 
panel of at least 2 merit reviewers, but only if the 
proper officer is satisfied that there is reasonable 
cause to suspect that the decision determining the 
review was incorrect in a material respect having 
regard to the particulars set out in the application. 

 A medical dispute about a decision of an insurer may 
not be referred by a claimant for assessment until the 
decision has been the subject of an internal review by 
the insurer.  

A medical dispute about a claim may be referred to the 
DRS by either party to the dispute or by a merit 
reviewer, a claims assessor or a court. 

The medical assessor or assessors to whom a medical 
dispute is referred is or are to give a certificate as to 
the matters referred for assessment and a certificate 
must set out the reasons for any finding by the medical 
assessor or assessors as to any matter certified in the 
certificate in respect of which the certificate is 
conclusive evidence. 

A medical dispute referred for assessment may be 
referred again for assessment at any time by a court, a 
merit reviewer or a claims assessor. A claimant or the 
insurer will in some circumstances be entitled to refer 
the matter for assessment again but only once. 

A claimant or an insurer may apply to the Proper 
Officer of the Authority to refer a medical assessment 
by a single medical assessor to a review panel of 
medical assessors for review on the grounds that the 

assessment was incorrect in a material respect. The 
Proper Officer acts as a gateway for the review. 

A claim for damages may be referred to the Dispute 
Resolution Service by the claimant or the insurer, or 
both. A claims assessor will be appointed. Claims can 
be exempted from the assessment process. The 
claims assessor will make an assessment of the issue 
of liability for the claim (unless the insurer has admitted 
liability),and  the amount of damages for that liability 
(being the amount of damages that a court would be 
likely to award.) 

In making an assessment and specifying damages in 
respect of a claim, a claims assessor may include in 
the assessment an assessment of the claimant’s costs 
(including costs for legal services and fees for medico-
legal services). 

In the assessment the assessor may have regard to 
the amount of any written offer of settlement made by 
either party to the matter, and must give effect to any 
requirement of the regulations fixing costs that may be 
included in an assessment or award of damages. 

The assessor’s determination on liability is not binding 
on any party however an assessment of the amount of 
damages for liability under a claim for damages is 
binding on the insurer, and the insurer must pay to the 
claimant the amount of damages specified in the 
certificate as to the assessment if the insurer admits 
that liability under the claim, and the claimant accepts 
that amount of damages in settlement of the claim 
within 21 days after the certificate of assessment is 
issued. 

The Motor Accident Guidelines may make provision for 
or with respect to any aspect of procedures to be 
followed in assessments. 

Claims assessors will have the power to give a 
direction in writing to a party to proceedings and to non 
parties to produce documents. 

The Principal Claims Assessor will have power to issue 
a summons requiring the attendance of a party to an 
assessment at proceedings. 

Legal Costs and Medico-Legal Costs 

There will be an impact on the costs that can be 
charged by lawyers to claimants and insurers. 

The Regulations fix the maximum costs for legal 
services in motor accident matters. 

Referral fees for work are out.  An Australian legal 
practitioner has a duty not to give consideration for the 
referral of a person to the Australian legal practitioner 
for the purposes of the Australian legal practitioner 
representing the person in relation to a claim. Claims 
harvesting businesses will be driven out of the 
scheme. 
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An Australian legal practitioner is not entitled to be paid 
or recover for a legal service more than the maximum 
costs fixed for the service by the Regulations.  

There can be no contracting out of the fixed costs 
regime for claims under $75,000. For claims worth 
more than $75,000 a lawyer can contract out and 
charge their client more than the fixed fee provided the 
fee agreement is on a contingency basis and they 
meet disclosure requirements.  

Fixed fees are calculated by reference to the award 
obtained and the stage of settlement.  

The fixed costs are: 

 if the amount to be paid in resolution of the claim 
is not more than $20,000 and the insurer wholly 
admitted liability for the claim, $1,448 plus $0.10 
for each dollar of the settlement amount,  

 if the resolution amount is more than $20,000 but 
not more than $50,000 and the insurer wholly 
admitted liability for the claim, $1,448 plus $0.12 
for each dollar of the settlement amount over 
$20,000; 

 if the resolution amount is more than $20,000 but 
not more than $50,000 and the insurer did not 
wholly admit liability for the claim, $3,316 plus 
$0.12 for each dollar of the settlement amount 
over $20,000; 

 if the resolution amount is more than $50,000 but 
not more than $100,000 and the insurer wholly 
admitted liability for the claim, $5,906 plus $0.10 
for each dollar of the settlement amount over 
$50,000, 

 if the resolution amount is more than $50,000 but 
not more than $100,000 and the insurer did not 
wholly admit liability for the claim $7,852 plus 
$0.12 for each dollar of the settlement amount 
over $50,000; 

 if the resolution amount is more than $100,000 
and the insurer wholly admitted liability for the 
claim, $12,172 plus $0.02 for each dollar of the 
settlement amount over $100,000; 

 if the resolution amount is more than $100,000 
and the insurer did not wholly admit liability for the 
claim,$14,116 plus $0.02 for each dollar of the 
settlement amount over $100,000 

If the claim proceeds to assessment there is $0.02 of 
every assessed dollar added to costs and if the claim 
then goes to a Court hearing a further $0.02 of every 
assessed dollar is added to costs. 

Costs are also capped for claims brought for children. 
The capping is as follows: 

 if the amount paid in resolution of the claim is not 
more than $25,000— $5,000, 

 if the amount paid in resolution of the claim is 
more than $25,000 (but not more than $50,000) 
and no associate(related person) of the claimant 
has made a claim in respect of the motor accident 
concerned—$10,000, or 

 if the amount paid in resolution of the claim is 
more than $50,000 (but not more than $75,000) 
and no associate of the claimant has made a 
claim in respect of the motor accident 
concerned—$15,000. 

Barristers costs are capped. The cap is: 

 maximum per day for advocate other than senior 
counsel - $2,500 

 maximum per day for senior counsel - $3,550 

The maximum costs for legal services provided to a 
claimant or an insurer in connection with a merit 
review, a medical dispute and a miscellaneous matter 
are $1,600 for each dispute (to a maximum of $6,000 
per claim for each type of dispute). 

The maximum costs for legal services provided in 
connection with a review of a decision about any merit 
review matter by a review panel (including in 
connection with the application for referral of the 
decision to the review panel) and a medical dispute 
and a miscellaneous matter are $1,600 if the proper 
officer of the Authority approves the application for 
referral, and nil for the applicant and $800 for the 
respondent if the proper officer refuses to approve the 
application for review. 

The costs changes are sure to drive a change in 
behaviour from plaintiff’s lawyers. 

Public Transport Accidents 

The Motor Accidents Compensation Act 1999(“MACA”) 
which established the current CTP compensation 
regime will continue to apply until 1 December 2017.  

The damages regime in the MACA also applies to an 
award of damages which relates to the death of or 
bodily injury to a person caused by or arising out of a 
public transport accident. 

A "public transport accident" is an accident caused by 
or arising out of the use of any form of public transport 
in New South Wales, including public transport in the 
form of a passenger railway or a water ferry or taxi, but 
not including public transport in the form of air 
transport, or  public transport that is operated primarily 
for tourists, the purposes of recreation or historical 
interest or that is an amusement device, or an accident 
for which, or to the extent to which, a person is liable 
otherwise than in the capacity of the owner or driver of, 
or other person in charge of, the vehicle or vessel used 
for public transport.  

The Motor Accident Injuries Act (“MAIA”) preserves 
this position for accidents before 1 December 2017 

http://www.austlii.edu.au/au/legis/nsw/consol_act/taa1988305/s121.html#public_transport_accident
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and provides that the MACA will continue to apply to 
public transport accidents after 1 December 2017. 

However the Government has power to make 
Regulations under the MAIA to apply provisions of the 
Motor Accident Injuries Act 2017 (with or without 
modifications) relating to the award of damages or 
statutory benefits to public transport accidents when it 
chooses to do so. At this stage it has not done so. 

For now all public transport accidents will be subject to 
the MACA damages regime and claimants involved in 
public transport accidents will not entitled to statutory 
benefits under the MAIA. 

Conclusions 

The new compensation scheme delivers statutory 
benefits for injured road users with injuries other than  

 

 

 

soft tissue or minor psychological injuries, regardless 
of fault, while retaining the right to claim modified 
common law damages for those with more than minor 
injuries that are able to establish fault. 

The Scheme also addresses the costs of disputes by 
allowing the regulations to fix legal fees that injured 
people can be charged. It allows for both the fixing of 
maximum legal costs by reference to the amount 
recovered by the claimant and a fee-for-service model.  

The new scheme will face challenges and disputes will 
remain a feature of the scheme however the 
Government hopes that the regime will ensure that 60 
cents in every dollar of premium will return to injured 
road users, and there is no doubt every motorist will 
enjoy Green Slip premium relief. 

David Newey 
dtn@gdlaw.com.au 

  

 

 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any Court 
judgment.  This publication should not be treated as providing any definitive advice on the law.  It is recommended 

that readers seek specific advice in relation to any legal matter they are handling. 


