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The search by Australian class action litigation funders 
for a stratagem which prevents “free –riders” from 
sharing in the bounty of a settlement or verdict without 
contributing to the costs of the litigation and without 
being required to pay a “commission” continues. 

The most recent reported decision concerning this 
vexed issue is a decision of the Federal Court of 
Australia in relation to the use of a “Funding 
Equalisation Formula” in a settlement scheme for a 
class action  - HFPS Pty Limited (Trustee) v Tamaya 
Resources Limited (in Liq) (No 3) [2017] FCA 650. 

The case concerned alleged material 
misrepresentations to the market about Tamaya 
Resources’ financial position, the true value of 
Tamaya’s shares and the purpose of two capital 
raisings. 

Tamaya was a mining company listed on the ASX. Its 
primary assets were a gold and copper mine in Chile, 
and some mining tenements in Queensland. In May 
2007, Tamaya acquired 86.2% of the issued capital in 
Iberian Resources Limited which owned a gold mine in 
Armenia.  

In December 2007, Deloitte Touche Tohmatsu was 
retained to audit Tamaya’s 2007 Annual Report. This 
was published and lodged with the ASX on 31 March 
2008. It contained a directors’ report, various financial 
statements for the year ending 31 December 2007 and 
a directors’ declaration in respect of the financial 
statements. The Annual Report also included Deloitte’s 
independent auditor’s report dated 31 March 2008.  

On 1 May 2008, Tamaya announced two capital 
raisings to the market. The first invited existing 
shareholders to purchase up to 43,479 additional 
shares through a Share Purchase Plan (SPP).  The 
second invited sophisticated investors to purchase 
Tamaya shares as part of a $20 million underwritten 
placement, which was called the Sophisticated 
Investors Placement (SIP). The SPP and SIP shares 
were offered at 11.5 cents, a discount to the market 
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share price of 13 cents at close of trade on 30 April 
2008. The SPP and SIP closed on 26 and 27 May 
2008 respectively. Tamaya raised a total of some 
$28.7 million through the raisings. 

Following a corrective disclosure on 28 May 2008 – the 
day after the capital raisings closed, however, 
Tamaya’s ordinary share price began to decline. This 
continued following two further corrective disclosures 
on 3 June and 30 July 2008. By 30 September 2008, 
the shares were priced at 1.4 cents. Tamaya was 
placed into voluntary administration on 26 October 
2008. Liquidators were appointed on 19 December 
2008. 

The group members in the representative action were 
defined as persons who purchased Tamaya shares 
pursuant to the capital raisings announced in May 
2008 and who suffered loss or damage as a result of 
alleged misrepresentations. 

The Plaintiffs alleged essentially that Tamaya and its 
directors made material misrepresentations to the 
market as to its financial position, the true value of its 
shares and the purpose of two capital raisings. They 
also alleged that the auditors made misrepresentations 
to the market arising from the 2007 audit of Tamaya’s 
financial statements.  

The Plaintiffs contended that, had the alleged 
misrepresentations not been made, investors, 
including themselves, would not have purchased 
Tamaya shares, or would have purchased the shares 
for less than they did.  

After many preliminary battles, the parties reached an 
agreed settlement prior to a final hearing. Like all class 
actions, it was necessary to apply for approval by the 
Court. 

The settlement was reflected in a directors’ deed, and 
an auditor’s deed. 

Without any admission of liability and subject to the 
terms of the deed, Tamaya and the Directors agreed to 
pay $3.25 million in full settlement of the claims of the 
Plaintiffs and group members against them. Similarly, 
without any admission of liability and subject to the 
terms of the deed, the auditors agreed to pay $3.5 
million in full settlement of the claims of the Plaintiffs 
and group members against them. 

Both deeds contained various covenants and 
indemnities to ensure that the Plaintiffs and group 
members are not able to bring or pursue any further 
claims that arise directly or indirectly out of or in 
connection with the proceedings. Both deeds provide 
that the parties will bear their own legal costs and 
disbursements in connection with the proceedings.  

The settlement distribution scheme required 
deductions out of the settlement sum for: amounts 
payable to the Plaintiffs to reimburse them for the time 
and money spent; the total amount payable for legal 
costs and disbursements; the amount payable for the 

administration costs of the scheme; and a “Project 
Management Fee” payable to the litigation funder. 

The balance remaining was to be distributed to 
participating group members in accordance with a 
“Loss Assessment Formula”. Importantly, the Loss 
Assessment Formula incorporated a “funding 
equalisation factor” which adjusts the assessment of 
the losses recoverable by the unfunded group 
members to take account of the fact that the funded 
group members are liable to pay a funding commission 
to the litigation funder.  

The distribution calculation had three factors: 

 a calculation of each group member’s loss arising 
from their purchase of Tamaya shares;  

 the application of a “funding equalisation factor”, 
which has the purpose of ensuring that funded 
group members and unfunded group members 
are treated equally in relation to the payment of a 
funding commission;  

 the calculation of an “adjustment factor” to reflect 
the fact that the proceeding has been settled for 
an amount that is less than the aggregate claims 
of all participating group members. 

The first element of the formula was straightforward. 
The loss suffered by a group member was calculated 
as being the value of the Tamaya shares purchased by 
them, less the value of the Tamaya shares sold by the 
group member. 

The funding equalisation factor was critical. Its effect 
was that unfunded group members will indirectly fund 
the commission payments that the funded group 
members are required to make to the litigation funder. 

The funding equalisation factor effectively reduces the 
assessment of the loss claimable by unfunded group 
members under the scheme by an amount reflecting 
the commission that they would have been liable to 
pay. The formula, in simple terms, is that the unfunded 
group member’s “equalised loss” is calculated by 
multiplying the unfunded group member’s assessed 
loss, calculated in accordance with the first element of 
the Loss Assessment Formula, by 0.575 (reflecting 
commission of 42.5% payable by most funded group 
members). This funding equalisation formula is not 
applied to calculate the equalised loss of funded group 
members. That is how the funding equalisation factor 
effectively results in the unfunded group members 
indirectly contributing to the funded group members’ 
payment of funder’s commission. 

Another method of securing equality between funded 
and unfunded group members in this context is the so-
called “common fund” approach. Under a common 
fund approach, unfunded group members are 
effectively required to pay to the litigation funder, from 
the proceeds otherwise payable to them, an amount in 
respect of costs and commission which is essentially 
the same as the amount that would have been payable 
to them if they had entered into the funding 
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agreements that had been entered into by the funded 
group members. In general terms, the group members 
as a whole are often better off, and the litigation funder 
often receives less, under the funding equalisation 
method, as opposed to the common fund approach. 
That is, however, not always the case, but was in this 
matter. 

Here, because the distribution scheme utilised a 
funding equalisation factor, rather than a common fund 
approach, the unfunded group members do not directly 
pay a funding commission. In simple terms the funding 
equalisation formula operates by “equalising” the 
unfunded group members’ claimable losses by 
effectively deducting from the loss otherwise claimable 
an amount referable to a commission.  

The result, in the present case, was that the 
commission in fact payable worked out at just under 
28% of the amount available for distribution to group 
members after the deductions provided for in the 
distribution scheme. If a common fund type order was 
made with a commission of 42.5% applied, the 
commission payable would have been significantly 
more. 

Ultimately, the proposed settlement was approved by 
the Court. 

The decision paves the way for further funding 
equalisation proposals, largely by demonstrating that a 
result which treats claimants ‘equally’, whilst still 
minimising payment of “commission” to a funder, is 
likely to be considered more favourably by the Court. 

David Collinge 
dec@gdlaw.com.au 

 

In our last edition of GD News we discussed the 
decision of Tran v Vo where the Court of Appeal 
considered whether or not a fall at the employer’s 
premises, who had been sued in their capacity as 
occupier, occurred within the course of employment.  
This issue also arose in the recent decision of The Star 
Pty Limited v Mitchison.   

Mitchison was employed by The Star as a hotel 
bellboy.  He sustained injuries after work hours when 
he fell down some stairs during a mock fire drill at the 
“soft” opening of the Marquee Nightclub, which was 
operated and managed by The Star.  The idea of the 
event was to have a trial run for the opening and also 
allow employees of The Star such as Mitchison to 
attend the nightclub.   

Following his fall Mitchison made a claim for worker’s 
compensation and received payments.  However, he 
subsequently commenced proceedings in the District 

Court for damages against The Star in their capacity 
as occupier of the premises.   

The Star subsequently made an Interlocutory 
Application seeking a finding that the accident was 
suffered “in the course of” or “arising out of” 
Mitchison’s employment and therefore the claim could 
not proceed.   That application failed as Judge 
McLoughlin DCJ in the District Court determined the 
injury was not one that was suffered “in the course of” 
or “arising out of”  Mitchison’s employment.  In those 
circumstances, Mitchison’s right to commence 
proceedings was not restricted by the provisions of the 
Workplace Injury Management and Workers 
Compensation Act 1998 which governs claims for 
damages against an employer, including prerequisites 
to those claims. 

This was significant for a number of reasons.  Firstly, it 
affected the insurance policy that would respond to the 
claim.  Secondly, Mitchison’s claim for damages would 
be significantly affected as in a claim pursuant to the 
Civil Liability Act 2002 he would be entitled to recover 
damages for non economic loss, past and future out of 
pocket expenses, economic loss and domestic 
assistance.  In a claim against his employer even if he 
overcame the threshold of 15% whole person 
impairment his damages would be limited to economic 
loss. 

The Star sought leave to appeal from the decision of 
Judge McLoughlin.  Leave to appeal was required as 
the decision was an interlocutory one. 

Leave to appeal was granted however the appeal was 
dismissed with costs. 

The leading judgment was delivered by Payne JA.  
Justice Payne noted the event had been arranged by 
the head of the Events Department at The Star and 
Mitchison was invited to attend the opening by his Bell 
Captain.  Mitchison subsequently decided to attend the 
nightclub.  He finished his shift at around 3.00 pm and 
then remained at The Star before going to the 
nightclub with his Bell Captain at around 7.00 pm. 

At around 9.00 pm a mock fire drill was conducted, in 
what is described as an “uncontrolled” manner.  
Mitchison lost his balance and fell down the stairs.   

It was common ground between the parties the injury 
had occurred during a work interval.  The Star argued 
the accident was suffered in the course of Mitchison’s 
employment and arose out of his employment and 
therefore his capacity to commence proceedings was 
restricted by the Workplace Injury Management and 
Rehabilitation Act 1998.   

This was disputed by Mitchison. 

The Court of Appeal determined the injury did not 
occur during the course of or arising out of Mitchison’s 
employment.  

Justice Payne concluded: 

Was the injury in the course of 
employment? 
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“The submission that the injury suffered by the 
respondent was not one which “arose out of his 
employment” should be accepted.  The respondent 
was a bell boy.  He was not rostered to work at the 
time of the incident.  He was injured during an 
interval away from the hotel which was his place of 
work.  He was not required to be at Marquee 
Nightclub at the time of the accident.  The 
respondent went to the applicant’s separate 
premises, the Marquee Nightclub not the hotel where 
he worked, although they are reasonably close by, 
not to perform work but to drink with colleagues.  

A conclusion that the injury was one arising out of 
employment cannot be drawn.  The critical enquiry is 
what the respondent actually did in his employment.  
Nothing about what the respondent did as part of his 
employment caused the injury he suffered on this 
occasion.  Stewart makes clear that it was not 
sufficient, as the applicant submitted, that the injury 
was one “arising out of” employment because “but 
for” the employment, the worker would not have been 
at the scene of the accident.” 

The end result is that the injury was not one sustained 
in the course of or arising out of Mitchison’s 
employment.  As such he is entitled to maintain his 
proceedings against The Star in their capacity as the 
occupier of the premises. 

The Court of Appeal has again reminded us, as was 
the case in Tran v Vo, that it is not enough in itself that 
an accident occur at someone’s place of employment 
for that accident to be in the course of, or arising out of 
employment.  More is required.    

Amanda Bond 
asb@gdlaw.com.au 
 

 

The case of Springfield v Duncombe highlights the 
importance for a plaintiff to be able to prove the likely 
mechanism of how an accident occurred.  In this case 
the plaintiff was the only witness however was unable 
to give evidence.  The Court was not willing to make 
assumptions as to how the plaintiff fell as there were 
conflicting possibilities of how she may have fallen and 
what caused her to fall. 

The proceedings were between two sisters, Ms 
Springfield, the plaintiff and Ms Duncombe, the 
defendant who both lived in a house which was owned 
by Ms Duncombe.   

The house had two levels and Ms Springfield lived in 
the lower level and Ms Duncombe and her other sister, 
Ms Decia, lived in the upper level. 

In order to move between the upper level and lower 
level of the property, Ms Springfield had to traverse a 
set of stairs internal stairs which started in the garage.  
The bottom two stairs were uncovered timber steps 
leading up from the garage towards a door to the 
upper level.  Through the door there was a landing and 
then the remainder of the stairs which were carpeted.   
There was a handrail on the right hand side of the 
timber steps but no balustrade or other railing on the 
left hand side. 

On 16 July 2011 Ms Springfield was returning to the 
lower level of the property when she fell heavily at 
some point on the final two stairs.  Ms Springfield 
asserted she fell approximately two feet and sustained 
a significant head injury as her head impacted with a 
bolt on the wheel of a car which was parked in the 
garage.   

Due to the head injury Ms Springfield suffered amnesia 
and had no recollection of the fall itself or what caused 
her to fall. 

The proceedings were initially heard in the District 
Court before Judge Balla.  Ms Springfield asserted that 
the installation of a balustrade along the left hand side 
of the timber steps would have prevented her fall.  

Ms Springfield submitted her Honour could make 
assumptions as to how she fell based on her 
positioning after the fall and evidence about how her 
sister Ms Decia usually proceeded down the stairs.   

Importantly, the plaintiff’s liability expert Mr Adams had 
examined the stairs and identified several defects.  
However he stated he was unable to determine how 
Ms Springfield had fallen from her final landing 
position. 

Her Honour noted there were multiple conflicting 
possibilities as to how Ms Springfield had fallen and 
what had caused her to fall.  Ms Springfield also had 
ongoing issues with her right knee and generally used 
a walking stick which she did not have at the time.  
There was also the possibility she simply missed the 
step and fell.  Her Honour also found that the fall could 
have also occurred not from one of the steps, but from 
the tiled landing at the foot of the stairs. 

Her Honour found that each of the possible 
mechanisms were equally likely to have occurred and 
she could not draw conclusions about the nature and 
cause of the plaintiff’s call.  The plaintiff failed to 
establish the mechanism and cause of the fall and thus 
satisfy Section 5D of the Civil Liability Act 2002.   

Ms Springfield appealed the decision on several points 
including that her Honour failed to give sufficient 
reason for her findings that the competing inferences 
of how she may have fallen were equal. 

On appeal the matter was heard by Basten JA, 
Emmett AJA and Adamson J.   

The appeal was unanimously dismissed. 

What happened?  Sometimes an 
inference is not enough 

mailto:asb@gdlaw.com.au
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Justice Basten looked at the principles broadly and 
found that Ms Springfield had failed to establish breach 
of duty of care.   

In making this finding his Honour noted there had been 
conversations between Ms Springfield and Ms 
Duncombe regarding the installation of a balustrade on 
the stairs.  The sisters had ultimately decided against 
installing one for reasons of convenience.  His Honour 
also noted the sisters had lived in the premises for 
many years and were aware of the specific problems 
regarding the stairs.   

His Honour concluded that this risk was not some risk 
known only to the owner of the property but was 
understood by all three of the sisters including Ms 
Springfield and no duty of care had been breached. 

On the causation issue, his Honour noted Ms 
Springfield’s difficulty in establishing how she had 
fallen and what had caused her to fall due to her 
amnesia.  As the mechanism of the fall was unclear it 
was not possible to be sure what caused her to fall and 
whether the presence of a balustrade on that side of 
the stairs would have prevented the fall at all.  

On examining what inferences the Court could draw, 
his Honour referred to an excerpt from Jones v Dunkel: 

“It is true that you need only circumstances raising a 
more probable inference in favour of what is alleged.  
But they must do more than give rise to conflicting 
inferences of equal degrees of probability so that the 
choice between them is a mere matter of conjecture”. 

On that basis His Honour found Ms Springfield had 
failed to establish causation pursuant to Section 5D 
and the appeal should fail. 

Emmett AJA did not deliver his own reasoning but 
agreed with Adamson J. 

Justice Adamson found the Primary Judge had 
successfully identified the competing inferences as to 
the nature and cause of Ms Springfield’s fall and 
concluded the evidence was insufficient to infer that 
the absence of a balustrade was causative of her fall. 

Ms Springfield argued that the Primary Judge had 
erred in her assessment that each of the possible 
mechanisms of Ms Springfield’s fall were equally likely.  
This included the finding that a fall from the tiled 
landing was equally as likely as a fall from the stairs 
themselves.  Ms Springfield argued that a fall from the 
stairs was more likely, given the additional difficulty of 
closing the door behind her as she descended. 

Her Honour noted that the fact that the door was 
closed when Ms Springfield fell merely confirms that 
she had safely navigated that part of her journey and 
made irrelevant any increased risk of a fall due to the 
door. 

Her Honour made the following comment on the 
submissions made by the appellant on the assessment 
of risk: 

“The appellant’s submissions appear to proceed 
upon a misapprehension of the relevance of risk. It 
does not follow from the fact that there may be a 
greater risk of falling by reason of the lack of 
balustrade that the appellant probably fell because 
there was no balustrade. To draw such an inference 
would elide the distinction between risk and 
causation.” 

Her Honour confirmed that as Ms Springfield could not 
establish the mechanism of the fall, she could not 
establish that the risk of not having a balustrade was 
the risk which came home and caused her injury.  The 
appellant therefore failed to establish Section 5D and 
the appeal failed. 

Although it is relatively uncommon to come across a 
situation where there are no witnesses to an accident 
and the plaintiff has no recollection of events, this case 
demonstrates that where there are multiple possible 
causes for an accident the plaintiff must at least be 
able to point to one mechanism as being, on the 
balance of probabilities, more likely than the others. 

Victoria Upton 
vmu@gdlaw.com.au 

 

In civil cases an issue will sometimes arise as to which 
Court has jurisdiction given the potential quantum of 
damages in the claim. The District Court has a 
jurisdictional limit of $750,000.00 but unlimited 
jurisdiction in claims for work injury damages and 
claims arising from motor vehicle accidents.  There are 
cost penalties if proceedings are commenced or 
transferred to the Supreme Court unnecessarily.  
Damages of $500,000.00 must be awarded in the 
Supreme Court in civil claims otherwise costs may not 
automatically follow the event.  It is also important to 
establish there is a valid argument that proceedings 
should be transferred to the Supreme Court if they 
have been commenced in the District Court. 

In two recent decisions of the Supreme Court parties 
have been reminded of these issues. 

In Sue v CHEP Australia Pty Limited Sue sought to 
transfer proceedings from the District Court of NSW to 

the Supreme Court pursuant to Section 140(1) of the 
Civil Procedure Act 2005.  The application was made 
on the basis Timoteo Sue contended that if he was 
successful in his claim his damages would exceed 
$750,000.00, the jurisdictional limit of the District 
Court.  The defendant opposed the application. 

Sue sustained injury on 25 July 2013 during the course 
of his employment with RNTT Pty Limited as a 
labourer and pallet repairer who was working on 
secondment to CHEP Australia Pty Limited, the 

GD NEWS 
/ JULY 
2017 

Damages and the Supreme 

Court  



 

GDGHDDDD6 GD NEWS / AUGUST 2017  

defendant in the proceedings.  Sue was moving pallets 
on the conveyor belt when the conveyor belt 
malfunctioned and caused pallets to jam together.  Sue 
injured his left arm whilst attempting to move the 
pallets from the conveyor line.  He was 29 years old at 
the time of the injury. 

Proceedings were initially commenced in the District 
Court by the plaintiff’s original solicitors.  The matter 
came to be listed for hearing in the District Court on 
28 June 2017.   

There was an issue with a number of medical reports 
that were served late by Sue.  A report from an 
occupational therapist was served and on 19 May 
2017 CHEP’s solicitors filed a Notice of Motion seeking 
an order that Sue be denied leave to rely on the 
occupational therapist’s report.  That Notice of Motion 
came on for hearing before Her Honour Olsson DCJ 
who declined leave to Sue to rely on the occupational 
therapist’s report.  On the same day a Summons was 
filed in the Supreme Court seeking to transfer 
proceedings from the District Court.  According to the 
Affidavit filed in support of the Summons there were 
prospects of the plaintiff being awarded damages of at 
least $1,016,751.61.   

The defendant disputed that this was the case and 
relied on reports of Dr Harvey, orthopaedic surgeon 
and Dr Samuell, psychiatrist.   

The defendant argued there was no explanation in the 
plaintiff’s Affidavit as to why the Heads of Damage 
could not have been assessed in those amounts from 
the commencement of the proceedings. 

It was noted by Justice Adams that the power to 
transfer District Court proceedings to the Supreme 
Court is discretionary.  Justice Adams noted: 

“Overall, as a matter of impression, it seems to me 
that the difficulty with the plaintiff’s claim is that all 
heads of damage proceed on the assumption that the 
plaintiff’s condition will not improve and that he will 
never work again.  There was no medical evidence 
upon which the plaintiff relied to support this 
proposition.” 

Justice Adams was therefore not satisfied, in the 
absence of any medical evidence, that the plaintiff 
would be awarded an amount that exceeds the 
jurisdictional limit of the District Court.  Further, the 
recent history of the matter ought to be taken into 
account.  Justice Adams noted there was no evidence 
before the Court why the Application to Transfer was 
made so late in the proceedings.   

Justice Adams noted: 

“In short, the first indication of any jurisdictional 
issues arose after the hearing date in the District 
Court was confirmed for the third time, no adequate 
explanation was provided for the delay in bringing 
this application, and all of the matters upon which the 
plaintiff relied to suggest the potential damages claim 

exceeds $750,000.00 (which were not before me on 
this application) must have been known to the 
plaintiff some time, given the dates of their service.  

I have determined this application based on the 
inadequacy of the material placed before this Court 
to satisfy Section 140(3)(b) of the Act.  I simply make 
the observation that the recent procedural history 
raises some concerns as to the purpose of bringing 
this application at this particular stage of the 
litigation.” 

The Court confirmed it is not simply enough to provide 
a Schedule of Damages greater than the jurisdictional 
limit to satisfy the Court that a matter should be 
transferred, particularly in the circumstances of this 
case. 

That is of course not to say that the mere fact a 
defendant does not oppose an application to transfer 
means the defendant is agreeing as to the potential 
damages.  We also suspect had the application been 
made in different circumstances the result may have 
been different. 

Another example of the fact that the plaintiff’s view as 
to the value of a claim is not in itself enough to escape 
a costs penalty is the decision of Justice McDougall in 
Amashaw Pty Limited v Marketform Managing Agency 
Ltd No.2 (2017).   

In that case, Amashaw sued Marketform for indemnity 
under a policy of insurance.  Amashaw operated a 
BP service station at Loftus and they held a policy of 
combined liability insurance in December 2011.  That 
policy was renewed in June 2012.  On 3 June 2013, 
whilst the renewed policy was current, there was an 
explosion in a Sydney Water sewer main running in a 
laneway to the north of the service station that was 
caused by the ignition of petrol vapour.  The only 
source of that vapour was from the service station.  
Amashaw’s service station was also responsible for 
petrol that was detected in a stormwater line owned by 
Sutherland Shire Council, a sewer underneath Loftus 
Railway Station that was owned by Railcorp, and a 
Telstra services pit.  The evidence established that 
Amashaw’s service station was the source of the petrol 
products found in the location.   

Amashaw undertook work to deal with the damage that 
was caused by the petrol and also to prevent the 
escape of further petrol.   

Amashaw subsequently claimed indemnity for the cost 
of the works under the policy and Marketform denied 
that Amashaw was entitled to indemnity under the 
policy.  The totality of the amount for which indemnity 
was claimed, including the preventative works, was 
approximately $1.2 million before interest. 

The cost of the restorative works was agreed to be 
$274,000.00 before interest. 

Marketform had made a Calderbank Offer prior to the 
hearing, offering to settle Amashaw’s claim for 
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$150,000.00 inclusive of costs.  Justice McDougall 
noted that Rule 42.34 of the Uniform Civil Procedure 
Rules 2005 was relevant which provided that in 
proceedings in the Supreme Court if a plaintiff obtains 
judgment against the defendant in an amount less than 
$500,000.00 an order for costs would not ordinarily be 
made unless the Supreme Court was satisfied that 
commencement and continuation of proceedings in the 
Supreme Court, rather than the District Court was 
warranted.   

Justice McDougall stated: 

“The significance of the preventative works issue is, 
however, somewhat different.  In my view, it was an 
aspect of Amashaw’s claim that could never have 
succeeded.  It did not relate to any claim for 
indemnification, for loss or damage actually suffered, 
by any third party.  On the contrary, it related ... to 
works undertaken by Amashaw to prevent the future 
escape of pollutants from its service station site, and 
thus to seek to ensure that there would be no further 
incidents of the kind that gave rise to this litigation.  I 
do not understand how it could be said that the costs 
of undertaking those preventative works would fall 
within the ambit of a policy under which Marketform 
agreed to indemnify Amashaw for its liability to third 
parties in damages, including those arising from 
“pollution” as defined. 

In my view, Amashaw’s insistence of maintaining this 
aspect of the claim – the only aspect that justified the 
matters being heard in this Court, provides no basis 
for deciding that its decision to commence and 
continue in this Court was warranted.” 

Justice McDougall noted there was no evidence why 
Amashaw chose to commence proceedings in the 
Supreme Court.  In circumstances where the claim for 
preventative works had no merit there should be no 
further order as to costs. 

Amashaw was therefore ordered to pay its own costs 
of what was undoubtedly a very expensive exercise. 

The decisions, whilst dealing with very different issues, 
demonstrate that it is not enough for a plaintiff to form 
the view that proceedings will exceed the jurisdictional 
limit of the District Court – more is required. 

Amanda Bond 
asb@gdlaw.com.au 
 

CONSTRUCTION ROUNDUP 

 

 

The Home Building Amendment (Compensation 
Reform) Act 2017 (NSW) was assented to on 27 June 

2017 and came into force on 30 June 2017. The Act 
introduces major changes to the Home Building 
Compensation Fund and the protections provided to 
consumers against incomplete and defective works. 

Prior to the reforms, builders carrying out residential 
building work conducted in NSW with a value over 
$20,000 (including projects involving the construction 
of multi-storey units of three storeys or less) had been 
required under the Home Building Act 1989 (NSW) to 
obtain insurance from the NSW Self Insurance 
Corporation, funded by the government.  As a “last 
resort” scheme, consumers were only able to claim 
compensation under this insurance if their builder had 
become insolvent, had died, had disappeared or had 
had its licence suspended.   

However with many contractors becoming insolvent 
and claims being made under the scheme, it was 
becoming increasingly unsustainable.  The scheme 
was also not particularly effective in providing 
coverage for incomplete works where the builder left 
the project at an early stage, since this compensation 
was capped at only 22% of the contract price.   

There was also the need to meet the expectations of 
both builders and consumers that insurance be easy to 
obtain and to make a claim under, and that the 
coverage fit the evolving nature of housing 
construction in NSW.    

Accordingly the Act has introduced a range of key 
reforms in an attempt to make the scheme more 
efficient and effective.  

The reforms include the following: 

 Private insurers will now be permitted to offer 
home building compensation insurance, alongside 
the government insurer, icare hbcf. 

 Insurers will be able to offer either combined or 
split cover for defects and non-completion, with 
homeowners entitled to a minimum of $340,000 of 
separate cover for each of these risks.  Previously 
the old scheme had provided only combined cover 
for defects and/or non-completion.   

 The insurers will also be encouraged to offer 
innovative products such as: allowing claims to 
made as a “first resort” rather than a “last resort” 
and offering additional services such as quality 
assurance checks of work, management of 
progress payments and dispute assistance. 

 The premiums charged by the insurers are to be 
in accordance with the Insurance Guidelines 
published by the State Insurance Regulatory 
Authority and must have been approved by the 
government.  The premiums will be priced to 
better reflect a builder's individual level of risk (so 
that lower risk builders will be less likely to be 
subsidising higher risk builders) and are not to 
include broker commissions, which will eliminate 
approximately 15% of the current costs of policies. 

Major Reforms to the Home 
Building Compensation Fund 

mailto:asb@gdlaw.com.au
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The premiums will be increased gradually to 
ensure that the scheme remains financially viable. 

 The State Insurance Regulatory Authority (rather 
than NSW Fair Trading) will now be the body 
responsible for regulating the insurance scheme 
and for licensing private insurers. 

The reforms do not alter any of the threshold 
requirements for obtaining insurance or the mandatory 
periods for which insurance cover is to be maintained. 

It remains to be seen whether private insurers will 
embrace the opportunity to offer home building 
compensation insurance, given that the previous 
government-funded model was unsustainable in the 
current climate in which many contractors have 
become insolvent, and a high number of claims have 
been made against this insurance. 

Linda Holland 
lmh@gdlaw.com.au 

 

In our February newsletter, we discussed the Court of 
Appeal’s decision in Shade Systems Pty Limited v. 
Probuild Constructions (Aust) Pty Limited (No. 2) 
[2016] NSWCA 379.  Recently Probuild was granted 
special leave to appeal to the High Court.  The matter 
is being heard together with Maxcon Constructions Pty 
Limited v. Vadasz & Ors, which is on appeal from the 
Full Court of the South Australian Supreme Court on 
similar issues. 

Maxcon Constructions Pty Limited was the head 
contractor in the construction of the Bohem apartments 
in Adelaide.  Maxcon had engaged Australasian Piling 
Contractors to carry out piling works on the project.  
Australian Piling Contractors was the trading name of 
Mr Vadasz, who was an undischarged bankrupt.  

Mr Vadasz submitted a payment claim under the South 
Australian Building & Construction Security of Payment 
Act 2009 for $204,864.55.   Maxcon issued a payment 
schedule proposing payment of $141,163.55. Mr 
Vadasz applied for adjudication of his payment claim. 

One of the issues before the adjudicator was whether 
Maxcon remained entitled to withhold retention 
moneys.  The contract between Maxcon and Mr 
Vadasz had stated that he would be entitled to the 
return of some of his retention moneys 90 days after 
the achievement of an occupation certificate for the 
project.  Mr Vadasz submitted that this was a “pay 
when paid” provision, which was not permitted under 
section 12 of that Act.  (Section 12 of the South 
Australian Act is in identical terms to section 12 the 
NSW Act.) 

The adjudicator made an assumption (in the absence 
of evidence) that the requirement for the achievement 
of an occupation certificate was grounded in the head 
contract between Maxcon and its principal, and thus 
determined that the liability to pay the retention 
moneys was contingent and dependent on the 
operation of another contract, and pursuant to section 
12 this had no effect.  Accordingly, the adjudicator 
issued a determination that Mr Vadasz was entitled to 
be paid $204,864.55. 

Maxcon applied to the SA Supreme Court for judicial 
review of the adjudicator’s determination, based on 
three grounds: 

 Since Mr Vadasz had not disclosed that he was 
an undischarged bankrupt, the contract between 
Maxcon and him was illegal under the provisions 
of the Bankruptcy Act 1966 (Cth), and thus the 
adjudicator lacked jurisdiction to issue his 
determination. 

 The adjudicator made an error of law in finding 
that Maxcon was not entitled to continue to 
withhold the retention moneys due to the 
operation of section 12 of the Act. 

 The adjudicator erred in finding Maxcon was not 
entitled to deduct backcharges of $22,500 for 
administration costs incurred in paying invoices 
from Mr Vadasz’s suppliers for the supply of 
concrete and steel reinforcement for the project.   

The primary judge held that while public policy required 
that a person who flouted the law should not be 
entitled to benefit from his action, it would be 
disproportionate to permit the innocent party to be 
relieved of its lawful obligations under the contract. 
Therefore, he held that the contract was not void for 
illegality, and Mr Vadasz remained entitled to submit a 
payment claim and adjudication application under the 
security of payment legislation, and thus the 
adjudicator had the requisite jurisdiction to issue his 
determination. 

On the second ground, the primary judge held that 
while the adjudicator had made an error when 
considering assuming a fact not in evidence this error 
was not a jurisdictional one and was not on the face of 
the record.   

Finally, the primary judge also held that the adjudicator 
had made no error in disallowing the backcharges for 
administrative charges, and in any event such an error 
(if there had been one) would have been an error 
within jurisdiction and was not on the face of the 
record. 

Maxcon appealed to the Full Court of the South 
Australian Supreme Court (but did not pursue its 
argument about the administration charges). 

The Full Court held (with dissents on various points) 
that: 

Security of Payment claims – an 

update 
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 The contract was not rendered void by the 
Bankruptcy Act or under common law; however, 
the primary judge erred in not considering the 
requisite mental element of whether Mr Vadasz 
intended to commit the offence (as prescribed 
under the Bankruptcy Act) of entering into a 
contract without disclosing his bankrupt status. 

 The primary judge was correct in holding that the 
error by the adjudicator in relation to the retention 
moneys was not a jurisdictional error. 

 If Maxcon had established that the adjudicator 
had made a jurisdictional error or an error of law 
on the face of the record, then the appropriate 
relief would not be to set aside the entire 
adjudication determination, but only insofar as the 
adjudicator had awarded amounts in excess of the 
correct amount.  

It is Maxcon’s appeal from this decision which is now 
before the High Court. 

Interestingly, the amounts in dispute in Probuild 
(approximately $300,000) and Maxcon ($60,000) are 
relatively low.  However, it is the importance of the 
issues in that case that has persuaded the High Court 
that special leave to appeal should be granted – and 
particularly the ramifications to security of payment 
claims in the construction industry as a whole. 

It is anticipated that the appeal will be heard in around 
September this year, and a decision will be delivered 
by the High Court shortly before the Christmas break.  
Ironically, it is during the Christmas break that many 
claimants submit payment claims in order to try to 
obtain some strategic advantage in having their 
opponents focused instead on the festive season. This 
year, the claimants and respondents are likely to need 
to ensure that their submissions take into account the 
High Court’s views, when they are known. 

Linda Holland 
lmh@gdlaw.com.au 

EMPLOYMENT ROUNDUP 

 

 

The NSW Industrial Relations Commission recently 
dealt with an unusual situation in Shakir v Department 
of Family & Community Services (2017) NSWIRComm 
1040.  The application was brought by the worker in 
relation to her dismissal from employment following 
three findings of misconduct by the employer against 
her.  The predominant finding of misconduct was due 
to the worker carrying out employment for another 
employer whilst she was certified as totally 

incapacitated following an alleged workers 
compensation injury with her original employer.   

The worker was employed as a disability care worker 
in a group home.  On 17 August 2014 she had an 
altercation with another worker.  Whilst the two 
accounts of the altercation are radically different and 
were not subject to a determination in the Industrial 
Relations Commission the worker ceased to attend 
work claiming “stress”.  She presented Workcover 
Certificates from her general practitioner to her 
employer stating she was totally incapacitated for 
work.  She continued to present certificates stating she 
was totally incapacitated for employment for the 
remainder of 2014.  Whilst the workers compensation 
insurer carried out its own investigations to determine 
liability as to the workers compensation claim, her 
employer provided her with various payments of wages 
drawn against her leave balances.   

It should be noted when she furnished the WorkCover 
certificates she stated she had not engaged in any 
form of paid employment and a declaration was 
provided to that effect. 

On 15 September 2014 the employee commenced 
work with another employer essentially performing the 
same work as she performed with her original 
employer.   

On 8 December 2014 her original employer was 
advised by the Workers Compensation Insurer that her 
workers compensation claim had been accepted 
following a medical examination with an independent 
medical examiner.  The worker failed to provide a 
history to that medical examiner that she had 
subsequently obtained employment.   

Following an investigation by her original employer she 
was terminated on the basis of misconduct.  Whilst the 
two initial WorkCover certificates did not result in a 
finding of dishonesty, subsequent certificates provided 
after she commenced her new employment were 
considered by the Industrial Relations Commission to 
be dishonest.  The worker’s failure to disclose on those 
certificates she had secured further employment had 
the capacity to deceive her employer and its insurer.  
Through her deception she received compensation 
from the insurer that she was not entitled to.  Had the 
worker disclosed the true state of her employment as 
the WorkCover certificate required to do so she would 
not have received compensation.  Signing Workcover 
certificates that she was working not amounted to a 
deliberate concealment.  The Industrial Relations 
Commission concluded it was a deliberate course of 
conduct on the worker’s part and she derived a 
financial benefit to which she was not entitled.  The 
Industrial Relations Commission did not accept 
evidence provided by the worker that she was “naïve 
and confused”.  There was no doubt her conduct was 
serious misconduct.   

  
Double Jeopardy! – Working 
whilst totally incapacitated for 
employment 
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Although there were some questions raised by the 
Commission as to the conduct by the employer in the 
investigation process, her ultimate termination for her 
misconduct was not harsh, unreasonable or unjust.  
The relationship of the employer and the employee 
was one of importing implied duties of honesty and 
trust.  The active conduct by the worker struck at the 
heart of the employment relationship.  The misconduct 
was serious and the employer could not be expected 
to have the necessary trust and confidence with the 
worker going forward to maintain an employment 
relationship.  The dismissal was entirely justified.   

In total the worker received over $13,000.00 in weekly 
compensation benefits from both her employer through 
the re-crediting of sick leave and from the Workers 
Compensation Insurer.   

The decision is a timely reminder that the judiciary will 
have little sympathy for dishonest conduct by workers 
and not seek to overturn any decision to terminate 
employment when there are serious allegations of 
dishonesty proven.  This will be the case even in 
situations where an employer has a flawed and 
deficient investigation process which was specifically 
relevant in this case. 

Stephen Hodges 
sbh@gdlaw.com.au 

 

Employers have statutory obligations under the 
Workers Compensation legislation to provide suitable 
duties for injured employees to assist the injured 
employees return to work. A consideration in the 
obligation to provide suitable duties for injured 
employees is the statutory obligations imposed on 
employers under the Disability Discrimination Act, 
1992. Employers are required when considering what 
work an employee can and cannot do, to make 
reasonable adjustments to positions or duties to 
enable the employee to undertake that work. This 
obligation to make reasonable adjustments is in 
addition to the obligation to provide suitable duties. 

In a recent decision in the Fair Work Commission an 
employer was found to have unfairly dismissed an 
injured employee by not considering what work the 
injured employee could do on her return to work, and 
what reasonable adjustment to the work could be 
made to assist the injured employee to undertake 
some work. By not undertaking those considerations, 
the Commissioner considered the employer did not 
have a valid reason for termination. 

The employee was employed as a nurse. She had a 
needle stick injury in 2014 from which she recovered 
and returned to her full normal duties. 

In May 2015 the employee was involved in a car 
accident on her way to work.  She suffered a fracture 
of the C5 vertebrae.  The employee suffered some 
secondary psychiatric symptoms from which she said 
she had recovered in about August 2016.   

The employee throughout her time off work had 
informed her employer she was recovering and 
intending to return to work. 

In September 2016 there were some discussions 
about a return to work plan.   

There was conflicting evidence given at the hearing as 
to whether the employee informed the employer she 
was ready to return to her pre-injury duties or whether 
the employer told the employee they could not offer 
her a return to work where she was not fit for her pre-
injury role.  The employee received a letter on 19 
September 2016 advising her employment had been 
terminated “effective immediately”. 

The employee gave evidence at the time of her 
termination she could have returned to her full normal 
duties although her treating GP recommended a 
graduated return to work.   

However the employee’s treating GP had issued a 
medical certificate certifying the employee had no 
capacity for work in September 2016.   

The medical certificate also stated the return to work 
officer was to liaise with her.   

The treating GP in February 2017 considered at the 
time of the employee’s dismissal she did not have 
capacity to perform her full duties.  The doctor was of 
the opinion that the employee did have capacity to 
perform modified duties although the doctor had not 
received any correspondence from the return to work 
consultant or had any meaningful dialogue which 
resulted in the doctor not being able to consider what 
was appropriate. 

The treating GP considered the employee could 
undertake some work with assistance and gradually 
transition into full time duties.   

The employer conceded there was no enquiry prior to 
termination as to what work, if any, the employee could 
have undertaken.  

The employer defended its decision to terminate the 
employee on the basis she had been absent from her 
employment for 16 months, was unfit to return to her 
pre-injury duties and would be unfit to return to her pre-
injury duties in the foreseeable future.  It relied on the 
medical certificate which stated the employee had no 
capacity and had not received any information the 
employee was capable of returning to her role or there 
were any adjustments necessary for her to do so.  The 
employer claimed the employee’s inability to perform 
the inherent requirements of her job was a valid reason 
for dismissal.  

Injured employees, unfair 
dismissal and 
discrimination 

 



 

GDGHDDDD11 GD NEWS / AUGUST 2017  

The Commissioner noted the employer did not make 
any enquiries as to the employee’s ability to return to 
work at the time the decision to terminate was made.  
The Commissioner accepted that immediately prior to 
her termination, the employee had contacted the 
employer regarding her return to work. 

It was concluded by the Commissioner that in these 
circumstances, the employer had no basis to conclude 
the employee had “significant restrictions on her ability 
to perform her pre-injury job or she was likely to have 
“incapacity into the foreseeable future”. 

The Commissioner found the employer chose not to 
explore in any substantive way whether the employee 
could return to work, when that might occur and on 
what conditions.  As such he concluded there was no 
valid reason for the employee’s dismissal.   

The Commissioner went on to also find the employer 
had breached the Disability Discrimination Act 1992.  
Section 5 of the Disability Discrimination Act provides 
that a person discriminates against another person on 
the grounds of disability if the discriminator treats or 
proposes to treat the aggrieved person less favourably 
than it would treat a person without the disability in the 
same circumstances.  The provision also provides it is 
considered discrimination if the discriminator does not 
make, or propose to make, reasonable adjustments for 
that person and the failure to make reasonable 
adjustments would have the effect that the aggrieved 
person, because of their disability, is treated less 
favourably than a person without the disability. 

The Commissioner noted Section 21A of the Disability 
Discrimination Act provides an exception that it is not 
unlawful to discriminate on the grounds of a disability 
of a person if that person could not carry out the 
inherent requirements of the particular work even if 
reasonable adjustments were made.   

It was considered by the Commissioner the employer 
did not make any enquiries as to whether the 
employee could perform the inherent requirements of 
the position with reasonable adjustments.  By failing to 
engage in any discussions in respect of return to work 
the Commissioner considered the employer had 
abrogated its responsibilities.   

The Commissioner went on to find the breach of the 
Disability Discrimination Act further supported his 
finding there was no valid reason for the dismissal of 
the employee. 

It was also determined the employee was not given the 
reason for her termination or an opportunity to respond 
prior to the termination.  The Commissioner considered 
this was “astounding”, given the employee’s case was 
discussed prior to the decision being made to 
terminate her employment notwithstanding there was 
an “array of specialist Human Resources staff” 
available to the employer.   

The Commissioner considered the employee should 
have been advised of what the employer was 
considering and had the opportunity of putting a 
response to the employer prior to the decision being 
made to terminate her employment.  

The employee sought reinstatement.  The employer 
argued an inherent requirement of her job was to push 
a crash cart.  However the employer conceded a 
graduated return to work was possible. The 
Commissioner considered reasonable adjustments 
could be made to her duties to allow the employee to 
undertake her role, including being able to push the 
crash cart. 

The Commissioner ordered reinstatement of the 
employee to the position she was employed 
immediately before her dismissal.  The Commissioner 
was satisfied that on ordering reinstatement it was 
reasonable to require the employer to take the 
necessary steps to ensure the smooth integration of 
the employee into the workplace as would be expected 
for any person that had been absent for a period of 
time.   

Employers have significant statutory obligations in 
relation to the provision of suitable duties to employees 
injured at work as well as making reasonable 
adjustment for employees with a disability (whether the 
employee is injured at work or not). The obligation to 
make reasonable adjustment applies equally to an 
injured employee’s normal role or a modified /suitable 
duties role.  

Whilst the Disability Discrimination Act provides it is 
not discriminatory to terminate someone who is not fit 
for the inherent requirements of their position, this 
decision puts employers on notice they must discharge 
their obligation to explore return to work which includes 
making reasonable adjustments to allow that to 
happen so as to avoid unfair dismissal claims. 

Michael Gillis 
mjg@gdlaw.com.au 

WORKERS COMPENSATION ROUNDUP 

 

 

In our newsletter of May 2017 we discussed the 
decision of Bellew J in Favetti Bricklaying Pty Limited v 
Benedek & Anor (“Favetti”) which clarified that 
arbitrators in the Workers Compensation Commission 
have jurisdiction to determine disputes regarding injury 
where assessment by an approved medical specialist 
(AMS) is sought as to whether a worker exceeds the 

The practical effect of the 
decision in “Favetti” 
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15% threshold to obtain an award of work injury 
damages. 

In a recent determination by an arbitrator in the 
Workers Compensation Commission the practical 
effects of that decision have been considered and 
applied, in favour of the insurer consistent with the 
Benedek decision. 

The insurer accepted the worker suffered a fracture to 
the left ankle and injury to his peripheral vascular 
system in the left leg as a consequence of a work 
related fall on 26 November 2012. 

The worker made a claim for 32% WPI as a result of 
injury to the lumbar spine and left lower extremity (hip, 
knee, ankle/foot and toes and peripheral vascular 
system) based on a medico-legal report of 26 August 
2015.  The insurer disputed the worker suffered injury 
to his lumbar spine, left hip, left knee and toes as a 
result of the work related injury. 

The worker filed an application for assessment of a 
threshold dispute by an AMS. 

The insurer disputed it was appropriate to refer the 
claim for assessment of WPI by an AMS relying on the 
Section 74 Notice and asserting there was a threshold 
injury dispute.  The insurer submitted the dispute 
required referral to and determination by the 
Commission before it was appropriate to refer the 
worker for assessment of WPI. 

Notwithstanding this response the Registrar referred 
the matter to an AMS for assessment of the lumbar 
spine, left lower extremity and vascular system. 

An AMS produced a Medical Assessment Certificate 
(MAC) dated 27 May 2016 finding the worker 
sustained 7% WPI as a result of injury to the lumbar 
spine and 12% WPI as a result of injury to the left 
lower extremity, resulting in total WPI according to the 
Combined Tables of 18%. 

Seven months later the worker filed an Application to 
Resolve a Dispute claiming lump sum compensation in 
respect of 18% WPI as a result of injury to the lumbar 
spine and lower extremity. 

The parties agreed the following issues were in 
dispute: 

 whether the worker suffered injury to his lumbar 
spine, left hip, left knee and left toes as a result of 
the accident on 26 November 2012; 

 the effect of the MAC issued on 27 May 2016; 

 whether the MAC was binding on the parties and 
the Commission such that the insurer was 
prevented from raising issues as to liability for the 
injuries referred to above and the Commission 
was excluded from exercising its powers in 
making a determination in respect of such injuries; 

 having regard to the provisions of Section 66(1A), 
whether the worker was entitled to rely upon the 

MAC and obtain an order from the Commission 
the respondent pay him compensation of 18% 
pursuant to Section 66. 

The worker’s counsel relied inter alia on Section 322A 
of the 1998 Act which stated that only one assessment 
of the degree of permanent impairment of an injured 
worker may be made.  For this reason it was submitted 
the MAC was the only assessment that could be made 
of the worker’s WPI and thus the worker should be 
entitled to an award based on that assessment.  The 
worker also relied upon Section 326 which provided 
that MACs are conclusively presumed to be correct. 

It was further argued the insurer lost the opportunity to 
dispute liability by failing to appeal against the medical 
assessment and by failing to dispute liability in 
accordance with the provisions of Section 281(2) of the 
1998 Act. 

The insurer relied upon its initial denial of injury in 
relation to the lumbar spine, left hip, left knee and toe 
in the Section 74 Notice dated 20 January 2016.  The 
insurer further submitted the presumption by the 
Registrar as to the correct interpretation of 
Section 321(4) of the Registrar’s powers had been 
demonstrated to be in error as a consequence of the 
decision of the Supreme Court in April 2017 in Favetti. 

In response the worker submitted that Favetti could be 
distinguished on the basis that in that case no MAC 
had been issued prior to the referral to the AMS being 
challenged by the proceedings in the Supreme Court. 

The insurer submitted it had clearly complied with its 
obligation to notify the dispute in respect of the lump 
sum claim and there was no requirement to re-notify 
the issues in dispute following issue of the MAC in 
circumstances where: 

 that certificate was an assessment of permanent 
impairment for the purposes of a threshold dispute 
and not for a lump sum claim; 

 the insurer had always denied liability in respect of 
injury to the left hip and lumbar spine; 

 the issues were previously notified; and 

 the denial was never revoked. 

It was further submitted the AMS had not determined 
injury to the lumbar spine and left hip and the 
assessment by the AMS had proceeded on the basis 
of an assumption of injury to those body parts. 

With respect to failure to dispute liability pursuant to 
Section 281(2) the worker’s solicitors had provided a 
letter dated 25 November 2015 with allegations of 
negligence and economic loss set out therein pursuant 
to Section 282 of the 1988 Act.  The insurer did dispute 
the claim on 20 January 2016, clearly within the time 
limits provided for in Section 281. 

The arbitrator accepted the insurer’s argument it had 
clearly complied with its obligation to dispute liability in 
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accordance with Section 74 Notice of the 1998 Act.  
He accepted there was no obligation to re-notify the 
worker of the dispute after the MAC was issued on 22 
May 2016. 

Likewise the arbitrator did not accept the worker’s 
submission that if the insurer wished to maintain its 
dispute the appropriate course would have been to 
lodge an appeal in respect of the assessment of the 
approved medical specialist following issue of the 
MAC. 

The arbitrator gave consideration to Section 322A(1) 
which provides that only one assessment may be 
made of the degree of permanent impairment of an 
injured worker.  The arbitrator considered the 
reference to injury in Section 319, 322A and 326 of the 
1987 Act was clearly to personal injury arising out of or 
in the course of employment and one to which 
employment has been a substantial contributing factor.  
If there had been no determination as to whether a 
particular injury (in this case the injury to the lumbar 
spine and left hip) was one arising out of the course of 
employment and to which such employment was a 
substantial contributing factor, there has not been an 
assessment of the degree of permanent impairment of 
an “injured worker” in accordance with Section 
322A(1). 

The arbitrator observed there must be a determination 
on causation of injury by an arbitrator before the matter 
could be referred to an AMS for the “one” assessment 
to be made of the degree of permanent impairment of 
an injured worker. 

The arbitrator’s view in this regard was fortified by the 
findings of Bellew J in Favetti where his Honour stated 
pursuant to Section 321(4)(a) the Registrar has no 
power to refer the matter for an assessment by an 
AMS where liability was in issue and has not been 
determined by the Commission. 

Further, the arbitrator did not accept the matter of 
Favetti was distinguishable from the matter under 
consideration because a MAC had issued.  As there 
had been no determination of the injuries disputed by 
the respondent there had not been an assessment 
made of the degree of permanent impairment of the 
injured worker in accordance with Section 322A. 

Relying on Section 329(1)(b) the arbitrator determined 
the Commission had power to refer a matter for further 
medical assessment under Section 329 after there has 
been a determination of liability for the injuries disputed 
by the respondent. 

The arbitrator then proceeded to deal with the 
evidence tendered by the parties finding the worker did 
not sustain any condition in his lumbar spine and left 
hip consequent to the fall of 26 November 2012 and 
therefore entered an award in the insurer’s favour in 
respect of these injuries. 

The matter was remitted to the Registrar for referral to 
an AMS for assessment of permanent impairment of 
the left lower extremity (ankle) and the vascular system 
in the left leg. 

Assuming no appeal from the decision is lodged it will 
serve as a precedent to establish that despite the 
provisions of Section 322A which allows only one 
assessment of the degree of WPI of an injured worker, 
AMS assessments of threshold disputes do not 
prevent referral for further assessment by an AMS 
where there is a dispute raised as to injury.  

As a result of the decision it would appear open to 
insurers to seek further medical assessments in 
circumstances where a MAC was issued prior to the 
decision in Favetti, provided the initial referral was 
challenged on the basis of disputed injury, in 
circumstances where the rights of the parties have not 
been finally determined in work injury damages claims. 

Belinda Brown 
bjb@gdlaw.com.au 

 

CTP ROUNDUP 

 

 

In Dominice v Allianz Insurance Limited (2017) 
NSWCA 171 the NSW Court of Appeal examined the 
powers of the Proper Officer of the Medical 
Assessment Service when determining whether the 
pre-requisites for referral to a Review Panel have been 
met. 

The claimant brought a claim for damages arising out 
of a motor vehicle accident on 25 July 2013.  The 
claimant was initially examined at the request of the 
insurer by Dr McKenna who assessed 0% whole 
person impairment (“WPI”) in respect of an alleged 
number of injuries to various parts of the claimant’s 
body.  The claimant disputed this assessment and 
made an application to the Medical Assessment 
Service (“MAS”) for determination of her level of WPI.  
Assessor Ashwell issued a certificate assessing 18% 
WPI despite noting inconsistencies with his findings on 
clinical examination as compared to those of Dr 
McKenna whose examination had taken place some 
10 months earlier. 

The insurer challenged the determination of 
Assessor Ashwell on the basis he had not complied 
with Clause 1.3 of the Permanent Impairment 
Guidelines which requires any inconsistencies 
identified in clinical examinations to be brought to the 
claimant’s attention.  The Proper Officer of MAS was 

The Proper Officer is Acting 
Properly!   
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satisfied there was reasonable cause to “suspect” the 
medical assessment of Assessor Ashwell was 
incorrect in a material respect and the application was 
referred to the Review Panel appointed by MAS.  The 
Review Panel subsequently issued a certificate 
replacing Assessor Ashwell’s WPI assessment with an 
assessment of 0% WPI. 

The claimant challenged the Proper Officer’s decision 
in the Supreme Court.  The Supreme Court dismissed 
the Summons brought by the claimant and made a 
finding the Proper Officer had made no error of law in 
referring the assessment to a Review Panel.  In 
particular, the argument made by the claimant that 
Clause 1.3 of the Guidelines operated only to benefit 
claimants was rejected by the judge. 

The claimant then lodged an appeal to NSW Court of 
Appeal.  The Court of Appeal in a unanimous decision 
upheld the decision of the Supreme Court.  The 
claimant argued the exercise of the Proper Officer’s 
powers to refer the assessment to the Review Panel 
required as a condition of precedent that the 
Proper Officer had reasonable cause to suspect an 
assessment was incorrect in a material respect. This 
required reasonable cause to exist independently of 
the Proper Officer’s assessment of whether such 
reasonable cause existed. 

The Court of Appeal upheld the Supreme Court 
determination the inconsistencies identified by 
Assessor Ashwell together with his comment he was 
“at a loss to explain” why the range of movement in the 
claimant’s shoulders had decreased considerably to 
that of Dr McKenna, caused the Proper Officer to 
suspect Assessor Ashwell’s assessment was incorrect 
in a material respect.  The Court of Appeal determined 
whether or not there had been compliance with 
Clause 1.34 of the Guidelines was a separate matter 
and a “suspicion” suffices simply as a pre-requisite to 
allow for a referral to a Review Panel. 

This decision makes it clear that Clause 1.43 of the 
Guidelines benefits both claimants and insurers.  The 
Guidelines require a medical assessor who identifies 
inconsistencies in an assessment, whether through the 
clinical findings or even surveillance footage to draw 
these inconsistencies to the claimant’s attention.  This 
will then allow the claimant to provide an explanation 
for those inconsistencies.  In essence Clause 1.43 
affords procedural fairness to all parties and ensures 
the assessment is accurate.  Provided the Proper 
Officer is satisfied there is reasonable cause for 
“suspicion” that the assessment is incorrect in a 
material aspect and not as to its actual existence, this 
will be sufficient for a referral for an assessment to the 
Review Panel.  The Proper Officer, acting as a 
gatekeeper will prevent frivolous challenges to an 
assessment by either party dissatisfied with the initial 
assessment.  Provided the Proper Officer correctly 
interprets and applies the scope of their powers, the 

decision to refer a claimant to the Review Panel for 
further assessment will be appropriate. 

Stephen Hodges 
sbh@gdlaw.com.au 

 

In 2004, a Toyota HiAce van ploughed into a vehicle in 
which two year old Layton Smith was a passenger.  
Layton was left with irreparable brain damage and 
significant bodily injury. Layton’s father, his tutor, has 
been fighting for justice for his son ever since. 

The driver of the van was pronounced dead at the 
scene with the cause of death later determined to be 
cardiac arrhythmia leading to cardiac arrest.   

At first instance in the Supreme Court the sole issue to 
be determined was whether or not the van driver was 
conscious and in control of the van immediately prior to 
the collision, or whether he was already unconscious 
or otherwise incapacitated by his heart attack.   

In the primary proceedings his Honour Judge Button 
was not satisfied, on the balance of probabilities that at 
the time of the collision the van driver was conscious 
and driving. As a result there was no negligence and 
Layton was not entitled to damages for his significant 
injuries. 

In making the finding the primary judge considered 
statements made and given by lay witnesses at the 
scene and medical evidence relating to the van driver’s 
state of health.  The medical notes demonstrated the 
van driver had generally been in good health prior to 
the accident and had no history of cardiac problems.  A 
joint expert report by two consultant cardiologists, Drs 
Brendar and Herman, agreed the likely cause of the 
van driver’s death was cardiac arrhythmia and that he 
may have had no warning of any symptoms before 
losing consciousness.  He would have lost 
consciousness almost instantaneously and at that 
stage would not have been in control of the van or able 
to stop it.  

The evidence of some of the lay witnesses was that 
the van driver was slumped over and the van was 
moving erratically, consistent with the van driver losing 
consciousness prior to the collision. 

Evidence called from a biomechanical engineer, 
Dr Gibson, tendered on behalf of Layton, was that the 
van had drifted to the left and then the right as it 
approached the intersection.  Dr Gibson was of the 
view that the van driver was therefore was in control of 
the vehicle, reasoning that if the steering was not 
engaged then the vehicle would not have veered from 
one side to another. 
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Evidence of a lay witness, Mrs Graham, was that she 
was travelling at about 75 kph in Lane 1 when, as she 
approached the intersection, she became aware that a 
white van was travelling in the middle lane, slightly in 
front of her vehicle.  The van was swerving back and 
forth slowly across the lane and initially she thought 
the driver was not paying attention.  However, when 
she looked through the rear window of the van into the 
driver’s compartment she saw the driver slumped over 
to the left, with his head limp and swaying with the 
movement of the vehicle.  She formed the view the 
driver was unconscious.  She increased her speed 
slightly to keep up with the van, flashed the headlights 
on her vehicle, sounded the horn and yelled in an 
attempt to rouse the driver although was not 
successful.  The driver made no voluntary movement 
and remained limp and slumped to the left.  When she 
realised the van driver had passed out completely she 
pulled over onto the grass verge of the highway.   

Mr Graham, Mrs Graham’s husband, also gave 
evidence, consistent with that of his wife.  He thought 
the driver was dead already.   

The primary judge accepted the Grahams’ evidence, 
noting there were some inconsistencies in the 
evidence provided by them although regarded this as 
entirely natural and as supporting their evidence rather 
than detracting from it. 

Layton was therefore unsuccessful in establishing 
negligence. 

Layton, through his next friend his father, appealed the 
decision. 

On appeal, Senior Counsel for Layton criticised the 
statements given by the Grahams.  Senior Counsel 
submitted if the van had initially swerved into Lane 1 it 
was most unlikely that Mrs Graham would have 
accelerated so her Commodore was adjacent to the 
van however this was not directly put to her at trial.  
Both the Grahams maintained in their evidence that 
Mrs Graham brought the Commodore alongside the 
van enabling them to see the driver through the 
passenger window.  In the absence of a challenge of 
their truthfulness the primary judge was satisfied about 

the Grahams’ evidence and accepted their evidence 
on this point. 

The primary judge recognised there were 
inconsistencies in the Grahams’ accounts but 
considered they were attributable to completely 
understandable inaccuracies of memory.  No basis 
was shown to challenge that assessment. 

The appeal was unsuccessful.  A review of the 
evidence did not disclose any error in the findings 
made by the primary judge. 

What would make the findings even more unpalatable 
to Layton and his family was that he would not be 
entitled to recover any damages since the accident 
pre-dated the introduction of the blameless accident 
provisions of the Motor Accidents Compensation Act 
1999.   

If Layton was injured after 1 October 2007 then he 
would arguably have been compensated under the 
blameless accident provisions.   

All in all it is not impossible to feel absolute sympathy 
for Layton and his family. 

Naomi Tancred 
ndt@gdlaw.com.au 

 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any Court 
judgment.  This publication should not be treated as providing any definitive advice on the law.  It is recommended 

that readers seek specific advice in relation to any legal matter they are handling. 

 


