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In April 2017 Consumer Affairs Australia and New 
Zealand (CAANZ) published its final report on its 
review of the Australian Consumer Law (ACL) and 
recommended a range of reforms to strengthen 
protections for consumers and businesses. The review 
incorporated a public consultation process attracting 
feedback from government organisations, consumer 
representatives, businesses, the public and the 
Commonwealth Consumer Affairs Advisory Council. 

The recommendations are designed to enhance the 
effectiveness of the ACL’s implementation, 
administration and enforcement. Keys issues 
considered in the review included: 

 consumer guarantees 

 product safety 

 unconscionable conduct 

 unfair contract terms protections 

 unsolicited consumer agreements 

 purchasing online 

 scope of the ACL 

The report identifies 19 legislative proposals where the 
ACL could be improved with some requiring further 
analysis of the potential regulatory impact before a 
final position on proposed reform can be determined. 
The proposals address general and specific 
protections and an extended application of the ACL. 

Interestingly, the insurance industry can look forward 
to new challenges with the report recommending that 
unfair contract terms protections should apply to 
contracts regulated by the Insurance Contracts Act 
1984. 

In the review a range of stakeholders expressed 
concern that consumers (and small businesses) who 
are party to standard form insurance contracts are not 
covered by the unfair contract terms protections in the 
ACL. 

IN THIS EDITION 

 

Page 1 
Recommended Changes to ACL 

Page 3 
Brothel Owner Wins Appeal Against Insurer 

Page 5 
How Far Will the NDIS Go for a Participant 

Page 7 
Is a Claim for Loss of Dependency an Apportionable 
Claim? 

Page 8 
Construction Roundup 

 Is a Consultants Liable for Following Instructions 

 Does a Builder Owe a Duty of Care to a Lessee for 
Pure Economic Loss 

Page 11 
Employment Roundup 

 Inherent Requirements v Reasonable Adjustments  

Page 12 
Workers Compensation Roundup  

 I Can’t Hear You…– Time limits in Industrial Deafness 
Claims 

 15% WPI and Other Body Parts. Off  You Go to 
Arbitration First 

Page 15 
CTP Roundup  

 Cars, Horses, Duty and Causation 

GILLIS DELANEY LAWYERS 
LEVEL 40, ANZ TOWER 
161 CASTLEREAGH STREET 
SYDNEY NSW 2000 
AUSTRALIA 
T: + 61 2 9394 1144 
F: + 61 2 9394 1100 
www.gdlaw.com.au 

David Newey 

Amanda Bond 

Editors: 

GD NEWS / MAY 2017 

Recommended Changes to the 
Australian Consumer Laws  

 

Obvious risk - No Liability for 
Council where no knowledge of 
that risk 



 

GDGHDDDD2 

  

GD NEWS / MAY 2017  

It was noted the ACL protects against the use of unfair 
terms in standard form contracts by enabling courts   to   
declare an unfair term void, with the contract 
continuing to operate where possible. Corresponding 
protections are found in the ASIC Act in relation to 
financial services contracts. 

It was observed that these provisions provide  
important and effective protections that  are  supported  
by  other sections  of  the  ACL,  including  “provisions  
against false or misleading representations which 
enable regulators to address  repeated  or  widespread  
use  of  unfair  terms in an industry or by a particular  
business”. 

CAANZ has concluded that the exclusion means that 
consumers that are a party to an insurance contract 
“do not have access to the same rights and remedies 
as for all other standard form contracts which is at 
odds with the underlying intention that the ACL operate 
as a generic, economy-wide law that minimises 
exemptions where possible, particularly where those 
exemptions are no longer considered appropriate or in 
the public interest.” 

CAANZ has therefore proposed that “the unfair 
contract terms protections be applied to insurance 
contracts to strengthen, clarify and harmonise the 
rights and remedies available to consumers and 
increase options for redress”. 

Consumer affairs ministers will now consider the 
recommendations and then meet at the Legislative and 
Governance Forum on Consumer Affairs in late 2017 
to determine the final position on the reforms to be 
implemented. After the reform package is agreed 
CAANZ, in consultation with stakeholders, will 
implement the agreed reforms. 

The reform package comprises: 

 Legislative reforms that are well -developed and 
do not require formal regulatory impact 
assessment and it is anticipated these reforms 
would be implemented first. 

 Reforms that require further development– 
CAANZ has identified a preferred policy approach 
and is looking for an in principle agreement to 
undertake work and policy design on these 
reforms (including regulatory impact 
assessments). Fully developed proposals would 
then be put to ministers at a later date for 
decision. 

The proposed legislative reforms are: 

Consumer guarantees:  

Clarify the mandatory text requirements for warranties 
against defects by developing text specific to services 
and services bundled with goods. 

Product safety:  

Clarify and strengthen voluntary recall requirements by 
introducing a statutory definition of ‘voluntary recall’ 

and increasing penalties for failure or refusal to notify a 
voluntary recall, proportionate to other ACL penalties. 
Also strengthen ACCC powers to obtain information 
about product safety, by broadening the power to apply 
to any person (including a consumer) likely to have 
relevant information, rather than only the supplier. 

Unconscionable conduct:  

Extend the ACL (and ASIC Act) unconscionable 
conduct protections to publicly-listed companies. 

Unfair contract terms 

Enable regulators to use existing investigative powers 
to better assess whether or not a term may be unfair. 

Unsolicited consumer agreements: 

Ensure that the unsolicited selling provisions operate 
as intended by clarifying that the provisions can apply 
to public places as well as capture suppliers in their 
negotiations with consumers where the suppliers 
obtain  from a third party sometimes referred to as a 
‘lead generator’) a consumer’s contact details or 
permission to be contacted. 

Purchasing online: 

Enhance price transparency in online shopping by 
requiring that any additional fees or charges 
associated with pre-selected options are included in 
the headline price. 

Scope of the ACL: 

Amend the ASIC Act to clarify that all ACL- related 
consumer protections that already apply to financial 
services also apply to financial products. 

0ther amendments: 

Amend the definition of ‘unsolicited services’ in section 
2 of the ACL to allow the false billing provisions 
(sections 40 and 162) to apply to false bills for services 
not provided. 

Amend section 12DC of the ASIC Act to address 
terminology inconsistent with other consumer 
protection provisions in the ASIC Act and that may 
unintentionally narrow the scope of the provision. 

Amend section 76 of the ACL (or the regulations ) to 
clarify that disclosure requirements for unsolicited 
consumer agreements do not apply to certain exempt 
agreements. 

The ACL in practice: 

Ease evidentiary requirements for private litigants 
through an expanded ‘follow -on’ provision enabling 
them to rely on admitted facts from earlier 
proceedings. 

Penalties and remedies: 

Increase maximum financial penalties available under 
the ACL by aligning them with the penalty regime 
under the competition provisions of the Competition 
and Consumer Act 2010:  
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 for companies, the greater of: 

- the maximum penalty (of $10 million), or 

- three times the value of the benefit the company 
received from the act or omission, or 

- if the benefit cannot be determined, 10 per cent 
of annual turnover in the preceding 12 months. 

 for individuals, $500,000. 

 For community service orders: Allow third parties 
to give effect to a community service order where 
the trader in breach is not qualified or trusted to 
do so. 

The proposals that require further development and or 
regulatory impact assessment are: 

Scope of the ACL: 

Increase the $40,000 threshold in the definition of 
‘consumer’ to $100,000 so that the ACL applies to the 
sale of all goods and services valued up $100,000. 

Unfair contract terms: 

Apply unfair contract terms protections to contracts 
regulated by the Insurance Contracts Act 1984(Cth). 

Consumer guarantees: 

Specify that where a good fails to meet the consumer 
guarantees within a short specified period of time, a 
consumer is entitled to the remedies of a refund or 
replacement without needing to prove a ‘major failure’. 

Clarify that multiple non-major failures can amount to a 
major failure. 

Extended warranties: 

Enhance disclosure in relation to extended warranties 
by requiring: 

 agreements for extended warranties to be clear 
and in writing  

 additional information about what the ACL offers 
in comparison  

 a cooling-off period of ten working days (or an 
unlimited time if the supplier has not met their 
disclosure obligations) that must be disclosed 
orally and in writing. 

Clarify the scope of the exemption from the consumer 
guarantees for the transport or storage of goods where 
those goods are damaged or lost in transit. 

Product safety: 

Introduce a general safety provision that would require 
traders to ensure the safety of a product before it 
enters the market including: 

 a flexible and less prescriptive approach to 
compliance by reference to product safety 
standards (for example, a ‘ safe harbour’ defence 
to a breach of the general safety provision) 

 a penalty regime for breaches of the general 
safety provision, consistent with the ACL’s 
penalties regime. 

Purchasing online: 

Modernise the ‘sale by auction’ exemption from the 
consumer guarantees by ensuring the consumer 
guarantees apply to all online auctions. 

The full text of the report can be found at: 

http://consumerlaw.gov.au/review-of-the-australian-
consumer-law/final-report/ 

There is little doubt we will see further refinements to 
the proposed reforms before legislation is drafted 
however it is clear that 2018 will see a roll out of 
legislative change to enhance consumer protection in 
Australia  

David Newey 
dtn@gdlaw.com.au 
 

 

Insureds who enter into a contract of general insurance 
owe a duty of disclosure to the insurer which is codified 
by Section 21 of the Insurance Contracts Act 1984 
(Cth) (“ICA”). 

Relevantly, the section states: 

“21 The Insured’s Duty of Disclosure 

(1) Subject to this Act, an insured has a duty to 
disclose to the insurer, before the relevant 
contract of insurance is entered into, every 
matter that is known to the insured, being a 
matter that: 

(a) the insured knows to be a matter 
relevant to the decision of the insurer 
whether to accept the risk and, if so, on 
what terms; or 

(b) a reasonable person in the 
circumstances could be expected to 
know to be a matter so relevant.” 

In circumstances where an insured fails to disclose 
relevant information, the insurer may be entitled, under 
Section 28 of the ICA, to avoid the contract of 
insurance for fraudulent non-disclosure, or have its 
liability reduced to nil for innocent non-disclosure. 

Ordinarily, insurers issue “proposal” forms in which the 
insured is asked to provide answers to questions with 
the aim of extracting relevant information to enable the 
insurer to decide whether or not to accept the risk and 
enter into the insurance contract. 

Insurers usually implement manuals or guidelines 
which establish the criteria to be considered by the 

Brothel Owner Wins Appeal 
Against Insurer 

 

 

http://consumerlaw.gov.au/review-of-the-australian-consumer-law/final-report/
http://consumerlaw.gov.au/review-of-the-australian-consumer-law/final-report/
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underwriting officer when deciding whether or not to 
accept the risk. 

The guidelines may address what is often described to 
be the “moral risk” associated with a particular insured 
person or company, or the nature of the insured 
premises. 

In Stealth Enterprises Pty Limited t/as The 
Gentleman’s Club v Calliden Insurance Limited, 
Stealth owned and operated a brothel from premises in 
the ACT. 

Stealth had entered into a contract of insurance with 
Calliden providing cover against property damage, 
including by fire, which was subsequently renewed.  A 
fire occurred during the renewal period. 

Stealth submitted a claim for indemnity under the 
policy regarding the property damage.  The quantum of 
damage was agreed at $500,000. 

Calliden denied liability for the claim on the basis that 
Stealth had breached its duty of disclosure under 
Section 21 of the ICA in two respects. 

Firstly, Stealth’s sole director and his brother (also the 
manager of the brothel) were members of the 
Comancheros bikie gang although it was not 
suggested by Calliden that Stealth was owned or 
controlled by that organisation or that the premises 
were held or operated for the benefit of the 
Comancheros. 

Secondly, the brothel’s registration under the 
Prostitution Act 1992 (ACT) had lapsed with the result 
that it was not current when the policy was renewed. 

Stealth’s claim proceeded to hearing at the NSW 
Supreme Court before Her Honour Justice Schmidt, 
who entered judgment in favour of Calliden. 

Stealth appealed to the NSW Court of Appeal and by a 
unanimous judgment (Meagher & Ward JJA and 
Sackville AJA), the appeal was allowed and the 
judgment of the primary judge was set aside with the 
result that Stealth succeeded in its claim with judgment 
being entered in its favour for the agreed amount of 
$500,000. 

Meagher JA wrote the leading judgment in which 
His Honour identified the relevant inquiry to be as 
follows: 

 Whether Stealth knew, or a reasonable person in 
the circumstances could be expected to know, 
that the association between the brothel owner 
and manager and the Comancheros bikie gang 
was relevant to Calliden’s decision whether to 
accept the risk by renewing the policy, and if so, 
on what terms. 

 Whether, if that association had been disclosed to 
Calliden, it would not have renewed the 
insurance. 

 Whether, at the time of renewal, Stealth knew the 
registration of the brothel had lapsed or not been 
maintained. 

 Whether, if the fact of the lapse of registration had 
been disclosed to Calliden, it would not have 
renewed the policy or otherwise insured the 
premises against property damage at the time of 
the fire. 

The policy issued by Calliden was described as a 
“business pack, adult industry insurance policy”.  Prior 
to entering into the contract Calliden issued a proposal 
form which contained questions relating to whether or 
not insurance had previously been declined, claims 
history information and details regarding any criminal 
convictions and bankruptcy or insolvency. 

His Honour observed the proposal did not ask any 
specific questions regarding membership or 
association with bikie gangs. 

The proposal did however ask the following question: 

“Are the premises licensed and approved by Local 
Government and all the relevant regulatory bodies for 
the services (activities) which are conducted at the 
premises?” 

That question was answered in the affirmative and as 
a result no reasons were provided to the insurer for the 
premises not being licensed or approved at the time of 
renewal. 

The underwriting guidelines issued by Calliden specific 
to this class of insurance included insurance that was 
available to brothels. 

The guidelines also contained “referable risks” and 
“decline risks”. 

Justice Meagher observed in both of those sections of 
the underwriting guidelines, there was no specific 
information to confirm that insurance should not be 
issued in circumstances where the Stealth owner and 
manager were members of the Comancheros bikie 
gang. 

His Honour noted the guidelines referred to the “moral 
risk” of the proposing insured as being a relevant factor 
but they were silent on the issue of bikie gang 
membership. 

Meagher JA held: 

“In my view a reasonable person could not be 
expected to know that the fact of the brothers’ 
membership with the Comancheros was so relevant.  
It may be accepted that such a person could be 
expected to appreciate that the membership 
association carried with it the possibility of violence 
involving members of bikie gangs.  However that 
person is likely to have regarded that as a risk which 
arose by reason of the nature of the use of the 
premises and the character of the persons expected 
to be involved in that use.  It was the sort of 
association the insurer would expect and take into 
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account as part of the general risk of insuring a 
brothel; and there were no particular circumstances 
related to the association, such as the making of 
threats, that took it outside that general risk.” 

His Honour also noted that Calliden bore the legal 
onus to establish on the balance of probabilities that if 
the lapse of registration had been disclosed, Calliden 
would not have issued a policy to Stealth. 

Before the primary judge, Calliden accepted that in 
order to address the registration question, all Stealth 
had to do was pay a $160 fee and complete a form. 

Justice Meagher held that, under Section 28 of the 
ICA, Calliden needed to establish that Stealth would 
not have paid an additional $160 and lodged the 
annual notice in order to comply with the Act, or that it 
would not have remedied the situation had the lack of 
registration been brought to its attention before 
renewing the contract of insurance. 

Justice Ward and Acting Justice Sackville agreed with 
Justice Meagher’s reasons. 

Sackville AJA went further to highlight the importance 
of the underwriting guidelines when informing the 
Court’s inquiry into the alleged non-disclosures.  His 
Honour held: 

“There would be little difficulty in upholding the 
primary judge’s finding if [the underwriting officer’s] 
assessment of what she would have done was 
supported by Calliden’s underwriting guidelines or 
practices.  But as I have pointed out, Calliden 
adduced no documentary evidence indicating that it 
ever considered an association with a bikie gang or 
similar organisations a particular risk for the adult 
industry over and above the inherent risks for an 
insurer in issuing policies for businesses within that 
industry.  Nor was there any evidence that Calliden 
… had declined coverage because a proponent had 
or was suspected to have links with bikie gangs or 
the like, or even that Calliden had made enquiries 
about such links.  That was so notwithstanding its 
knowledge of the involvement of members of such 
gangs, and other persons of “ill repute”, in that 
industry.” 

This decision reinforces the importance of underwriting 
guidelines specifically raising issues of moral risk that 
are relevant to the insurer’s decision whether or not to 
provide cover for the risk proposed by the insured. 

In the present case, the insurer renewed the contract 
of insurance under a specific industry package 
targeted at the adult industry and, without specific 
matters being raised in the underwriting guidelines 
addressing association with bikie gangs, it was 
impossible for the insurer to establish a legitimate 
basis to decline indemnity under the policy. 

Darren King 
dwk@gdlaw.com.au 

 

Mr Liam McGarrigle, a 21-year old man who has 
autism spectrum disorder and an intellectual disability 
is a participant in the National Disability Insurance 
Scheme (NDIS), and was receiving funding provided 
by the National Disability Insurance Agency (the 
Agency) to cover his transport expenses for his travel 
to work and his travel to a group program. Liam was 
provided with funding and support for a disability group 
program at Encompass Community Services for three 
days each week, and supported employment at a 
disability enterprise, Karingal Kommercial, for the other 
two weekdays. 

Under his NDIS plan, the Agency provided a sum of 
$11,850 for transport, representing approximately 75 
per cent of the annual cost of $15,850 that Liam was 
required to pay for taxis and transport. The plan called 
on Liam’s parents to make up some of the 
transportation costs. The Agency took into account the 
financial viability of the NDIS scheme as well as 
support that could be provided by others when 
determining partial funding should be provided. 

The NDIS scheme is not means tested – whether as to 
the person concerned, their family or community. 

Liam applied to the Administrative Appeals Tribunal 
challenging the decision of the Agency to provide 
partial funding. The Tribunal following its merit review 
of the decision supported the finding of the Agency 
however Liam and his parents were not content to 
leave the matter at that and sought to have the 
Tribunal’s decision overturned on the basis that on its 
proper construction, the National Disability Insurance 
Scheme Act requires “reasonable and necessary 
supports”, once identified, to be fully funded by the 
Agency. Accordingly, Mr McGarrigle sought an order 
increasing the amount specified in Mr McGarrigle’s 
NDIS plan for transport to $15,850, the full amount he 
required each year or alternatively that the Tribunal 
reconsider the matter. 

Justice Mortimer in McGarrigle v National Disability 
Insurance Agency [2017] FCA 308 was called on to 
examine the tribunals determination and consider the 
nature of the NDIS scheme, the review mechanisms 
available and the operation of the legislation.  

s 33(2) of the Act, provides that a NDIS participant 
plan must include and specify the “general supports (if 
any)” that will be provided to a participant; and the 
“reasonable and necessary supports (if any)” that will 
be funded under the NDIS. 

Mortimer J noted:  

“ Section 33 (of the Act) sets out two components 
which are necessary for a participant’s plan, bearing 

 

How Far Will the NDIS Go for a 
Participant 



 

GDGHDDDD6 

  

GD NEWS / MAY 2017  

in mind the plan is the foundational document for a 
person’s access to services under the NDIS. The first 
aspect is the person’s goals and aspirations. The 
second, not divorced from the first, are the 
“participant supports” to be funded or provided. The 
language of “funded or provided” harks back, as I 
have noted, to the distinctions in ss 13 and 14 
between supports provided by the Agency and 
supports funded by the Agency but provided by 
others. The scheme intends that the supports 
provided or funded will assist the participant to 
achieve her or his goals and aspirations: the two 
mandatory aspects of the plan set out in s 33 are 
intended to work together. “ 

Mortimer J also concluded that “once a decision is 
made that the support, as identified and described, is 
reasonable and necessary, then subject to the other 
requirements in s 33(5) and s 34, the scheme requires 
and contemplates that support “will” be funded.  

Section 33(4) and (5) of the Act provide: 

“(4) The CEO must endeavour to decide whether or 
not to approve the statement of participant 
supports as soon as reasonably practicable, 
including what is reasonably practicable having 
regard to section 36 (information and reports). 

(5) In deciding whether or not to approve a 
statement of participant supports under 
subsection (2), the CEO must: 

(a) have regard to the participant’s statement 
of goals and aspirations; and 

(b) have regard to relevant assessments 
conducted in relation to the participant; and 

(c) be satisfied as mentioned in section 34 in 
relation to the reasonable and necessary 
supports that will be funded and the general 
supports that will be provided; and 

(d) apply the National Disability Insurance 
Scheme rules (if any) made for the 
purposes of section 35; and 

(e) have regard to the principle that a 
participant should manage his or her plan to 
the extent that he or she wishes to do so; 
and 

(f) have regard to the operation and 
effectiveness of any previous plans of the 
participant. 

Section 34 provides: 

(1) For the purposes of specifying, in a statement of 
participant supports, the general supports that 
will be provided, and the reasonable and 
necessary supports that will be funded, the CEO 
must be satisfied of all of the following in relation 
to the funding or provision of each such support: 
(a)   the support will assist the participant to 

pursue the goals, objectives and aspirations 
included in the participant’s statement of 
goals and aspirations; 

(b)   the support will assist the participant to 
undertake activities, so as to facilitate the 
participant’s social and economic 
participation; 

(c)   the support represents value for money in 
that the costs of the support are 
reasonable, relative to both the benefits 
achieved and the cost of alternative 
support; 

(d)   the support will be, or is likely to be, 
effective and beneficial for the participant, 
having regard to current good practice; 

(e)   the funding or provision of the support takes 
account of what it is reasonable to expect 
families, carers, informal networks and the 
community to provide; 

(f)   the support is most appropriately funded or 
provided through the National Disability 
Insurance Scheme, and is not more 
appropriately funded or provided through 
other general systems of service delivery or 
support services offered by a person, 
agency or body, or systems of service 
delivery or support services offered: 
(i)    as part of a universal service 

obligation; or 
(ii)    in accordance with reasonable 

adjustments required under a law 
dealing with discrimination on the basis 
of disability. 

Mortimer J observed “the factor set out in s 34(1)(e) 
(“funding or provision of the support takes account of 
what it is reasonable to expect families, carers, 
informal networks and the community to provide”) goes 
to both whether a support is “reasonable” (in the sense 
of it being subject to provision or funding by the 
Agency) as well as whether it is “necessary” (in the 
sense of whether it is a support that cannot be 
provided by others).” 

Mortimer J concluded: 

“the text and context of s 33(5)(c), read with s 34(1) 
indicates that the CEO (or the delegate or Tribunal) 
must either be satisfied that a support has the 
character of being a reasonable and necessary 
support, or that it does not. Once a support is 
identified and described (to take an example away 
from this case, speech therapy lessons three times a 
week), then the question for the CEO (or the 
delegate or Tribunal) is whether she or he is satisfied 
that support, as identified, is reasonable and 
necessary for that particular participant. It may be 
open to the CEO to be satisfied that a differently 
identified support is reasonable and necessary: in 
this example, speech therapy lessons once a week. 
That determination can only be made on the basis of 
probative evidence.  

The scheme contemplates full funding of reasonable 
and necessary supports. 
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 Once a decision is made that the support, as 
identified and described, is reasonable and 
necessary, then subject to the other requirements in 
s 33(5) and s 34, the scheme requires and 
contemplates that support “will” be funded. In my 
opinion, that can only mean wholly or fully funded.” 

Mortimer J determined that the Tribunal had erred in its 
considerations and noted: 

“The Tribunal incorrectly construed both what its task 
was in forming a state of satisfaction about whether 
the supports proposed were “reasonable and 
necessary supports”, and more particularly relied on 
s 34(1)(e) in a way which gave that provision an 
effect inconsistent with its proper function in the 
legislative scheme. Section 34(1)(e) does not 
authorise the CEO (or the delegate or Tribunal) to be 
satisfied that a support which has otherwise been 
concluded to be “reasonable and necessary” should 
be only partially funded because others can make up 
the funding difference. Rather, the function of s 
34(1)(e), as with the remainder of s 34(1) is to assist 
the CEO (or the delegate or Tribunal) in forming a 
state of satisfaction about whether a support is 
reasonable and necessary. Once that satisfaction is 
formed, one way or the other, on the basis of 
probative evidence and material, the support must be 
fully funded. That is what the words “will be funded” 
in s 33(2)(b) should be taken to require.” 

The matter has been referred back to the Tribunal to 
make a decision adopting the analysis of the scheme 
that Mortimer J determined appropriate however the 
Tribunal will not need to make that determination yet 
as the Agency has now appealed to the Full Federal 
Court noting: 

“This is effectively a test case with implications for the 
long-term financial sustainability of the National 
Disability Insurance Scheme (NDIS), the NDIA has 
decided to appeal the Federal Court decision to the 
Full Court and has lodged an appeal”. 

The NDIS has agreed to fund Liam’s legal costs in this 
drawn out battle but his transport costs are another 
matter and Liam and his family will need to wait for the 
next round of arguments before the Full Federal Court 
to see if his reasonable and necessary support will be 
met by the NDIS in full. 

David Newey 
dtn@gdlaw.com.au 
 

 

In New South Wales claims for personal injury are not 
subject to the proportionate liability regime contained 
within the Civil Liability Act 2002. 

Section 34(1)(a) of the Civil Liability Act 2002 defines 
an “apportionable claim” as “A claim for economic loss 
or damage to property in an action for damages 
(whether in contract, tort or otherwise) arising from a 
failure to take reasonable care, but not including any 
claim arising out of personal injury”. 

The exclusion of personal injury claims protects an 
injured person where one or more of the defendants to 
proceedings do not have the capacity to meet a 
judgment.  The injured person has the option of 
enforcing the entirety of the judgment against the other 
defendant/s and is therefore not penalised if one of the 
defendants does not have assets and/or insurance that 
responds to the claim. 

But what about claims pursuant to the Compensation 
to Relatives Act 1897 where damages are awarded to 
dependants of a deceased for loss of financial 
dependency and domestic services?  Are such claims 
apportionable claims?  

This issue was recently considered by the NSW Court 
of Appeal in Shinwari v Anjoul BHT Therese Anjoul. 

Tobei Anjoul was the daughter of the late Grace Yates, 
who passed away on 30 November 2010.  Anjoul 
commenced proceedings by her tutor, Therese Anjoul 
against Dr Shinwari alleging her mother had died as a 
consequence of Dr Shinwari’s failing to exercise 
reasonable care and skill in the provision of advice and 
treatment of her mother’s opiate addiction.  
Dr Shinwari was employed by the Psych N Soul Clinic 
which offered “rapid opiate detoxification” services to 
treat opiate addiction.  On 29 September 2010 the 
deceased underwent such detoxification and suffered 
a cardiac arrest.  The late Grace Yates was 
subsequently admitted to Royal Prince Alfred Hospital 
and placed on life support however passed away on 
30 November 2010.   

The clinic in question was owned by R & D Counselling 
and Group Therapy Pty Limited and Dr Colquhoun was 
a director of the company and also managed the clinic.  
Neither R & D or Dr Colquhoun were defendants to the 
proceedings. 

Dr Shinwari however argued that the claim pursuant to 
Compensation to Relatives Act 1897 fell within the 
definition of an “apportionable claim” as it was a claim 
for economic loss rather than a claim “arising out of 
personal injury”.   

Dr Shinwari contended in the defence filed in the 
proceedings that if he was liable to Anjoul then R & D 
and Dr Colquhoun were concurrent wrongdoers and 
therefore any liability should be apportioned between 
them pursuant to Part 4 of the Civil Liability Act 2002. 

The matter proceeded to determination of this issue 
before his Honour Justice Hulme in the Supreme 
Court.  His Honour determined that Part 4 of the Civil 
Liability Act 2002 did not apply to the claim and struck 

Is a Claim for Loss of 
Dependency an Apportionable 
Claim? 
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out the paragraphs of Dr Shinwari’s defence that 
pleaded that the claim was apportionable claim. 

Dr Shinwari sought leave to appeal his Honour’s 
decision.   

It was necessary to seek leave to appeal as the 
decision was an interlocutory decision. 

The Court of Appeal granted leave to appeal however 
dismissed the appeal. 

Dr Shinwari argued on appeal that a claim under the 
Compensation to Relatives Act 1897 was not a claim 
“arising out of personal injury”.  It was argued the claim 
arose out of Anjoul’s mother’s death, not her personal 
injury, and was therefore excluded from the exception 
in section 34. 

The Court of Appeal disagreed.  In their judgment the 
Court of Appeal considered the background to the 
introduction of the Civil Liability Act 2002, including the 
“Ipp Report”, of which many of the recommendations 
were taken up by various State parliaments in enacting 
personal injury legislation. That report recommended 
that claims for personal injury and death not be 
apportionable claims. 

Justice McColl, who delivered the leading judgment, 
stated: 

“However, the word “any”, in my view, indicates that 
there is no limit to the nature of the excluded “claim”, 
as long as it is one “arising out of personal injury”, 
which, for the reasons I have given, a Relatives Act 
claim clearly is.  By way of reminder, determining the 
Relatives Act claim will require determining whether 
the deceased would have been able to maintain an 
action and recover damages in respect of the 
wrongful act, etc which led to her death.  Nor does 
the exclusionary phrase require that the excluded 
claim be brought only by the person who has 
suffered the personal injury. 

Such construction is consistent with the context in 
which Section 34(1)(a) appears.  As I have said while 
the damages awarded in a Relatives Act claim are 
“personal injury damages” for the purposes of Part 2 
of the Liability Act, it would be incongruous to hold 
that a claim for such damages did not, at least, arise 
“out of” personal injury.  Indeed, it would create a 
discordance in the Liability Act, the logic for which is 
not readily apparent. 

Further, accepting that historical considerations 
cannot displace the text, the Ipp Report expressly 
recommended that the doctrine of solidary liability 
should be retained in relation to claims for negligently 
caused personal injury and death.  That was relevant 
extrinsic material to which the primary judge was 
entitled, but not obliged, to have regard to determine 
the meaning of the provision.” 

The Court of Appeal therefore determined that a claim 
pursuant to the Compensation to Relatives Act 1897 is 
not an apportionable claim.   

That does not mean that R & D and Dr Colquhoun’s 
liability cannot be taken into account.  However, Dr 
Shinwari will now have to issue cross claims joining 
those parties to the proceedings if he wishes their 
liability to be considered by the Court, a far more costly 
and risky exercise for Dr Shinwari. 

Amanda Bond 
asb@gdlaw.com.au 

CONSTRUCTION ROUNDUP 

 

 

When a consultant is given the task of managing a 
construction project there is often a tension between 
his duty to ensure the project progresses with alacrity 
and his obligation to comply with the instructions of 
those that engage the consultant.  This issue arose in 
the recent case of El-Bayeh v Bayeh t/as JARS 
Engineering & Contracting Services [2017] 
NSWSC 322. 

The plaintiff, Mr Yousseff El-Bayeh, had engaged the 
defendant, Mr Samir Bayeh (who was Mr El-Bayeh’s 
cousin) to supervise and manage the construction of a 
warehouse on his property, with the intention of leasing 
it out.  Samir’s contract noted that it was anticipated 
that the construction period would be eight to ten 
months following the completion of the design.   

Work commenced in May 2007.  At that time the 
decision was made to raise the level of the proposed 
warehouse by 500mm.  This change in design required 
a formal application to be made to the Local Council 
under section 96 of the Environmental Planning and 
Assessment Act 1979 (NSW) for approval of the 
modified design.  However, such an application was 
not made at that time and the construction work 
progressed.  The section 96 application was finally 
submitted in April 2008 following completion of the 
work. 

While that application was in the process of being 
considered by the Council, the project certifier visited 
the site to determine (in the usual way) whether the 
construction had been carried out in accordance with 
the plans that had been originally approved by the 
Council.  Noting that the works were not in accordance 
with those plans, he served a formal notice on 
Yousseff that all work needed to cease unless it was in 
accordance with the formal development consent. 

 
A Consultant’s Liability for 
Following Instructions 
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The Council gave its consent to the amended plans on 
11 September 2008.  Meanwhile, Yousseff had applied 
for a building certificate to be issued under the Act.  
The Council refused to issue that building certificate 
until certain requirements had been satisfied.  
Following some negotiation between Yousseff’s son, 
Andrew, and the Council, those requirements were 
satisfied and Council issued a building certificate in 
2009.   

The property was finally leased to a third party from 
1 May 2010 for a three year term at an annual rent of 
$357,120.  It was unclear what steps Yousseff or his 
agents had taken during the seven month period from 
September 2009 when the building certificate had 
been issued and May 2010 when the property was 
leased. 

Meanwhile, by February 2009 Yousseff and Samir had 
fallen out, with Yousseff asserting that Samir’s “poor 
workmanship, mismanagement and negligence” in not 
submitting the section 96 application at the earliest 
opportunity had resulted in the warehouse not being 
available for lease following completion of the work in 
April 2008.   

Yousseff commenced proceedings against Samir in 
relation to the alleged breach of his contractual and 
concomitant duties on the basis that the warehouse 
had not been available for lease until 2009 – much 
later than had been anticipated.  The Court focused on 
whether Samir was negligent in delaying the 
preparation of the application for the modified 
development consent, or had simply been following 
Yousseff’s instructions. 

Samir gave evidence that he was instructed by 
Yousseff to hold off on making the application to 
Council until the completion of the construction work so 
that all changes to the design could be included in one 
application.  Yousseff however denied he gave any 
such instruction. 

In order to determine this matter Justice Stevenson 
examined the credibility of each of the witnesses.  His 
Honour noted that Yousseff professed to have limited 
memory of the events which had taken place almost a 
decade earlier and he had stated that he was not 
particularly involved in the project.  However, he had 
readily contradicted those statements under cross 
examination in the witness box.  The judge therefore 
concluded that Yousseff’s evidence was disingenuous.   

By comparison the judge found Samir to be a “calm, 
collected and credible” witness.  Accordingly, the judge 
preferred the evidence of Samir and held that Samir 
was simply acting on the explicit instructions of 
Yousseff to delay the submission of the modified 
development application and any delay in the leasing 
of the warehouse as a consequence of the delay in 
that application was not the responsibility of Samir.   

As an interesting side issue, Yousseff had attempted to 
adduce evidence from an expert market valuer on the 

rental that he could have obtained if the property had 
been available for lease in the period from 2008 to 
2010. 

The judge examined this expert’s report and noted that 
while the expert had stated that he had taken into 
account a variety of properties that would have been 
available to prospective tenants during the relevant 
period, he had provided no explanation as to why 
those properties were comparable to Yousseff’s 
warehouse.  Furthermore, he did not explain how he 
had calculated the likely annual rent that a lessee 
would have paid to lease the warehouse during that 
period had it been available for occupation.   

Justice Stevenson quoted Justice Gleeson’s statement 
in Troulis v Van Voukakis [998] NSWCA 237 at [239] 
that: 

“Justice does not dictate that, in such a case, a figure 
should be plucked out of the air” 

Accordingly, Justice Stevenson disallowed the expert 
report. 

While this case reminds us that a consultant following 
the instructions of a principal is not necessarily liable 
for the consequences of those instructions, it also 
provides a useful illustration of the way that the Court 
examines the evidence presented to it, both in 
assessing the credibility of the various witnesses and 
also in determining whether an expert’s opinion should 
be allowed or given any weight. 

Linda Holland 
lmh@gdlaw.com.au 

 

The existence of a duty of care depends on the form of 
harm suffered and establishing that a duty of care 
exists depends on identifying the duty as falling within 
an established category or duties or otherwise 
formulating a novel duty of care.  

The proper approach to determining whether a duty of 
care exists is to undertake a close analysis of the facts 
bearing on the relationship between the plaintiff and 
those that are claimed to cause the loss or damage 
and the appropriateness of imputing a legal duty to 
take reasonable care to avoid harm or injury. 

Relevant factors include 

 the foreseeability of harm; 
 the nature of the harm alleged; 
 the degree and nature of control able to be 

exercised by the defendant to avoid harm; 
 the degree of vulnerability of the plaintiff to harm 

from the defendant’s conduct, including the 

Does a Builder Owe a Duty of 
Care to a Lessee for Pure 
Economic Loss 
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capacity and reasonable expectation of a plaintiff 
to take steps to protect itself; 

 the degree of reliance by the plaintiff upon the 
defendant; 

 any assumption of responsibility by the defendant; 
 the proximity or nearness in a physical, temporal 

or relational sense of the plaintiff to the defendant; 
 the existence or otherwise of a category of 

relationship between the defendant and the 
plaintiff or a person closely connected with the 
plaintiff; 

 the nature of the activity undertaken by the 
defendant; 

 the nature or the degree of the hazard or danger 
liable to be caused by the defendant’s conduct or 
the activity or substance controlled by the 
defendant; 

 knowledge (either actual or constructive) by the 
defendant that the conduct will cause harm to the 
plaintiff; 

 any potential indeterminacy of liability; 
 the nature and consequences of any action that 

can be taken to avoid the harm to the plaintiff; 
 the extent of imposition on the autonomy or 

freedom of individuals, including the right to 
pursue one’s own interests; 

 the existence of conflicting duties arising from 
other principles of law or statute; 

 consistency with the terms, scope and purpose of 
any statute relevant to the existence of a duty; 
and 

 the desirability of, and in some circumstances, 
need for conformance and coherence in the 
structure and fabric of the common law. 

It is said that claims for pure economic loss give rise to 
difficult questions about the imposition of a duty of care 
to prevent economic loss particularly where a plaintiff 
has the capacity to protect itself from harm through 
contractual rights. 

However plaintiffs can rely on either vulnerability or the 
assumption of responsibility and known reliance to 
establish a duty of care to prevent pure economic loss. 

If a plaintiff is unable to protect itself from the 
defendant's want of reasonable care, either entirely or 
in part its vulnerability will give rise to a duty of care. 

The Courts are regularly called on to consider the 
nature of the relationship between a builder and those 
that may be ultimately effected by the actions of a 
builder, including lessees of buildings, second and 
subsequent purchasers of properties and Owners 
Corporations created following subdivision of land  
after a building is completed by a builder for a 
developer. 

The High Court examined a claim for pure economic 
loss by an Owners Corporation arising from defects in 
a building in Brookfield Multiplex Limited v The Owners 
Corporation Strata Plan 61288 concluding no duty was 
owed by the builder to the Owners Corporation. 

These challenges which confront plaintiffs in claims for 
pure economic loss can lead to challenges in Court 
proceedings to the way a claim is framed and 
applications are often pursued where a party seeks to 
prevent a claim being pleaded as it is argued that a 
claim is “so obviously untenable or groundless that 
there is ‘a high degree of certainty’ that they will fail if 
allowed to go to trial; and whether this is one of the 
‘clearest of cases’ in which the court may accordingly 
intervene to prevent the claims being litigated.” 

 The recent interlocutory application in the Supreme 
Court in The Trust Company Limited v VISA Global 
Logistics [2017] NSWSC 197 examined this type of 
application where a lessee of a building sought to bring 
a claim against a builder alleging negligence 
consequent to defective works.  

The Trust Company was the owner of industrial 
premises which it agreed to lease to VISA.  As part of 
the agreement for lease The Trust Company agreed to 
carry out building works to make the premises suitable 
for VISA’s purposes. 

The works were undertaken by a company related to 
The Trust Company named DZCG Pty Limited and 
included construction of an asphalt hardstand area on 
the premises.   

VISA claimed the asphalt surface was defective and 
The Trust Company had breached obligations under 
the agreement for lease.  The Trust Company claimed 
that the agreement for lease created an obligation that 
the works would be completed with approvals as 
required and “in a proper workmanlike manner”. 

Sometime after proceedings had been commenced 
The Trust Company sought to amend their Defence to 
plead the builder owed a duty of care to prevent the 
harm suffered by the lessee (pure economic loss) and 
was a concurrent wrongdoer in accordance with 
Section 34(1)(a) of the Civil Liability Act 2002.   

To determine whether The Trust Company should 
have leave to amend their Defence the Court was 
called on to consider whether DZCG owed VISA as the 
lessee of the property a duty of care.   

The lessee sought to resist that claim being pleaded 
and the Court was required to consider whether the 
duty of care argument was “so obviously unintelligible 
or groundless that there is a high degree of certainty 
that it will fail if it is allowed to go to trial”. 

The Trust Company made a variety of submissions as 
to why VISA was vulnerable to DZCG including: 

 DZCG knew or should have known works were to 
allow VISA to occupy and use the property; 

 VISA had input and gave direction into the 
construction of the hardstand area which was the 
section of works which ultimately failed; 

 VISA knew The Trust Company did not have skills 
to complete the work and was reliant on the 
builder; 
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 VISA did not have an opportunity to contract with 
DZCG due to the structure of the transaction 
between the parties; 

 VISA was vulnerable to any loss which may be 
caused by the defective building work. 

VISA essentially argued that the claim could not 
succeed as a party, particularly an apparently 
sophisticated commercial party that negotiates the 
terms on which it is prepared to accept risk of 
economic loss in a lease is not vulnerable.  The lessee 
had the capacity to allocate risk under the lease. It was 
argued the incoming lessee of premises then under 
construction by the builder, was in a materially 
indistinguishable position vis-à-vis the builder to that of 
the purchasers of the units in the Brookfield Multiplex 
case (represented in that litigation by the Owners 
Corporation). 

Whilst Stevenson J accepted that argument had force 
he was not inclined to prevent the claim being made 
preferring to leave the validity of such a claim to the 
trial judge. Stevenson J declined to prevent The Trust 
Company from making that claim (although parts of the 
claim were rejected as untenable based on the form of 
the pleadings). 

This case serves as a reminder of the challenges that 
confront those that seek to argue that a builder owes a 
duty of care to prevent pure economic loss consequent 
to defects in building works. However claims against 
builders are not so untenable that they will be struck 
out before proceeding to trial. There is an arguable 
case against a builder if vulnerability is established and 
that will be a question of fact. However sophisticated 
parties who can protect themselves under contracts 
with parties other than a builder will face a significant 
hurdle on the road to establishing they were vulnerable 
to the actions of a builder and that a duty of care 
should be imposed on the builder to protect against 
pure economic loss of those that may own or use a 
building. 

David Newey 
dtn@gdlaw.com.au 
 

Victoria Upton  
vmu@gdlaw.com.au 
 

EMPLOYMENT ROUNDUP 

 

 

It is a fundamental principle of employment law that an 
employee needs to be able to perform the inherent 
requirements of his or her role. If the employee cannot, 
the employment relationship can be brought to an end. 

It is also a principle of employment law that an 
employer is obliged – in most circumstances - to make 
reasonable adjustments in the workplace to 
accommodate an injury or disability of an employee. 

Assessing the interplay of these two principles in a 
particular situation in the workplace can be difficult – 
as the recent case Naeem v Boroondara City Council 
[2017] FWC 2142 in the Fair Work Commission shows. 

The applicant was employed by as a full time Asset 
Field Rater from April 2011 until his dismissal in 
December 2016. He was paid four weeks’ pay in lieu of 
notice and an additional two weeks’ pay upon 
termination.  

Because it was a large national system employer and 
the termination was not a genuine redundancy, the 
applicant was protected from unfair dismissal.  

The central issue was whether or not there was a valid 
reason for his dismissal.  

The applicant was absent from the workplace due to 
illness from 2 September 2016 until his termination. He 
exhausted his personal leave entitlements, and made 
a Workcover claim in respect to his illness which had 
not been accepted.  

The employer asserted that he was dismissed because 
his absence from the workplace was no longer 
temporary and he was unable to perform the inherent 
requirements of his position. The applicant alleged that 
he would have been able to return to work if 
reasonable adjustments were made by the employer, 
and it should have made these adjustments and that it 
was unfair to dismiss him in these circumstances.  

The applicant’s illness stemmed from friction in the 
workplace with his supervisor. 

The parties had trying to reach an agreement about an 
acceptable Return to Work plan for some time. They 
were unable to agree, however, on whether it was 
necessary that the applicant be removed from the 
control of his supervisor permanently or for a limited 
period of time. 

The evidence accepted by the FWC was that there 
was a reasonable proposal from the applicant’s 
treating psychologist, involving changes to how the 
applicant was supervised, which the employer had not 
pursued. 

Because it had not fully explored the proposal put by 
the psychologist, the Commission determined that:  

“… it was not reasonable for Council to conclude that 
reasonable adjustments were not available which 
could have enabled Mr Naeem to return to work at 
the Council without responding to the proposal made 
by Dr C-Ong.”  

This finding that Council had acted prematurely and 
unreasonably also impacted on the determination of 
whether the applicant was unable to perform the 

 
Inherent Requirements v 
Reasonable Adjustments  
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inherent requirements of his role. The Commission 
found that: 

“…it was premature to reach a conclusion that Mr 
Naeem was unable to perform the inherent 
requirements of his job.” 

In the Commission’s view, Council’s conclusion that 
the applicant and his doctors were saying that unless 
there was a long term separation of the applicant and 
his supervisor he was not able to return to work was 
wrong. The Commission felt that the advice of the 
psychologist was that such a conclusion could not be 
reached until after a case conference was carried out 
in due course to try to define the issues further and 
work out a long term sustainable solution. 

Accordingly, the FWC was satisfied that because it 
was premature to reach a conclusion that the applicant 
was unable to perform the inherent requirements of his 
job there was no valid reason for the dismissal, and the 
dismissal was therefore harsh and unjust. 

The Commission did not consider that reinstatement 
was an appropriate remedy, but awarded the applicant 
a further 6 week’s wages as compensation for the 
unfair dismissal. 

So, the employer was found liable essentially because 
it did not pursue what was considered to be a 
reasonable proposal from an injured worker’s medical 
treatment provider.  

What is reasonable in any given situation will vary, but 
given the importance of a decision to dismiss, and 
given the risk in time and expense if the decision is 
wrong, employers should err on the side of caution. 

David Collinge 
dec@gdlaw.com.au 

WORKERS COMPENSATION ROUNDUP 

 

 

It is common for Scheme Agents to attempt to rely on 
the failure by a worker to bring a claim for 
compensation promptly in an attempt to defeat a claim.   

Section 261 of the Workplace Injury Management and 
Workers Compensation Act 1998 (“WIM Act”) sets out 
the timeframes for bringing claims.  Specifically, 
compensation cannot be recovered unless a claim for 
compensation has been made within six months after 
the injury or accident. 

Nevertheless, the section also specifies that the failure 
to make a claim within the six month period required is 
not a bar to the recovery of compensation if it is found 
the failure was occasioned by “ignorance, mistake, 

absence from the State or other reasonable cause” 
and the claim is made within three years after the 
injury or accident.  Even if the claim is not made within 
that three year period, the claim can still be made 
when the injury has resulted in the “death or serious 
and permanent disablement of the worker”. 

Furthermore if an injured worker first becomes aware 
they received an injury after the injury is received, the 
injury is, for the purposes of section 261 “taken to have 
been received when the worker first became so 
aware”. 

Determining when a worker is actually “aware” they 
have received a compensable injury, particularly in 
hearing loss cases, is often problematic.  A worker 
may not become aware of diminished hearing for many 
years.  Fortunately for an injured worker the time limits 
for making the claim do not commence until the worker 
becomes aware they have received the injury.   

Generally the concept of awareness requires two 
things, firstly that the worker was aware they had 
hearing loss and secondly that the worker is aware the 
hearing loss had been contributed to by their 
employment.  The state of knowledge required is 
actual knowledge and not constructive knowledge.   

These concepts were examined by the President of the 
Workers Compensation Commission, President 
Judge Keating, in Qantas Airways Pty Limited v 
Gittoes (2017) NSWWCCPD 8.   

Mr Gittoes was employed by Qantas as a flight 
attendant from 1974 until October 2006.  Mr Gittoes 
first sought treatment for hearing loss in October 2014.  
On 15 December 2015 Mr Gittoes made a claim for 
compensation for industrial deafness and relied upon a 
report from an ear, nose and throat specialist dated 4 
December 2015. 

The Scheme Agent sought to resist the claim on the 
basis it had been commenced beyond the time limit 
stipulated in Section 261 (greater than six months after 
the worker first became aware of the injury).  At the 
arbitration Mr Gittoes conceded in cross examination 
he had been aware from at least October 2014 he had 
a hearing problem and the problem was occasioned or 
caused by work with Qantas.   

At first instance the arbitrator found although 
Mr Gittoes had first become aware of the cause of his 
hearing loss in October 2014, the claim had been 
made within the extended timeframe due to ignorance 
or other reasonable cause.  The ignorance or other 
reasonable cause was that Mr Gittoes was not advised 
of his legal rights to claim compensation until 
October 2015 and had not received the written medical 
opinion supporting his case against Qantas until 
4 December 2015.  After receipt of that report the claim 
was promptly made. 

The Scheme Agent appealed and on appeal 
President Keating confirmed the test with regards to 

I Can’t Hear You… – Time limits in 
Industrial Deafness Claims 
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awareness of industrial deafness is based on the 
individual worker’s knowledge and not the knowledge 
of some hypothetical reasonable person.  In other 
words, it is a subjective test.  The worker must be 
actually aware and not constructively aware. 

When determining when a worker became aware they 
had received an injury it is necessary to have regard to 
the worker’s state of knowledge at the relevant time.  A 
worker cannot be said to be aware they have received 
a work injury if they are unaware as to the nature of the 
condition or are unaware it had been caused by work.  
Due to the very nature of industrial deafness and the 
lack of general knowledge in the community of its 
cause, awareness that a worker has received an injury 
usually requires specialised knowledge that would 
normally come from an appropriate expert in the field. 

President Keating commented the awareness is 
twofold.  Firstly, the worker will need to be aware they 
had a hearing loss and secondly, the worker must be 
aware the hearing loss has been contributed to by 
employment.  It was commented that many things 
unrelated to employment can cause hearing loss and it 
is not sufficient that the worker is merely aware of their 
gradual loss of hearing. 

The Scheme Agent also submitted that as the worker 
had not sought prior approval for the provision of 
hearing aids, the payment of the hearing aids should 
not be awarded on the basis of Section 60(2A) of the 
Workers Compensation Act 1987.  As we have 
discussed in a number of recent newsletter articles, 
although Section 60(2A) purports to limit an employer’s 
liability in circumstances where treatment is 
undertaken without prior approval, the provisions are 
largely a toothless tiger.  The President commented 
where a worker would otherwise be entitled to recover 
the cost of their treatment and they had been deprived 
of that entitlement by Section 60(2A), the Workers 
Compensation Commission had jurisdiction to make 
orders in respect of any such disputed entitlements, 
regardless of whether the treatment was rendered 
before or after the insurer disputed the claim. 

The decision is again a reminder that the workers 
compensation legislation is beneficial and despite 
provisions within the legislation in relation to time limits 
and the lack of prior approval for medical treatment, 
there are sufficient exceptions to these provisions such 
that the circumstances in which a worker will fail in 
their claim for compensation remains limited. 

Stephen Hodges 
sbh@gdlaw.com.au 
 

 

Workers seeking determination of disputes as to 
whether they exceed the 15% threshold to obtain an 

award of work injury damages must apply for referral to 
an Approved Medical Specialist (“AMS”) pursuant to 
Section 321 of the Workplace Injury Management Act 
1998 (“WIM Act”). 

In circumstances where there is an issue regarding 
liability for injury to a body part sought to be referred 
for assessment, representatives of the Registrar in the 
Workers Compensation Commission have taken the 
view that the Commission’s jurisdiction to hear or 
determine matters for the purposes of a work injury 
damages claim is restricted by Section 105(2) of the 
WIM Act and defer the issue as to what constitutes 
injury for the purpose of a work injury damages claim, 
to the District Court. 

In practice that has meant that even where injury to a 
body part has been in issue, an injured worker has 
been referred to an AMS for assessment of whole 
person impairment, rather than to arbitration for the 
issue of injury to be determined. 

The recent decision of His Honour Justice Bellew in 
the Supreme Court in Favetti Bricklaying Pty Limited v 
Benedek & Anor (2017) NSWSC 417, has clarified that 
the Workers Compensation Commission has 
jurisdiction to determine disputes regarding injury in 
relation to such claims before referral to an AMS. 

Benedek sustained injury to his lumbar spine during 
his employment as a bricklayer in 2005.  In November 
2008 by way of Complying Agreement Benedek and 
his employer’s Scheme Agent noted Benedek had 
suffered 14% whole person impairment as a 
consequence of his injuries to the low lumbar region. 

In April 2015 Benedek’s solicitor served a further IME 
report indicating he suffered injury to the lumbar and 
lower thoracic spine and sought compensation for an 
additional 7% whole person impairment, as well as a 
concession his level of whole person impairment 
exceeded 15%. 

The Scheme Agent responded with a Section 74 
Notice denying liability for the claim on the basis the 
injury to the thoracic spine was not related to 
employment as required by Section 9A and further, 
Benedek had not sustained any permanent impairment 
over and above that for which he had already been 
compensated. 

Benedek then served an Application for Assessment 
by an Approved Medical Specialist.  The Scheme 
Agent sought to have the matter referred for a 
teleconference on the basis liability for the worker’s 
alleged thoracic spine injury was in dispute.  The 
worker’s solicitor asserted the Commission had no 
jurisdiction to hear and determine such matters for the 
purpose of a work injury damages claim.  The Scheme 
Agent maintained its position the Registrar had no 

15% WPI and Other Body Parts. 
Off You Go to Arbitration First 
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power to refer the dispute to an AMS until the injury 
issue had been determined.   

It was argued by Benedek that Section 105(3) further 
limited the Commission’s role where the District Court 
had jurisdiction to examine, hear or determine a 
matter.  Therefore, the issue as to what constituted 
injury for the purposes of a work injury damages claim 
would be determined by a Court of competent 
jurisdiction rather than the Commission.   

Consequently the Registrar proposed referring the 
matter to an AMS in accordance with the claim. 

The Scheme Agent’s solicitor sought a reconsideration 
of the matter on the basis the Commission had the 
necessary jurisdiction pursuant to Section 321(4)(a) of 
the WIM Act and the decision to refer the matter to an 
approved medical specialist was an error. 

Nonetheless the Registrar referred the medical dispute 
for assessment by an approved medical specialist.  
Following a further flurry of correspondence between 
the Scheme Agent’s solicitor and the Registrar, who 
maintained the referral to the AMS, proceedings were 
commenced by the Scheme Agent in the Supreme 
Court seeking to set aside the decision to refer the 
assessment of permanent impairment to an AMS and 
to restrain the Registrar from taking any further steps 
to refer the assessment of the worker to an approved 
medical specialist until such time as liability in respect 
of the claimed injury to the thoracic spine was 
determined. 

His Honour Justice Bellew considered the scheme of 
workers compensation legislation in New South Wales 
and the relevant provisions relating to a worker’s 
entitlement to compensation and the WIM Act which 
established processes for management of work related 
injuries including processes for making claims for 
compensation, mediating disputes and determining 
whether the degree of whole person impairment 
resulting from an injury is sufficient to meet the 
threshold to enable a worker to recover damages, ie a 
whole person impairment of at least 15%. 

His Honour considered the principle issue centred 
upon the proper construction of Section 321(4)(a) 
which provides: 

“(4) The Registrar may not refer for assessment 
under this Part: 

(a) a medical dispute concerning permanent 
impairment (including hearing loss) of an 
injured worker where liability is an issue 
and has not been determined by the 
Commission; or...” 

This in turn gave rise to further questions concerning 
the relationship between “threshold disputes” about the 
degree of permanent impairment of an injured worker 
resulting from an injury within the meaning of Sections 
313 and 314 of the WIM Act and the powers of the 
Registrar under Sections 319 and 321 of the WIM Act 
to refer a “medical dispute” about the “degree of 
permanent impairment of the worker as a result of an 
injury” for assessment under Part 7 of Chapter 7 in 
circumstances where liability is an issue and has not 
been determined by the Commission. 

The parties’ competing positions gave rise to an issue 
of statutory construction.   

Justice Bellew determined there was clearly a medical 
dispute within the meaning of Section 319(c).  The 
effect of Section 321(1) of the WIM Act was to confer a 
power on a Court, the Commission or the Registrar to 
refer a medical dispute for assessment, however the 
discretionary power conferred on the Registrar to do so 
was limited by Section 321(4)(a) which prohibited the 
power to refer such a dispute from being exercised in 
respect of a medical dispute “concerning permanent 
impairment” if liability was in issue and had not been 
determined by the Commission. 

In giving notice under Section 74 the Scheme Agent 
denied liability.  In doing so it took the position the 
plaintiff was not entitled to any compensation over and 
above that which he had already received.  In these 
circumstances the plain text of Section 321(4)(a) did 
not allow the Registrar to determine the matter should 
be referred to an AMS. 

The conclusion reached by the Registrar as to the 
construction of Section 321(4)(a) would lead to results 
which in his Honour’s view were unlikely to have been 
intended by Parliament.  Such a construction could 
result in an employer being forced to defend a work 
injury damages claim in respect of an injury for which it 
was not liable on the basis that it had no connection at 
all with the worker’s employment.  As Section 322A 
provides that only one assessment can be made of a 
degree of permanent impairment of an injured worker 
the Registrar’s construction of Section 321(4)(a) would 
mean that a Court could find itself bound by a 
certificate issued by an approved medical specialist 
which related to injuries for which the employer was 
not found liable, in circumstances where there was no 
power to refer the matter for a further assessment. 

Justice Bellew did not accept the Registrar’s 
determination should be viewed as having been made 
pursuant to Section 151H of the Workers 
Compensation Act 1987 (“WCA”) as this section does 
not incorporate a power of referral and the 
correspondence from the Registrar was completely 
inconsistent with a proposition the matter was referred 
to the AMS pursuant to Section 151H. 

Furthermore, Section 105(1) of the WIM Act conferred 
on the Commission exclusive jurisdiction to examine, 
hear and determine matters arising under the WIM Act 
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and the WCA.  Section 105(2) provides the 
Commission did not have jurisdiction in respect of 
matters arising under Part 5 dealing with common law 
remedies except for the purposes of and in connection 
with the operation of Part 6 of Chapter 7 of the 
WIM Act. 

Sections 313 and 314 of the WIM Act prevent 
commencement of Court proceedings for damages 
where there is a dispute as to the degree of permanent 
impairment by the injured worker unless the degree of 
permanent impairment has been assessed by an AMS.  
There will be a threshold dispute if the person upon 
whom the claim is made has not accepted the degree 
of permanent impairment is at least 15% and there has 
been no assessment but the degree of permanent 
impairment is at least that level.  Until that dispute is 
resolved the District Court has no jurisdiction. 

Under Section 319 of the WIM Act the “medical 
dispute” is a dispute concerning the degree of 
permanent impairment of the worker and under 
Section 321(4)(a) the Registrar has no power to refer 
the matter for assessment by an approved medical 
specialist where liability is in issue and has not been 
determined by the Commission.  This presupposes the 
Commission has the jurisdiction to resolve the issue of 
liability prior to the matter being referred to an AMS.  
The AMS in turn assesses the level of permanent 
impairment for the injury for which liability has been 
determined.  In exercising that jurisdiction the 
Commission is pursuant to Section 105(2) examining, 
hearing and determining matters for the purposes of 
and in connection with the operation of Part 6 of 
Chapter 7 of the WIM Act.   

His Honour accepted the Scheme Agent’s submissions 
that the Registrar’s referral was beyond power as it 
was clearly inconsistent with the provisions of 
Section 141H(4) in which the term “injury” could only 
mean injury for which liability had been determined.  
To conclude to the contrary would lead to the 
unintended consequence of allowing an assessment of 
permanent impairment of an injury to be undertaken in 
circumstances where no liability for that injury may 
ever attach to an employer.  Consequently the relief 
sought by the Scheme Agent was granted. 

The decision provides welcome clarity regarding the 
Registrar’s lack of power to refer permanent 
impairment disputes for assessment by an AMS in 
situations where there are disputes raised by the 
Scheme Agent as to liability.  This may involve 
disputes regarding injury to certain body parts sought 
to be referred for assessment or alternately disputes 
about apportionment of injury between employers. 

Belinda Brown 
bjb@gdlaw.com.au 
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The High Court and NSW Court of Appeal have 
reminded us on many occasions that in determining 
issues of duty, breach and causation regard must be 
had to the provisions of the Civil Liability Act 2002 (if 
applicable). 

The Court of Appeal recently considered the issue of 
whether personal injury sustained as a consequence of 
being thrown from a horse that was arguably startled 
by a car could constitute a motor vehicle accident 
(Fairall v Hobbs).  In doing so, the Court of Appeal 
again commented on the necessity to consider the 
provisions of the Civil Liability Act 2002, this time in the 
context of an accident that may or may not have been 
a motor accident.  Either way the provisions would 
apply. 

The decision is also of note as it took the trial judge 
17 hours to deliver oral reasons. 

Anthony Hobbs was riding his horse “Buck” along 
Cooramin Street in North Wagga Wagga.  Holly Fairall 
was driving her mother’s vehicle on the opposite side 
of the road at the time.  The incident occurred in an 
area where the speed limit was 50 kph and where 
Fairall was driving the speed limit was 80 kph.   

When Fairall’s car passed Buck the horse lived up to 
his name and began to buck and move across the 
road.  When he reached the kerb Hobbs was thrown 
from the saddle and landed on the concrete kerb and 
gutter, as a consequence of which he sustained injury.   

Hobbs commenced proceedings in the District Court at 
Wagga Wagga, making a claim pursuant to the Motor 
Accidents Compensation Act 1999 (“MACA 1999”).  
Hobbs argued Fairall was negligent or in the 
alternative, the accident was a “blameless” motor 
accident.  

The issue for the Court to determine was whether or 
not Fairall’s driving caused Buck to buck, and whether 
or not the accident could be classified as a motor 
accident. 

Fairall denied that the accident was a motor accident 
and argued that the accident was not caused by her 
negligence in the driving of the vehicle. 

At trial his Honour Judge Neilsen in his lengthy oral 
judgment, determined the accident was a motor 
accident and Fairall had been driving at excessive 
speed.  His Honour Judge Neilsen awarded damages 
in the sum of $484,632 before a reduction of 30% for 
contributory negligence.   

 
Cars, Horses, Duty and 
Causation 

mailto:bjb@gdlaw.com.au
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Fairall appealed, arguing the accident could not be 
classified as a motor vehicle accident and also that the 
trial judge had failed to address the provisions of the 
Civil Liability Act 2002 that apply to the MACA 1999. 

In the Court of Appeal the leading decision was 
delivered by His Honour Justice Payne.   

His Honour Justice Payne considered the evidence in 
relation to the speed that Fairall’s vehicle was 
travelling and noted the only evidence that the vehicle 
had been travelling at a speed in excess of 40 kph was 
that of Hobbs. 

The Court of Appeal was critical of the trial judge’s 
acceptance of this evidence and was of the view the 
trial judge ought to have given Hobbs’ estimate of the 
speed of the vehicle no weight.   

Further, the expert evidence of Mr Doughty, who also 
sought to comment on speed, should also have been 
rejected.   

The Court of Appeal therefore concluded that the 
evidence that was before his Honour Judge Neilsen 
did not support a finding that Fairall’s vehicle was 
travelling at 60-70 kph when it passed Hobbs and 
Buck. 

His Honour Justice Payne then moved on to consider 
the provisions of the Civil Liability Act 2002, which had 
not been considered at all by the trial judge.   

The Court of Appeal was critical of this failure to 
consider the relevant legislation. 

Justice Payne stated: 

“What was required in this case was that the primary 
judge should clearly identify the risk (or risks) of harm 
in respect of which the second defendant below was 
obliged to take precautions.  It is against that risk of 
harm that the Court would then have been in a 
position to determine the second defendant’s 
knowledge of a specified risk of harm, to assess the 
probability of that risk occurring, and to evaluate the 
reasonableness of the second defendant’s response, 
or lack of response, to that risk: see RTA v Dederer 
... 

The need to identify “the risk of harm”, and to satisfy 
each of the requirements in Section 5B has been 
emphasised in numerous subsequent cases in this 
Court ... 

The failure by the primary judge to identify the 
relevant risk of harm means Grounds 9 to 11 of the 

Notice of Appeal should succeed.  The failure to 
identify the risk (or risks) of harm left the Court below 
in no position to determine the second appellant’s 
knowledge of a specified risk of harm, to assess the 
probability of that risk occurring, and to evaluate the 
reasonableness of horse could not be tested in this 
case, as they must, against a properly identified risk 
of harm.  It was of no assistance to reason that the 
second appellant failed in her duty moving her car 
two to three metres from the kerb, as that was 
“insufficient”.  It is relevant to observe “insufficient” 
when compared to what standard?  The primary 
judge’s reasoning, by omitting a properly identified 
risk of harm against which to test the second 
appellant’s conduct, begs the question ... 

It was also no answer to the failure properly to 
identify the duty of care and the relevant risk of harm 
to point to evidence of the second appellant “seeking 
to exculpate herself” or evidence said to constitute an 
admission by the second appellant that to drive past 
a horse safely she should drop her speed to 
somewhere below the speed limit.  At best that 
evidence could have gone to the question of the 
second appellant’s knowledge of a specified risk of 
harm.  Having failed to identify any risk of harm, as 
His Honour was required to do, the primary judge fell 
into error.” 

The issue of causation was also considered and the 
Court of Appeal was of the view that Hobbs did not 
prove that “but for” the speed and proximity of the 
vehicle Buck would not have reacted as he did. 

The Court of Appeal therefore determined that Hobbs’ 
injury was not proven to be caused as a result of a 
“motor accident” as defined in the MACA 1999. 

The blameless accident issue was therefore not 
determined by the Court. 

The appeal was therefore allowed. 

The case is another reminder by the Court of Appeal 
that, 15 years after its introduction, the provisions of 
the Civil Liability Act 2002 must be considered where 
applicable. A failure to do so can only end in error by 
the trial judge. 

Naomi Tancred 
ndt@gdlaw.com.au 
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Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any Court 
judgment.  This publication should not be treated as providing any definitive advice on the law.  It is recommended 

that readers seek specific advice in relation to any legal matter they are handling. 

 

 


