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In 1897, exactly 120 years ago, the NSW Parliament 
enacted the Compensation to Relatives Act which 
enabled people to bring a for claim damages for the 
wrongful death of a relative caused by fault of another. 

The passing of this legislation followed earlier 
developments of the law in the United Kingdom which 
passed its own Fatal Accidents Act in 1846, often 
referred to as the “Lord Campbell’s Act”.   

Its purpose was to provide surviving relatives with the 
ability to seek redress for the loss of financial and 
domestic support from the deceased upon whom the 
surviving relative relied. 

What has to be ascertained is the reasonable 
expectation of benefit.  That is, does the person 
bringing the claim have a reasonable expectation that 
he or she would have benefited financially from the 
deceased if the death had not occurred? 

The significance of the Compensation to Relatives Act 
cannot be overstated. It must be remembered that, in 
1897, the formation of the Commonwealth of Australia 
was still four years away, NSW women did not gain the 
right to vote until 1902 and, in a world where the 
workforce was still largely comprised of men, it took 
another quarter of a century for the NSW Parliament to 
pass the Workers Compensation Act in 1926, which 
provided the first compulsory insurance scheme in 
NSW to cover workers injured at the workplace.  

Viewed in this historical context, the Compensation to 
Relatives Act was perhaps one of the most progressive 
pieces of legislation ever to be enacted, then or 
subsequently, as its initial impact was predominantly 
felt by unemployed surviving widows who had 
tragically lost their husbands in a fatal accident, often 
at work (prior to the Workers Compensation Act) and 
who were left with several children to raise with no 
means of financial support. 

Times have certainly changed in the last 120 years.  
The nature of the modern world in terms of its diverse 
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workforce, improved working conditions, the effect of 
globalisation, the internet and email communications 
all would have been unimaginable to the original 
legislators who lived in a world where the telephone 
had only been invented just 20 years earlier.   

However, in some respects the manner in which the 
Courts assess these claims has become inflexible and 
outdated, making them a relic of earlier times 
inconsistent with today’s world. 

Recent evidence, however, suggests this is about to 
change. 

The Act allows one claim to be made, usually by the 
surviving spouse or executor of the deceased’s estate, 
on behalf of themself and other family members or 
persons who were dependent on the deceased for 
financial support as at the date of death. 

Damages assessed under the Act do not include 
nervous shock or the psychological consequences of 
losing the deceased, but are confined to the loss of 
financial support and loss of domestic services that 
would have been provided by the deceased.  Funeral 
expenses are also included. 

However, the legislation provides no guidance 
regarding how to assess the reasonable expectation of 
those financial and domestic benefits.   

For some time, the Courts have considered two key 
elements when assessing the loss of financial support, 
namely to estimate the ongoing level of earnings the 
deceased would have earned but for their death then 
subtract the amount that the deceased would have 
spent upon themselves ie their personal consumption. 

The remaining amount is then calculated as a 
percentage of the deceased’s earnings as at the date 
of death, which is described as the dependency 
percentage. 

In 2001 a paper was prepared by Messrs Cumpston 
and Sarjeant titled “Dependency percentages for two-
parent families.”  This subsequently became the basis 
for the dependency percentages outlined in the famous 
publication by Professor Harold Luntz titled 
“Assessment of Damages for Personal Injury and 
Death.”  Its fourth edition was published in 2002. 

Since then, the Courts have generally applied the 
dependency percentages published in Luntz’s fourth 
edition.  However, since 2002, the Australian Bureau of 
Statistics has published updated data which, according 
to some actuarial scholars, challenge the foundation 
upon which the dependency tables were formulated. 

In 2008, Hugh Sarjeant and Paul Thomson of 
Cumpston Sarjent Pty Ltd prepared a further paper 
based on updated ABS figures with revised 
dependency percentage tables and, in 2012, Michael 
Lee and Julia Bossert published a further paper 
criticising the accuracy of some of the assumptions 

made when formulating the original dependency and 
personal consumption percentage tables. 

The fundamental approach of those tables is to 
estimate the dependency or personal consumption 
percentages with reference to general household 
expenditure data produced by the ABS. 

Lee and Bossert contend that those percentages are 
based on inappropriate assumptions that are likely to 
lead to an inaccurate assessment of the level of 
personal consumption by the deceased. 

First, they point to the fact that the dependency tables 
do not allow for the possibility that a household saves 
any money.  Instead, it is assumed that all household 
income is consumed. 

Second, the level of savings increases as household 
income increases.  However, personal consumption as 
a percentage of income decreases the greater the 
level of income earned.  This assumption is generally 
not addressed by others because the dependency 
percentages calculated by Messrs Cumpston, Sarjeant 
and Thomson are intended to be applied across all 
income levels. 

Nevertheless, the dependency percentages published 
in Luntz’s fourth edition continue to be adopted by the 
Courts despite having been published 15 years ago. 

This problem was recently illustrated in the NSW Court 
of Appeal decision of Norris v Routley [2016] NSWCA 
367.  Dr Norris sued Dr Routley following the death of 
her husband for the negligent failure by Dr Routley to 
refer the late Mr Norris for a liver transplant. 

At the time of his death, Mr Norris was a full time stay 
at home father and worked casually as a gardener and 
landscaper.  He did the majority of the housework and 
was the primary carer of their two sons.   

Dr Norris was in the process of establishing her own 
specialist medical practice.   

The matter proceeded to trial before Harrison J of the 
NSW Supreme Court who entered judgment in favour 
of Dr Norris for a mere $21,757.   

The primary judge held that but for his death, Mr Norris 
would have worked as Dr Norris’ practice manager 
when her new practice was set up. 

However, his Honour considered there was no basis to 
depart from the dependency and consumption tables 
published in Luntz’s fourth edition.  He further held that 
there was no evidence to suggest that Mr Norris’ 
consumption habits were anything other than normal. 

Dr Norris appealed to the NSW Court of Appeal.  Her 
legal team sought leave to adduce further evidence on 
appeal which included an affidavit from Michael Lee, 
one of the authors of the Lee and Bossert paper from 
2012 and a report of Mr Lee which provided revised 
percentages for personal consumption. 
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Further, Dr Norris’ lawyers sought to adduce affidavit 
evidence from Professor Luntz himself, who confirmed 
that he will include and adopt the revised percentage 
tables provided by Lee and Bossert in the next edition 
of his book. 

f those percentage tables were to be applied, Dr Norris 
would be entitled to damages in the sum of $721,483. 

Unfortunately for Dr Norris, the NSW Court of Appeal 
(per Payne JA, McColl & Gleeson JJA agreeing) 
unanimously refused to grant leave for this fresh 
evidence to be adduced as it was held that the 
information was widely available and could have been 
obtained before the commencement of the trial before 
Harrison J. 

Dr Norris also lost her appeal producing a most 
unfortunate outcome for her and her family. 

However, the significant implication from this case is 
that Professor Luntz gave evidence to confirm he has 
changed his approach and will adopt the revised the 
tables published by Lee and Bossert. 

Given the Courts have historically relied upon the 
dependency tables published in Luntz’s fourth edition, 
it is likely they will follow the revised tables when his 
next edition is published, absent any challenges made 
to the methodology involved in Lee and Bossert’s 
publications. 

This will bring the assessment of damages for claims 
under the Compensation to Relatives Act into the 21

st
 

century by adopting dependency and consumption 
percentages that are supported by up to date empirical 
data and assumptions regarding household spending. 

It will be significant for claimants where the level of 
household earnings, in particular the deceased’s 
earnings was relatively high as at the date of death. 

Darren King 
dwk@gdlaw.com.au 

 

Labour hire arrangements have become common 
place whereby an employer, referred to as the direct 
employer, hires out its workers to another company, 
often referred to as the host employer.  

The labour hire worker usually performs work at 
premises occupied and controlled by the host 
employer and the host employer provides direction and 
supervision to the labour hire worker. 

In circumstances where the labour hire worker is 
injured during the course of performing his or her 
duties as an employee of the direct employer at 
premises occupied and controlled by the host 
employer, the trend emerging from the Courts in recent 

times is to apportion responsibility for accidents, if not 
the total liability, the large majority of liability to the host 
employer.  

The NSW Supreme Court recently continued this trend 
in a decision of a single justice of the Court in which 
liability was apportioned 90 per cent against the host 
employer and 10 per cent against the direct employer. 

In Alan Donald v Rail Corporation of New South Wales 
(No 11) [2016] NSWSC 1897, Campbell J considered 
a scenario where the plaintiff, Mr Donald, was 
performing work on inner city railway lines which 
involved replacing old railway sleepers.    

The work involved a combination of jackhammering 
and manual lifting to remove railway sleepers and bags 
of rubble. It was to be performed in pairs, with one 
worker jackhammering whilst the other moved sleepers 
and bags of rubble.   

The workers were to alternate so that they did not 
spend excessive time jackhammering.  Donald alleged 
that, for a period of time, he had a partner who refused 
to do any jackhammering work such that he was not 
rotated between jackhammering and manual lifting 
tasks and subsequently developed a back injury. 

Rail Corporation of New South Wales (Rail Corp) was 
Donald’s host employer and Staff Innovations Pty Ltd 
(Staff Innovations), his direct employer.   

Staff Innovations was a labour hire company which 
hired out Donald to perform work for Rail Corp under 
the supervision and system of work already in place at 
Rail Corp.   

Rail Corp argued that the appropriate system of work, 
being the rotational system for the jackhammering and 
manual lifting works, was already in place at the time 
of Donald’s injury. 

Staff Innovations argued that although it owed a non-
delegable duty of care as direct employer, it was not in 
a position to make enquiries, inspect or enforce the 
system of work in place at Rail Corp.  

Further, Staff Innovations submitted that, even if 
enquiries had been made to Rail Corp, it would have 
been told there was a rotational system in place and 
thus would not have taken further steps or disclosed a 
risk of injury to Donald.    

Staff Innovations argued that any liability apportioned 
to it should be substantially lower than Rail Corp’s 
liability as Rail Corp organised and controlled Donald’s 
system of work and provided all plant and equipment. 

Campbell J found Rail Corp was negligent for failing to 
institute and maintain a safe system of work.   

Staff Innovations was also found to be negligent on the 
same basis with his Honour noting: 

“there is no matter which suggests on the facts as I 
have found them to be that Rail Corp’s negligence 
lies outside the scope of Staff Innovation’s duty” 

 

Apportioning liability between a 
host employer and direct employer 
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His Honour then turned to the question of 
apportionment.  His Honour accepted that Rail Corp 
was “overwhelmingly in control of all the relevant 
activities underpinning negligence in this case”. 

Despite this finding, his Honour was not willing to 
absolve Staff Innovations from paying damages.  His 
Honour quoted Mason P in TNT Australia Pty Ltd v 
Christie (2003) 65 NSWLR 1 noting “an employer 
[cannot] slough off [its] responsibility by sending the 
employee to a workplace under the day to day control 
of another”.   

His Honour noted that Mr Bamford, a Staff Innovations 
employee had regularly attended the Rail Corp site 
and had contact with the supervisors.   

This was not sufficient to meet Staff Innovations’ duty 
and it was within Staff Innovations’ power to have 
made enquiries or inspections which would have 
revealed Donald was not and had not for some time 
been working in accordance with the rotational team 
system implemented by Rail Corp.   

Having identified that Donald was not working within 
the appropriate system, Staff Innovations should have 
taken steps to ensure this was rectified.  

His Honour concluded: 

“However, overwhelmingly the responsibility lies with 
Rail Corp. Considering the extent of the departure 
from the standard of reasonable care, and the degree 
of casual potency, of the negligence of each of them 
and given Rail Corp’s vastly superior control, I am of 
the view that liability between them ought to be 
apportioned in the proportions: Rail Corp as to 90 per 
cent; and Staff Innovations as to 10 per cent.”  

This case confirms that the apportionment to a host 
employer with control over the system of work will be 
substantially greater than for a direct employer in a 
labour supply scenario.   

The case also highlights the difficulty for a direct 
employer to escape liability even when it has little or no 
control over the system of work when its employees 
are hired out.  The direct employer’s obligation is 
greater than simply ensuring that the general system of 
work at the host employer’s premises is safe and 
extends to enquiring or investigating the specific 
conditions and systems each of their employees are 

working under.   

Victoria Upton 
vmu@gdlaw.com.au 
 

 

Courts are often called upon to apportion liability 
between two or more defendants in claims for 

damages where those defendants are alleged to have 
been negligent. 

In those cases, the scope or content of the duty of care 
owed by each defendant will be different and the 
question of breach of duty will depend on the facts of 
each case. 

In Harrington Estate (NSW) Pty Ltd t/as Harrington 
Grove Country Club v Turner [2016] NSWCA 369, the 
NSW Court of Appeal decided an appeal from the 
District Court which involved allegations of negligence 
against a licensed club, which occupied a carpark 
containing a garden bed, and the landscape architect 
engaged by the club to design it. 

Glenn Turner attended the wedding of his daughter at 
the club.  At about 10.30pm, he carried what remained 
of the wedding cake to his car which was parked in a 
carpark at the club’s premises. 

Turner walked in a crab like fashion along the kerb and 
opened the boot of his car electronically.  After placing 
the cake in the boot, he proceeded to close it and, as 
he did this, he stepped back into the garden bed and 
fell into it. 

Turner brought proceedings in the District Court 
against the club and the architect. 

Each defendant denied liability and filed cross claims 
seeking statutory contribution against each other in the 
event that both were found to be liable. 

The matter proceeded to trial over four days before his 
Honour Judge Hatzistergos who found in favour of the 
plaintiff against the club but rejected the claim against 
the architect. 

The defendants had agreed not to advance a positive 
case against each other at the trial and consented to 
the cross claims being stayed pending the delivery of 
judgment.  In light of the trial judge’s decision, the 
cross claims were dismissed by consent with no order 
as to costs. 

His Honour found that the plaintiff fell into a sunken 
garden bed which had a drop which ranged between 
720mm and 810mm.  At the time of his fall, it was quite 
dark although some ambient light was present. 

Ultimately, the trial judge found that the architect had 
no liability because it was not aware of the precise 
plantings and foliage which were in that area at the 
time of the accident.  Further, the circumstances were 
not such that a reasonable person in the architect’s 
position would have taken precautions of erecting a 
balustrade. 

His Honour added that in any event, he would not have 
found any breach by the architect had caused Turner’s 
loss. 

In contrast, the trial judge found in relation to the Club 
that the risk of injury was foreseeable and not 
insignificant, the cost of preventative action was a 

Landscape architect found liable 

for injury in garden bed  
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balustrade that was ultimately installed for just $4,760 
and the Club’s failure to install a balustrade caused 
Turner’s injury. 

Hatzistergos DCJ also assessed Turner’s contributory 
negligence at 15%. 

The Club appealed.  Turner cross-appealed.  The 
architect made detailed submissions responding to the 
Club’s and Turner’s submissions against it and also file 
a notice of contention. 

The architect also obtained leave to file a cross-appeal 
on the question of statutory contribution in the event 
the appeal court found it was liable as well as the Club. 

By a unanimous judgment, the NSW Court of Appeal 
dismissed the Club’s appeal and upheld Turner’s 
cross- appeal, finding that both the Club and the 
architect were negligent. 

The appeal court proceeded to apportion liability 75% 
as against the Club and 25% as against the architect. 

Leeming JA (with whom Gleeson JA and Harrison J 
agreed) remarked: 

“His Honour found that the failure by the Club to 
install a balustrade at the rear of the car park caused 
Mr Turner’s injury.  That finding cannot be reconciled 
with a conclusion that a failure by [the architect] to 
put in place a balustrade did not cause Mr Turner’s 
injury.  It may be that this has come about because of 
a focus at trial on Mr Turner’s case based on lighting, 
but the case as particularised extended to ‘designing 
a car park without making provision for any railing, 
fencing or safety barrier along the edge of the sunken 
garden bed.” 

In respect of the Club’s submission that Turner was 
wholly responsible for his injury, Justice Leeming made 
the following helpful observations: 

“True it is that an occupier’s duty is delimited by the 
expectation that users will exercise reasonable care 
for their own safety.  However, the Club’s submission 
must be rejected, once it is appreciated that the true 
depth of the sunken garden bed was concealed by 
the plantings in it.” 

In respect of the Club’s submission that it had 
delegated its duty of care to the architect, Leeming JA 
rejected it, relying upon the earlier reasoning of 
Hoeben CJ at CL in Indigo Mist Pty Ltd v Palmer 
where it was held: 

“The content of the duty owed by the occupiers was 
not only to provide safe premises, but to exercise 
reasonable care to conduct the hotel premises so as 
to avoid exposing patrons to a foreseeable risk of 
harm.  Once they accepted the design of the stairs, 
they had to consider for themselves what potential 
hazards arose therefrom.  Given the nature of the 
premises, they had to determine for themselves 
whether a foreseeable risk of injury existed in relation 

to the stairs, and if so, what response they should 
make to it on a day-to-day basis.” 

The NSW Court of Appeal also dismissed the Club’s 
appeal in relation to contributory negligence. 

In the end, Turner was entitled to retain his damages 
award but the total damages payable was to be 
apportioned between the Club (75%) and the architect 
(25%). 

Two interesting points emanate from this case.  First, it 
is a good reminder that an occupier’s duty of care is 
not confined to whether or not the premises are safe 
from hazards.  The duty also includes an obligation on 
the occupier to exercise reasonable care in the daily 
operations of the premises to prevent the risk of injury 
to patrons. 

Secondly, the Court of Appeal illustrated how a 
contractor, engaged in the design aspect of an outdoor 
garden bed some years before the injury, was still 
found liable years later because part of the design 
involved plantings that would grow in the future, thus 
creating a foreseeable danger that would have been 
known at the time of design to any reasonable 
architect in the circumstances to create a potential 
hazard by obscuring the depth of the garden bed from 
view. 

The Court noted the facts of this case involved an 
injury which occurred at night when it was dark and at 
premises involving a licensed hotel where patrons 
might consume alcohol.   

That fact was held to be relevant not only to the 
content of the duty owed by the  
Club, but also the duty owed by the architect, 
effectively making their duties analogous even though 
their respective liabilities were different once breach of 
duty was analysed and determined by the appeal 
court. 

Darren King 
dwk@gdlaw.com.au 
 

 

It is not uncommon for claims to arise out of the use 
and operation of forklifts and for such claims to be 
brought under the Motor Accidents Compensation Act 
1999 (“MACA”) given the more generous damages 
available under the MACA compared to compensation 
available for work injury damages claims, where 
damages are limited to economic loss.   

However, claims under MACA will not be available if 
the operator of the forklift is not considered to be 
driving a vehicle such as when it is stationary and 
being used to unload materials.   

GD NEWS / FEBRUARY 
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Accidents involving forklifts – 
stationary or being driven? 
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The NSW Court of Appeal in Toll Pty Limited v 
Harradine (2016) examined the very often fine 
distinction as to whether an accident involving a forklift 
could be considered a motor vehicle accident and 
thereby attract damages under MACA. 

The case focused upon the terms of Section 3A of the 
MACA which limits compensable injuries to those 
injuries sustained in the use and operation of a vehicle 
and those caused during: 

 the driving of the vehicle; 

 the collision or action taken to avoid a collision 
with the vehicle; 

 a vehicle running out of control; 

 a dangerous situation caused by the driving of a 
vehicle, a collision or action taken to avoid a 
collision with a vehicle, or a vehicle running out of 
control. 

Mr Harradine had brought a claim against his employer 
(Toll Pty Limited) due to injuries he suffered to his left 
arm in a workplace accident in February 2010.  The 
accident occurred when a rectangular metal cage 
which should have been securely fixed to the raised 
tines of the forklift slid off and fell onto Mr Harradine’s 
left arm.  It was not disputed that the operator of the 
forklift was negligent in using the metal cage when he 
knew it was not securely fastened to the tines.  It was 
therefore not disputed that Mr Harradine’s employer 
had breached its duty of care to Mr Harradine.   

In the District Court, the trial judge held that the facts of 
this case fell within the use and operation of a motor 
vehicle.  In the judge’s view Mr Harradine’s injuries 
were caused during the driving of a vehicle or during a 
dangerous situation caused by the driving of a vehicle.  
Accordingly Mr Harradine received the more generous 
damages under MACA as opposed to work injury 
damages. 

Toll Pty Limited appealed, submitting that the forklift 
operator was not driving the vehicle and at the time the 
metal cage fell from the tines the forklift was stationary.  
It was also submitted the predominant and immediate 
cause of the injury was Mr Harradine’s own action in 
stepping onto the base of the cage and causing it to 
tilt.  Simply, the dangerous situation was caused by the 
failure to secure the cage properly and the unsafe 
practice of working directly below an operating forklift.  
The act of driving itself played no part in either 
accelerating or negating that failure. 

The Court of Appeal found that the trial judge 
appeared to have made the determination on the 
assumption that by operating a forklift with an unstable 
load the incident must have satisfied the requirements 
of Section 3A MACA.  This assumption however did 
not reflect Mr Harradine’s own admission that the cage 
only slipped when he placed his foot on the cage as he 
prepared to unload the last few bags.  The Court of 
Appeal determined the incident was in no way by the 

caused by the driving of the forklift itself.  This is 
consistent with earlier judicial determinations that a 
stationary forklift, in the process of loading or 
unloading, is not taken to the driving of a vehicle for 
the purposes of Section 3A of the MACA. 

This decision once again confirms that although an 
accident may occur in the general use or operation of a 
vehicle such as a forklift, in order for a claim to receive 
damages under MACA one of the subsections of 
Section 3A must also be satisfied.  Generally, an 
operator of a forklift will not be considered to be driving 
when the forklift it is stationary and an accident occurs 
either through the loading or unloading material from 
the forklift. 

Stephen Hodges 

sbh@gdlaw.com.auOMPENSATION ROUNDUP 

CONSTRUCTION ROUNDUP 

 

 

Whether a payment claim under the Building and 
Construction Industry Security of Payment Act 1999 
(NSW) is supported by a reference date is one which is 
often central to arguments about whether an 
adjudicator making a determination of the claim in fact 
has the jurisdiction to do so.  This question has been 
examined by the Court a number of times in recent 
years with the Court of Appeal deciding in Lewence 
Construction Pty Limited v Southern Han Breakfast 
Point Pty Limited [2015] NSWCA 288 that the 
existence of a reference date under the construction 
contract is not a precondition to the right to make a 
payment claim under the Act.   

However, the recent High Court decision of Southern 
Han Breakfast Point Pty Limited v Lewence 
Construction Pty Limited & Ors [2016] HCA 52 has 
now made it clear that without a reference date with 
respect to the payment claim, the claim will not be valid 
and thus no adjudicator will have jurisdiction to make a 
determination of the claim.  The High Court has also 
provided some much needed clarity as to how either 
the removal of the work from the contractor or the 
termination of the contract affects the statutory 
entitlement of the contractor to payment. 

Southern Han had engaged Lewence Construction to 
build an apartment block at Breakfast Point in New 
South Wales.  Like many construction contracts, the 
contract between the parties included a process under 
which, if Lewence Construction committed a 
substantial default of its contractual obligations, 

The Construction Version of the 
Chicken and Egg Argument 
Resolved at Last by the High Court 
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Southern Han could exercise the right to take the work 
out of Lewence Construction’s hands.   

Following a dispute arising between the parties about 
Lewence Construction’s progress, Southern Han 
exercised this right and the work was taken out of 
Lewence Construction’s hands.  Lewence Construction 
treated that action by Southern Han as a repudiation of 
the contract and purported to terminate the contract. 

A few weeks later, Lewence Construction submitted a 
payment claim under the Act, which was later referred 
to the adjudication process of the Act.  The adjudicator 
found that he had jurisdiction to make a determination 
and proceeded to do so.  Southern Han applied to the 
Supreme Court to have the determination declared 
void or quashed on the basis that the adjudicator 
lacked jurisdiction in the circumstances that either the 
work had been properly removed from Lewence 
Construction’s control or the contract had been 
terminated, and thus no reference date had arisen to 
enable a valid payment claim to be made.   

The Supreme Court held that no reference date had 
arisen in the circumstances and the adjudication 
determination was set aside.  In this regard Ball J 
found that Lewence Construction’s right to make a 
payment claim had been suspended by the exercise by 
Southern Han of its right to take the work away from 
Lewence Construction; on the alternative hypothesis 
that the contract had been properly terminated by 
Lewence Construction, no further rights to make 
progress claims had accrued following the termination.  
On either hypothesis no reference date had arisen and 
thus the payment claim had not been valid which 
meant that the adjudicator lacked the requisite 
jurisdiction to make a determination. 

Lewence Construction appealed to the Court of 
Appeal, which upheld the appeal on the basis that on 
the wording of the Act the existence of a reference 
date was not a precondition to the making of a valid 
payment claim under the Act.  Ward JA also held that 
while the hypothetical termination of the contract 
suspended Lewence Construction’s contractual right to 
progress payments, this did not affect its ongoing 
statutory right to payment under the Act.   

Southern Han appealed from this decision to the High 
Court.  The High Court examined the opening words of 
Section 13(1) of the Act in order to resolve what 
determined whether a payment claim was valid – the 
statutory entitlement of a person to payment for 
construction work or instead the existence of a 
reference date.  In particular, the High Court looked at 
the purpose of the Act and the history of that section, 
and noted that it had been amended in 2002 
specifically to ensure that a person who carried out 
construction work was statutorily entitled to make a 
claim for a progress payment, even if it was later 
determined that that person was not actually entitled to 
any payment.   

The High Court looked at the precise wording of 
Section 13(1) and drew a distinction between a present 
entitlement to a progress payment and the future 
ascertainment of how much that payment should be.  
Since the Act provided that the present entitlement of a 
person to make a progress payment arose on and from 
each reference date under the contract, the lack of a 
reference date would mean that no present entitlement 
to payment had arisen and thus any consequential 
payment claim would be invalid. 

Turning to the question of whether the removal of the 
work from Lewence Construction or the alternative 
termination of the contract had precluded any further 
reference dates arising, the High Court noted that the 
Act was concerned with providing a statutory 
entitlement to payment for construction work but did 
not go so far as to provide security for payment of 
damages or other common law remedies.  In 
particular, the statutory right to a progress payment did 
not alter the nature of the contractual right to make a 
progress payment.  

The contract provided that following the exercise of 
Southern Han’s right to remove the work from 
Lewence Construction, all contractual rights to submit 
progress claims were suspended.  As a consequence, 
the suspension of a right to payment was a suspension 
of the totality of all Lewence Construction’s rights to 
make a progress claim under the contract, including a 
claim for payment for the work carried out up to the 
date the work was taken out of its hands.  Since the 
contract provided that in those circumstances no 
reference date had arisen, Lewence Construction’s 
payment claim was invalid. 

On the alternative hypothesis that the contract had 
been terminated for repudiation, there was nothing in 
the contract to indicate that the parties had intended 
the right to submit progress claims to continue to exist 
after the termination of the contract.  Rather, the 
specific wording of the termination provisions of the 
contract indicated that the parties were content to 
abide by the default position at common law.  The 
effect was to substitute Lewence Construction’s future 
right to payment under the contract to an immediate 
right to damages or restitution at common law.  Since 
the Act did not entitle a claim to be made under its 
processes for common law remedies, such a claim 
would be beyond the scope of the Act.  Accordingly, 
the payment claim again was not a valid claim under 
the Act. 

On either hypothesis, the payment claim was invalid 
and thus the adjudicator did not have the jurisdiction to 
make a determination. 

This case has provided some much needed 
clarification on the interaction between reference dates 
and payment claims, and how the statutory right to 
payment is affected by the termination of the contract.  
Importantly, a contractor must have a reference date 
available in order to make a valid payment claim, and 
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there is likely to be no such reference date available to 
the contractor if it terminates the contract or if the work 
is taken out of its hands.  This now also means that a 
contractor would not be likely to terminate the contract 
if such action would prevent it from going down the 
strategic path of the statutory adjudication process, 
and similarly a principal may wish to take a potential 
adjudication out of the equation when in dispute with a 
contractor. 

Linda Holland 
lmh@gdlaw.com.au 

 

Performance bonds (sometimes referred to as “bank 
guarantees”) are commonly issued by banks at the 
request of a party to a contract.  The performance 
bond is effectively a promise from a financial institution 
to pay an amount up to the limit of the bond to the 
beneficiary either unconditionally or on specific 
conditions.   

Performance bonds are often used in construction 
contracts as security to satisfy any debt owed by the 
contractor to the principal.  Often this debt is the 
amount of liquidated damages applied due to the 
contractor being late in completing works or for the 
principal’s increased costs if the contractor fails to 
complete the works.  

The High Court has previously confirmed in Wood Hall 
Ltd v Pipeline Authority that an unconditional 
performance bond is effectively equivalent to cash, up 
to the specified amount of the bond.  

In Simic, ANZ refused to allow the NSW Land & 
Housing Corporation to cash performance bonds on 
the basis that they were not listed on the bond as the 
beneficiary.  The beneficiary was incorrectly named as 
“NSW Land & Housing Department”, an entity which 
did not exist.   

The performance bonds had been issued on behalf of 
Nebax Construction Australia Pty Limited in 
accordance with a special condition of a construction 
contract. 

In March 2010 NSW Housing and Nebax had entered 
into a contract for the demolition of a building and the 
construction of unit blocks in Bombaderry NSW.   

A condition of the contract was that security was 
required “in a form and by a financial institution 
approved in writing by the principal”.  Mr Simic, a 
director of Nebax, attended an ANZ branch and was 
seen by an employee, Ms Hanna.  Mr Simic provided 
Ms Hanna verbally with details of the contract sufficient 
for her to complete the performance bonds using a 
computer template.  Mr Simic did not provide her with 

a copy of the contract.  Had Mr Simic provided 
Ms Hanna with the contract or other document 
documents, she would have known the correct legal 
entity was NSW Housing rather than the non-existent 
“Department”. 

Two separate forms constituting the performance 
bonds were completed.  The two forms were almost 
identical and both forms had incorrectly identified the 
beneficiary using the incorrect “Department” name 
rather than naming NSW Housing.  There were also 
some other errors in the documents, such as an 
incorrect reference to the contract number.  

In October 2013 NSW Housing attempted to call on the 
bonds.  ANZ denied payment on the basis that NSW 
Housing was not the beneficiary specified in the bonds.   

Two issues then arose: 

 Could the bonds be interpreted using principles of 
construction that it was the intention of the parties, 
that they were to be read as being in favour of 
NSW Housing rather than a non-existent 
“Department”? 

 If that construction did not assist, should the 
equitable remedy of rectification be applied to the 
bonds to substitute the correct beneficiary? 

At first instance Kunc J made a declaration that the 
bonds should be interpreted as referring to NSW 
Housing as that was the common intention of the 
parties in entering into the bonds.  His Honour did not 
make a finding on rectification as it was not necessary.   

The matter was appealed and the Court of Appeal 
dismissed the appeal, confirming the primary judge’s 
finding on construction.   

The case was appealed to the High Court.  The High 
Court unanimously found that performance bonds 
could not be interpreted as referring to another entity 
despite it being the clear intention of the parties.  
However the High Court did hold that the bonds could 
be rectified applying the equitable principle of 
rectification so that NSW Housing was named as the 
beneficiary. 

Gageler J, Nettle J and Gordon J provided the majority 
judgment and Kiefel J and French CJ whilst in 
agreement each gave separate judgments. 

At the core of the issues was the fact that the bonds as 
financial instruments were subject to the principles of 
autonomy and strict compliance.   

The principle of autonomy (as discussed in Kiefel’s 
judgment) requires that the bonds should be “treated 
as independent of the underlying commercial contract”.   

The Court discussed the principle of strict compliance 
quoting Equitable Trust Company of New York v 
Dawson Partners Limited:  

“It is both common ground and common sense that in 
such a transaction the accepting bank can only claim 

The importance of precision in 
financial instruments  
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indemnity if the conditions on which it is authorised to 
accept are … strictly observed.  There is no room for 
documents which are almost the same, or which will 
do just as well.  Business could not proceed securely 
on any other lines.” 

In analysing the construction argument the Court 
looked at a wide range of factors including: 

 the difference in the corporate and legal structures 
between NSW Housing and the non-existent 
Department; 

 the commercial purpose of the bonds and the 
concept that in absence of fraud these financial 
instruments should be allowed to be honoured 
“free from interference of courts”; 

 the commercial reality of ANZ being able to rely 
on customers to provide correct information; 

 the fact that ANZ may have breached their own 
commercial contractual rights to Nebax had they 
agreed to pay NSW Housing who was not 
correctly named as the beneficiary; 

 the fact that NSW Housing had had a chance to 
review the bonds and had not identified that the 
legal entity listed was incorrect. 

Noting the above factors the Court found the error in 
the naming of the beneficiary was not minor or 
typographical.  It would not have been consistent with 
the principles of strict compliance for ANZ to have paid 
the amount of the bonds to NSW Housing.   

Overall the Court found that through the process of 
construction the bonds could not be interpreted as 
referring to the Corporation.   

The Court then turned to whether the equitable remedy 
of rectification could be applied.  The Court noted the 
general purpose of rectification as stated in Maralinga 
Pty Limited v Major Enterprise Pty Limited (1973) 128 
CLR 336 “to conform to the true agreement of the 
parties where writing by common mistake fails to 
express that agreement accurately”.  

The Court looked at the actual common intention of the 
parties.  On the facts the Court found that all parties 
intended the bonds to be to the benefit of the party with 
whom Nebax had contracted.   

The appellant had cited the US case of Tradax 
Petroleum American Inc v Coral Petroleum Inc where a 
financial instrument was not rectified as there was no 
mutual mistake on the part of the financial institution.  
The High Court distinguished this case for multiple 
reasons and in particular noted that in the present case 
there had been a mistake on the part of the ANZ 
employee Ms Hanna, who had wrongly believed the 
Department was the correct name in the counterpart of 
Mr Simic’s contract.   

The Court concluded that the objective intention of the 
parties was to provide security to the entity with whom 
Nebax had contracted.  The fact that the beneficiary 

was incorrectly identified in the bonds was, in the 
particular circumstances of this case, a matter which 
should be rectified. 

This judgment highlights the importance of the 
principle of strict compliance and the difficulties that 
can be faced when banking instruments are used 
without precision.  Undertakings and other financial 
instruments should not be interpreted to meet the 
parties common intention if there is anything more than 
a minor or typographical error.  Rather, if an error 
occurs it should be dealt with through the process of 
rectification.  Although in this case the error was 
ultimately resolved, this was not done until some six 
years later. 

Victoria Upton 
vmu@gdlaw.com.au 

EMPLOYMENT ROUNDUP 

 

 

The obligations of a large employer conducting round 
the clock operations can give rise to significant 
difficulties in determining employee pay entitlements.  

The John Flynn Gold Coast Private Hospital (the 
Hospital) in Queensland operates 24 hours a day and 
365 days a year. It employs a number of nurses. 

The employment contract for full-time nurses required 
them to be available to work on all shifts, on any day, 
including public holidays. That availability was subject 
to work being limited to 80 hours per week. The work 
was to be performed in accordance with a roster. 

The Hospital’s nursing unit managers prepare the 
roster for nursing staff at the Hospital between two to 
six weeks prior to the relevant fortnight. The roster is 
set according to the anticipated occupancy of wards 
and the skill mix amongst the nurses required for each 
shift in the wards. The nursing unit manager attempts 
to accommodate any nurses’ requests to work 
particular shifts and requests for annual leave. It is 
open to the respondent to request any nurse to work 
on a public holiday. 

A dispute arose between the Hospital and the nurses’ 
union concerning the nurses’ entitlements to pay and 
leave for public holidays - Queensland Nurses’ Union 
of Employees v Ramsay Health Care Australia Pty Ltd 
[2016] FCA 1486. 

The relevant employees were not rostered to work on, 
and did not work on, a number of public holidays 
between 2010 and 2014. They were not paid for those 
public holidays. 

 
Pay for a day not worked?  



 

GDGHDDDD10 

  

GD NEWS / FEBRUARY 2017  

The Union alleged that the Hospital contravened 
sections 44 and 116 of the Fair Work Act 2009 (Cth) 
(the FWA) by failing to pay the employees for those 
public holidays. Section 116 of the FWA provides: 

Payment for absence on public holiday 

If, in accordance with this Division, an employee is 
absent from his or her employment on a day or part-
day that is a public holiday, the employer must pay 
the employee at the employee’s base rate of pay for 
the employee’s ordinary hours of work on the day or 
part-day. 

Note:    If the employee does not have ordinary hours 
of work on the public holiday, the employee is not 
entitled to payment under this section. For example, 
the employee is not entitled to payment if the 
employee is a casual employee who is not rostered 
on for the public holiday, or is a part-time employee 
whose part-time hours do not include the day of the 
week on which the public holiday occurs. 

The nurses’ union argued that the employees could 
have been required to work any shift on any day of the 
year. It submitted that in these circumstances the 
expression “the employee’s ordinary hours of work on 
the day or part-day” in section 116 referred to the 
ordinary hours of work on the public holidays on which 
the employees did not work, but on which they could 
reasonably have been requested to work. Thus, the 
union argued, section 116 was enlivened and the 
Hospital was required to pay the employees for such 
public holidays. 

The Federal Court did not agree. 

The obligation on an employer under section 116 of 
the FWA to pay an employee for a public holiday 
arises only where the employee is absent from his or 
her employment on the public holiday “in accordance 
with this Division”, particularly section 114. That 
section confers an entitlement on an employee to be 
absent from his or her employment on a public holiday.  

Section 114(1) operates upon the assumption that the 
employee would otherwise be required to work under 
the terms of his or her employment on that day. 
Otherwise, there would be no point in conferring a 
statutory entitlement to be absent. Where section 116 
applies, the employer is required to pay the employee 
“at the employee’s base rate of pay for the employee’s 
ordinary hours of work on the day or part-day”. 

The Court was of the view that the issue was whether 
the employees were absent from work on the public 
holidays under, the entitlement created by section 114 
of the FWA. This depended on whether they had 
ordinary hours of work on the public holidays for which 
they were not rostered. The FWA does not contain any 
general definition of the phrase “ordinary hours of 
work”. 

The applicant’s argument that the employees have 
“ordinary hours of work” on every day of the year 

because they are required to be available to work on 
all shifts was not accepted by the Court. It held that 
section 116 is concerned with whether the employee 
would ordinarily have worked on the public holiday if 
the employee were not absent from work in 
accordance with the entitlement under section 114. 

The employees are required to be available to work on 
all shifts, but were only required to work the shifts for 
which they are rostered. While the employees 
potentially have ordinary hours of work on any day 
before the roster for a fortnight is set, they actually 
have ordinary hours of work only on the days for which 
they are in fact rostered. Section 116 is concerned with 
the actuality, or reality, of the position. 

As the employees were not rostered to work on public 
holidays, they did not have ordinary hours of work on 
those days. They were absent from their employment 
because they were not required under the relevant 
enterprise agreement or their contracts to work on 
those days. 

Their absence from employment was not under any 
entitlement conferred by section 114(1) of the FWA. It 
follows, for the purposes of section 116 of the FWA 
that their absence from work was not “in accordance 
with this Division”. Therefore, section 116 did not 
require the Hospital to pay the employees for the 
public holidays for which they were not rostered to, and 
did not, work. 

The Court found, accordingly that the Hospital had not 
contravened s 116 of the FWA and, therefore, had not 
contravened s 44. 

All day and all night operations present many 
challenges. Pressure from employee organisations 
over employment entitlements can be significant, and 
requires careful attention. 

David Collinge 

dec@gdlaw.com.auERS C 

 

The Fair Work Act 2009 (FWA) imposes on employers 
significant obligations in their dealings with employee 
entitlements to take and extend parental leave. 

Section 76 of the FWA provides that an employee can 
extend their parental leave for a further 12 months 
immediately following a period of unpaid parental 
leave. An employer may only refuse the request for a 
further period up to12 months on reasonable business 
grounds. This extension can impose on employers a 
significant impact on their business having regard to 
the return to work guarantee for employees who take a 
period of unpaid parental leave. 

Employers should tread 
carefully when terminating 
employees on parental leave 
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Section 84 of the FWA provides that on the ending of a 
period of unpaid parental leave, an employee is 
entitled to return to the employee’s pre-parental leave 
position or if that position no longer exists, to an 
available position  for which the employee is qualified 
and suited nearest in status and pay to the pre-
parental leave position.  

Maintaining an employee’s position for 12 or even up 
to 24 months with an ever changing business 
environment can be challenging. 

Employers are sometimes faced with the situation 
where their business changes during a period of 
parental leave so that an employee’s position may 
become redundant whilst the employee is on parental 
leave. 

The Fair Work Act does not provide any restriction on 
an employer who genuinely determines an employee’s 
position redundant whilst that employee is on parental 
leave. 

Where an employee’s position has become redundant 
(as contemplated by Section 84(b) of FWA), the return 
to work guarantee means that an employer has an 
express and positive obligation to return the worker to 
a position of similar pay and status to the position they 
held prior to commencing parental leave. 

In Turnbull v Symantec (Australia) Pty Limited (2013) 
280 FLR 184, the Federal Circuit Court determined the 
effect of Section 84 was to impose an obligation on an 
employer to inform the employee of the existence, if 
there is one, of an available position for which the 
employer is qualified and suited nearest in status and 
pay to the pre-parental position.  The Court held there 
was also an obligation on the employer to offer such a 
position to the employee.   

An “available position” was held to require the 
employer to determine whether it was within the 
employer’s power to make a position of comparable 
status and pay available.  If there are no available 
positions that are comparable in pay or status, the 
employer will have no obligation under Section 84 of 
the FWA to make any positions available to the 
employee. 

The return to work guarantee after a period of unpaid 
parental leave under Section 84 of the FWA is a 
workplace right within the meaning of Section 341 of 
the FWA.  An employer must not take adverse action 
against a person who has such a workplace right. 

Consequently, where an employee’s position has been 
determined to be redundant during a period of unpaid 
parental leave, an employee has a workplace right to 
be placed into an available position nearest in status 
and pay to the employee’s pre-parental leave position.  

The question that remains for employers in these 
circumstances is when are they required to make the 
determination as to whether there is an available 
position of similar pay and status?  

It is arguable (but has not yet determined by the 
Courts) that an employee’s return to work guarantee is 
a workplace right which crystallises or can only be 
enforced on the ending of unpaid parental leave.  As 
the section contemplates workplace changes during a 
period of parental leave of up to two years - so that an 
employee’s position may no longer exist during the 
parental leave - the determination as to whether there 
is an available position can only properly be made on 
the “ending” of the parental leave when the employee 
is “entitled” to return to either the pre-parental leave 
position or an available position.  

In other words, on the basis the workplace right under 
Section 84 of FWA can be exercised on the ending of 
unpaid parental leave, employers may be exposed to 
an adverse action claim if they terminate an 
employee’s contract of employment before the end of 
the parental leave period.  Tread carefully. 

Michael Gillis 
mjg@gdlaw.com.au 

WORKERS COMPENSATION ROUNDUP 

 

 

Section 60(2A) of the Workers Compensation Act 1987 
provides that a worker’s employer is not liable to pay 
the cost of medical treatment or services without the 
prior approval of the insurer.  The Guidelines provide 
for some exemptions to this provision but to date the 
operation of Section 60(2A) has been largely untested 
in the Workers Compensation Commission. 

In Chris Waller Racing Pty Limited v Muscutt (2016) 
NSWWCCPD 57, Acting Deputy President 
Larry King SC was required to determine the operation 
and limits of this section. 

On 13 January 2015 Muscutt injured his back at work.  
A few days after his symptoms worsened and he 
presented at hospital.  His treating specialist advised 
he shoulder undergo immediate spinal surgery.  
Muscutt advised his employer about the injury and the 
medical advice received.  The employer required that 
Muscutt consult a general practitioner first and get a 
referral to the same treating specialist so they could 
consider approving the surgery.  Subsequent to this 
and prior to approval being granted by the employer, 
Muscutt underwent surgery, with a revision operation 
two weeks later. 

On 1 June 2015 the insurer issued a Section 74 Notice 
denying liability for the surgical expenses, amongst 
other entitlements, on the basis they were not 
reasonably necessary.  Prior to the arbitration hearing 

Pre-Approval of Medical 
Expenses – A Toothless Tiger? 
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the insurer withdrew the Section 74 Notice and 
accepted that surgery was reasonably necessary but 
asserted they were not liable to pay the expenses by 
operation of Section 60(2A) given Muscutt had not 
sought pre-approval.  Muscutt submitted the 
exemptions in the WorkCover Guidelines would apply, 
particularly on the basis where an insurer disputes 
liability for medical treatment on the grounds that such 
medical treatment is not reasonably necessary and the 
Commission determines otherwise.  The arbitrator 
ruled in favour of Muscutt and ordered payment of the 
medical expenses. 

On appeal the insurer asserted the relevant statutory 
provisions and Guidelines were interpreted incorrectly 
by the arbitrator.   

The Acting Deputy President confirmed the arbitrator’s 
order and was of the opinion it would be incorrect to 
say the Section 74 Notice “should necessarily be seen 
as operating to create a retrospective dispute existing 
in advance of the treatment”.  The arbitrator’s decision 
involved no error and the operation of the section and 
the Guidelines meant that if at any relevant time the 
employer, through the insurer or indirectly, denies 
liability for medical treatment, the exemption operates.  
Lack of prior refusal or approval is not a bar to 
recovery of the medical expenses.  Although there was 
some ambiguity within the section this was not a bar to 
recovery of the medical expenses. 

The decision was immediately followed by Arbitrator 
Rimmer in Deans v Roderick Neil Mitchell t/as RN 
Mitchell & the Workers Compensation Nominal Insurer 
(2016) NSWWCCPD 279. 

These two decisions make it clear that for an 
exemption to apply all there needs to be is a dispute as 
to whether the need for treatment is reasonably 
necessary.  This is the situation in most medical 
treatment disputes and on that basis the restrictions in 
Section 60(2A) are in effect a toothless tiger from an 
insurer’s perspective.  Ultimately the real practical 
utility of the restrictions in Section 60(2A) should 
simply be viewed as giving the insurer a voice in the 
decision a worker must ultimately make as to what 
medical treatment to undergo. 

Stephen Hodges 
sbh@gdlaw.com.au 

 

On 16 December 2016 the NSW Government 
introduced two important regulations.  The first 
regulation makes provision for one further assessment 
of whole person impairment (WPI) for existing 
recipients who are faced with the prospect of losing 
their weekly benefits following the expiry of 260 weeks 
since the 2012 amendments unless they are assessed 

with greater than 20% WPI.  The second regulation 
makes provision for an insurer to pay a worker’s costs 
associated with merit reviews of work capacity 
decisions.    

Workers Compensation Amendment (Transitional 
Arrangements for Weekly Payments) Regulation 
2016 

The 2012 amendments introduced Section 39 to the 
Workers Compensation Act 1987.  This Section 
provides that a worker has no entitlement to weekly 
payments of compensation in respect of an injury after 
an aggregate period of 260 weeks (five years) of 
weekly compensation payments have been paid.  
Importantly, the Section does not apply to injured 
workers whose injury results in WPI of more than 20%.  
Workers who were in receipt of payments of weekly 
compensation at the commencement of the 
amendments in 2012 (“existing recipients”) will shortly 
be affected by the limitations imposed by Section 39. 

The Regulation provides that Section 39 does not 
apply to an injured worker if the injury has resulted in 
WPI and assessment of the degree of WPI is pending 
and has not been made because an approved medical 
specialist (AMS) has declined to make the assessment 
on the basis that maximum medical improvement has 
not been reached and/or the degree of WPI is not fully 
ascertainable.   

Furthermore, Section 39 does not apply where an 
insurer is satisfied the degree of WPI is likely to be 
more than 20%, whether or not the degree of WPI has 
previously been assessed.  The Regulation allows an 
insurer to accept a worker has a WPI of more than 
20% without the necessity of obtaining a binding 
Medical Assessment Certificate. 

For workers whose degree of WPI has already been 
assessed, the Regulation provides that one further 
assessment may be made to assess the degree of 
WPI resulting from the worker’s injury.  This 
overcomes the restriction contained within Section 
322A which limits a worker to only one assessment of 
WPI. 

The regulation is timely for injured workers who were in 
receipt of weekly payments immediately before 1 
October 2012 and who have continued to receive 
compensation by way of weekly payments.  The 260 
week limit would otherwise take effect with their 
payments potentially ceasing from 27 December 2017.   

The Workers Compensation Independent Review 
Office (WIRO) estimate there are approximately 6,000 
injured workers who may be affected by this limit.  It 
should be noted however that the Regulation only 
applies to “existing recipients”, that is to workers who 
were in receipt of weekly compensation immediately 
before 1 October 2012. 

In cases where the insurer disputes the 20% WPI 
threshold has been met, the Regulation now provides 

 

Workers Compensation 
Amending Regulations – Costs 
and Weekly Payments 
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an avenue for injured workers to seek a determination 
of WPI by an AMS.  The entitlement to obtain a further 
Medical Assessment Certificate pursuant to the 
Regulation is limited only to existing recipients of 
weekly compensation who have previously obtained a 
Medical Assessment Certificate.  The further Medical 
Assessment Certificate is the only further assessment 
that can be conducted and an injured worker cannot 
repeatedly seek further assessments in order to 
demonstrate a WPI greater than 20%.  Injured workers 
who are not existing recipients are still restricted to one 
Medical Assessment Certificate in total. 

Consequently, lawyers acting for injured workers will 
need to remain vigilant when obtaining a further 
Medical Assessment Certificate for the purposes of 
determining entitlement to continuing benefits under 
Section 39 and consider the possibility for future 
deterioration as no further Medical Assessment 
Certificate can be obtained. 

The Workers Compensation Commission advised in its 
December 2016 e-Bulletin that it would endeavour to 
refer disputes regarding the degree of permanent 
impairment for the 20% threshold issue to an AMS 
without delay. 

The Workers Compensation Amendment (Legal 
Costs) Regulation 2016 now allows for a legal 
practitioner to recover the costs for legal services 
provided in connection with an Application for a Merit 
Review of a work capacity decision conducted by an 
insurer. 

If the application is successful, that is the review 
results in an increase in the amount of weekly 
payments of compensation to the worker; the fee 
payable by the insurer to the legal practitioner is 
$1,800.  In any other case the fee payable by the 
insurer to the legal practitioner is $1,200.  This 
includes costs of unsuccessful applications and 
provision of initial legal advice to the worker. 

The Regulation takes effect in respect of work capacity 
decisions made after 16 December 2016 and it applies 
to all legal practitioners, not only those approved by 
WIRO. 

As the costs are payable by the insurer, WIRO has 
advised there will be no ILARS funding available in 
relation to provision of services covered by the 
Regulations. 

This change is a clear departure from the changes 
introduced by the 2012 amendments which removed 
an insurer’s liability to pay a worker’s costs.  This 
ultimately resulted in the establishment of ILARS which 
has assessed and paid for the provision of legal 
services to workers since that time.  It will be 
interesting to see in time if the balance of legal cost 
entitlements under the workers compensation scheme 
move to the new regime and thereby remove the 
necessity for ILARS approval and funding. 

Belinda Brown 
bjb@gdlaw.com.au 

CTP ROUNDUP 

 

 

It is more a scene from a “Whodunnit” than a possible 
motor vehicle accident.  Did he fall off a balcony or get 
hit by an unidentified motor vehicle?  That was the 
issue the District Court and subsequently the Court of 
Appeal had to determine in the decision of Nominal 
Defendant v Dowedeit [2016] NSWCA 332. 

What were the clues?  An unlocked balcony door, a 
wine glass, a hat and Mr Dowedeit, who was lying 
seriously injured on the footpath near his apartment on 
Denison Road in Dulwich Hill.  He had suffered 
fractures to one cervical vertebra, nine ribs, five bones 
in his pelvis, his right radius and his fifth lumbar 
vertebra.   

Dowedeit claimed he was struck by an unidentified 
vehicle when he stepped onto the road and was 
thrown onto the footpath. 

Dowedeit originally commenced proceedings in the 
District Court wherein the trial judge determined on the 
balance of probabilities the cause of his injuries was 
that he was hit by a motor vehicle.  The trial judge 
considered and rejected two other theories – namely 
that Dowedeit fell from a balcony awning or that he 
was assaulted.  

Further, the trial judge found the incident was a 
blameless motor accident, being a motor accident not 
caused by the fault of the owner or driver of any motor 
vehicle involved in the accident in the use or operation 
of the vehicle and not caused by the fault of any other 
person. 

As a result of the trial judge determining that Dowedeit 
was hit by an unidentified vehicle, he was awarded 
damages against the Nominal Defendant in the sum of 
$174,550.00 after a 50% deduction for contributory 
negligence. The Nominal Defendant appealed, 
challenging the trial judge’s finding on liability. 

Dowedeit recalled sitting on the balcony of his 
Dulwich Hill flat drinking wine at sunset on 27 February 
2012.  He told Police at the time he recalled going 
outside, walking onto the street to avoid a row of bins 
and feeling a ‘surge’ backwards.  During cross 
examination he recalled a ‘thump’ or a ‘hit’ and recalled 
lying on the ground and conversing with another 
person who lived in the unit block, who called an 
Ambulance.  He was subsequently transported to 
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Royal Prince Alfred Hospital where he stayed for two 
months. 

Police attended Dowedeit’s home following the 
accident where they found the balcony door unlocked, 
a wine glass on the balcony and a man’s hat visible on 
a ledge directly below where the wine glass was 
located.  Dowedeit confirmed the hat belonged to him. 

The Nominal Defendant denied Dowedeit was hit by a 
motor vehicle.  In the alternative they asserted if he 
was struck by a vehicle, the driver was not negligent 
and further, Dowedeit was contributory negligent by 
failing to take proper care when walking on a roadway.  
The Nominal Defendant also put forward the argument 
it was open to the trial judge to find that Dowedeit was 
injured when he fell from a balcony when retrieving his 
hat or that he was assaulted. 

Dowedeit retained a liability expert, Mr Schnerring, 
who concluded the more likely cause of his injuries 
was a motor accident rather than falling off the ledge.  
Schnerring noted the blood spots on the footpath 
shown in Police photographs were centred on a point 
about 2.4 metres out from the edge of the ledge and 
the ledge was about 3.5 metres above footpath level.  
Assuming Dowedeit was standing upright at the time 
Schnerring considered he would have needed to have 
jogged off the ledge to land at the position of the blood 
spots.  If he had inadvertently fallen off the ledge it was 
Schnerring’s opinion he would have landed on the 
footpath close to the property line however there were 
no blood spots nor a trail of blood across the footpath 
to indicate that he had moved close to the kerb and 
gutter after landing on the footpath near the edge of 
the ledge, had he fallen. 

Dr Short was retained on behalf of the Nominal 
Defendant.  He considered the injuries sustained by 
Dowedeit were consistent to those of a car crash and a 
fall and conducted computer simulations and was of 
the view that the injuries were more consistent with 
those sustained in a fall.   

The trial judge concluded the liability evidence was of 
limited value as it was largely based on a number of 
unproven assumptions as to variables.  The trial judge 
considered three possible causes of injury sustained 
by Dowedeit, namely a motor vehicle accident, a fall 
from a balcony and an assault.   

The trial judge rejected the possibility that Dowedeit 
was assaulted.  He also rejected the possibility he fell 
from the balcony noting this theory rested upon a note 
in the Police records that Dowedeit’s hat was found on 
the broad ledge and speculation was he had climbed 
over the balcony wall and garden bed and down to the 
ledge to retrieve it and in doing so accidentally fell off 
the ledge.  This would also involve a rejection of 
Dowedeit’s evidence that he had never climbed the 
balcony wall or down onto the ledge below and that he 
was unaware of any hat of his being on the ledge.  He 

further denied he had fallen off the balcony or had 
been on the awning. 

The trial judge found Dowedeit to be a persuasive 
witness who did not exaggerate his knowledge of 
events and accordingly determined his injuries were 
consistent with being involved in a motor accident.  
Further, the trial judge was not satisfied there was any 
evidence of negligence by the driver of the motor 
vehicle and accordingly determined the accident was a 
blameless accident within the definition of Section 7A 
of the Motor Accidents Compensation Act 1999. 

The trial judge also found Dowedeit’s assessment of 
damages should be reduced by 50% for his 
contributory negligence. 

The Nominal Defendant appealed. 

On appeal the Nominal Defendant challenged the trial 
judge’s findings that Dowedeit was hit by a 
motor vehicle.  His Honour’s assessment of 
contributory negligence was challenged by both 
parties.   

The Nominal Defendant challenged the trial judge’s 
findings as to Dowedeit’s position immediately after the 
accident which was inconsistent with him being struck 
by a motor vehicle and with evidence of a witness that 
he was lying right next to the kerb.  They also 
challenged the trial judge’s conclusions the expert 
evidence, specifically Dr Short’s opinion, did not 
support a finding that Dowedeit was struck by a 
vehicle.  A further appeal point put forwarded was that 
Dowedeit asserted he was walking in a direction from 
his residence which was different to that shown by the 
evidence. 

The Court of Appeal, when resolving the factual 
challenges put forward by the Nominal Defendant, and 
taking into account the evidence put before the trial 
judge, determined the trial judge did not err in resolving 
the factual matters concerning Dowedeit’s position on 
the footpath and as to his belief he was hit by a car. 

Further, other than pointing out inconsistencies 
between the pleadings and Dowedeit’s oral evidence, 
the Nominal Defendant did not identify any reason why 
Dowedeit’s version of events as far as he could recall 
should be rejected.  The version of events was first 
given and recorded in hospital notes and those of the 
Police and there was also objective evidence in the 
form of CCTV images corroborating his evidence.  
Although he gave evidence he had intended to turn left 
and south, he was not shaken on his evidence he 
recollected bypassing bins and this was consistent with 
him having turned right and walking onto the road at 
some point past a white station wagon.  

The Court of Appeal determined the Nominal 
Defendant had not established the trial judge erred in 
finding that Dowedeit was hit by a car and determining 
liability accordingly. 
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Further, the Court of Appeal did not cavil with the trial 
judge’s findings in relation to contributory negligence 
assessed at 50%.  The trial judge made such 
determination based on the following: 

 Dowedeit conceded it was dark and that it was 
prudent to look to his right to ensure there were 
no vehicles coming in that direction; 

 the street was very quiet; 

 sometimes he did not look when walking onto the 
street but assumed there were no cars coming; 

 if he had looked to his right he would have seen a 
car coming from that direction; 

 the accident likely resulted from his failure to see 
a car because he failed to look; 

 at the time of the accident it was still light  

 he was not intoxicated, having a blood alcohol 
content of 0.0245g per 100ml blood. 

The trial judge concluded the impact was more likely 
due to Dowedeit’s failure to look out for cars as he 
proceeded on the roadway and accordingly 50% was 
appropriate in the circumstances. 

The Nominal Defendant submitted 80% was more 
appropriate.  Dowedeit submitted 50% was too 
excessive. 

Taking into account the evidence the Court of Appeal 
determined the finding of the trial judge of 50% was 
appropriate in the circumstances.  Given the lack of 
information as to the precise circumstances of the 
accident other than the findings that Dowedeit failed to 
look, the Court of Appeal was not persuaded that the 
trial judge’s assessment of the level of contributory 
negligence at 50% was outside the appropriate range. 

The trial judge’s findings stood. 

The case is another example of why the evidence 
needs to be carefully considered in circumstances 
where injured parties have no recollection as to what 
occurred and the physical evidence available may 
point to various causes as to how an accident 
occurred.  It is a case of putting the pieces together 
and attempting to persuade the Court on the balance 
of probabilities what occurred in circumstances where 
the evidence could point to various causes. 

Naomi Tancred 
ndt@gdlaw.com.au 
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