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Unfair contract term legislation has applied to 
consumer contract in Australia since 2010 however 
times are changing and the application of that 
legislation will be extended to small businesses that 
enter into standard form contracts from November 
2016. Businesses now need to review their approach 
to contracting in light of the potential impact on 
standard form contracts used by businesses where 
one of the parties is a small business.  

The extension of the legislation to small business 
contracts has wide ranging implications as it will apply 
to most standard form contracts including those found 
in the construction, transport and manufacturing 
sectors and supply contracts for businesses. 
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Join us at our next seminar  

Managing the consequences of workplace 
injuries.  A look at workers, compensation 
and other potential liabilities and how to avert 
potential claims.  

Case studies on:  

 Bullying and harassment;  

 Suitable duties and a worker who will 
never return to their normal duties;  

 Performance management that results in 
psychological injury claims. 

 
 
21 September 2016  
8.30am to 10.00am 
Level 40, 161 Castlereagh Street Sydney 
RSVP:  jmy@gdlaw.com.au 
Registration 8.00am - Light Refreshments Provided 
No charges 

Unfair Contract Term Legislation 
extended to small business from 
12 November 2016 
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A standard form contract is typically one that has been 
prepared by one party to the contract and is not 
subject to negotiation between the parties—that is, it is 
offered on a ‘take it or leave it’ basis. Standard form 
contracts are typically used for the supply of goods and 
services to businesses and consumers in many 
industries, 

The unfair contract terms legislation provides that a 
term of a contract is unfair if: 

 it would cause a significant imbalance in the 
parties’ rights and obligations arising under the 
contract; and 

 it is not reasonably necessary in order to protect 
the legitimate interests of the party who would be 
advantaged by the term; and 

 it would cause detriment (whether financial or 
otherwise) to a party if it were to be applied or 
relied on. 

In determining whether a term of a consumer contract 
is unfair a court may take into account such matters as 
it thinks relevant, but must take into account: 

 the extent to which the term is transparent; 

 the contract as a whole. 

A term is transparent if the term is: 

 expressed in reasonably plain language; and 

 legible; and 

 presented clearly; and 

 readily available to any party affected by the term 

For small business the unfair contract term legislation 
will apply to a standard form contract entered into or 
renewed on or after 12 November 2016, where: 

 it is for the supply of goods or services or the sale 
or grant of an interest in land 

 at least one of the parties is a small business 
(employs less than 20 people, including casual 
employees employed on a regular and systematic 
basis) 

 the upfront price payable under the contract is no 
more than $300,000 or $1 million if the contract is 
for more than 12 months. 

If a contract is varied on or after 12 November 2016, 
the law will apply to the varied terms. 

The following are examples of the kinds of terms 
identified in the legislation that may be unfair: 

 a term that permits one party (but not another 
party) to avoid or limit performance of the 
contract; 

 a term that permits one party (but not another 
party) to terminate the contract; 

 a term that penalises one party (but not another 
party) for a breach or termination of the contract; 

 a term that permits one party (but not another 
party) to vary the terms of the contract; 

 a term that permits one party (but not another 
party) to renew or not renew the contract; 

 a term that permits one party to vary the upfront 
price payable under the contract without the right 
of another party to terminate the contract; 

 a term that permits one party unilaterally to vary 
the characteristics of the goods or services to be 
supplied, or the interest in land to be sold or 
granted, under the contract; 

 a term that permits one party unilaterally to 
determine whether the contract has been 
breached or to interpret its meaning; 

 a term that limits one party’s vicarious liability for 
its agents; 

 a term that permits one party to assign the 
contract to the detriment of another party without 
that other party’s consent; 

 a term that limits one party’s right to sue another 
party; 

 a term that limits the evidence one party can 
adduce in proceedings relating to the contract; 

 a term that imposes the evidential burden on one 
party in proceedings relating to the contract; 

 a term of a kind prescribed by the regulations 
created pursuant to the legislation. 

The above list is not exhaustive nor is it intended to be 
exhaustive. 

Courts have the power when dealing with unfair 
contract terms to make orders: 

 declaring a contract void from the start  

 declaring a term an unfair term 

 declaring terms of the contract are void 

 varying terms  

 preventing enforcement of terms 

 directing refunds of money 

 ordering compensation. 

Standard form contracts are rife in the transport and 
construction sector. Businesses that seek to impose 
standard terms in master service agreements shifting 
responsibility to contractors for a loss irrespective of 
the cause will find contract terms of that nature 
challenged where a loss occurs and the contractor is a 
small business.  

The use of standard contracts developed by industry 
associations and others will become problematic 
where they contain terms that are unfair. 

We may see a move away from standard form 
contracts with some negotiation of terms intended to 
take a contract outside the ambit of the unfair contract 
term legislation however if it quacks like a duck its 
usually a duck and if a contract is not truly up for 
negotiation it will most likely be found to be a standard 
form contract. 

https://www.accc.gov.au/business/business-rights-protections/unfair-contract-terms/unfair-contract-terms-faqs#upfront
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We may also see a move away from unfair allocation 
of risk in subcontracting in the building sector. 

Small businesses may also take a slightly more 
cavalier approach to entering into contracts where 
unfair terms are imposed as they may well prefer to 
win the job and plan to challenge unfair terms if 
something does go wrong. 

One thing is certain, organisations that contract with 
small businesses will now face challenges to unfair 
contract terms that are imposed in standard form 
contracts. 

David Newey 

dtn@gdlaw.com.au 

 

 

The Court of Appeal has again confirmed that where a 
truly independent contractor sustains injury then there 
will be no liability on the part of the principal (Lee v 
Wickham Freightlines Pty Limited). 

The matter has a lengthy history and we have 
previously discussed the trial judge’s decision in our 
January edition of GD News. 

Mark Lee sustained significant injury to his back on 
14 March 2005 whilst he was manoeuvring boxes that 
contained cans of soft drink in the back of his 
semi-trailer.  Lee’s injury occurred whilst he was 
unloading the trailer at a depot that was owned and 
operated by Combined Distribution Management 
(“CDM”)  in Yennora.  At the time of the accident Lee 
was employed by Williams Bulk Haulage Pty Limited 
who were a subcontractor to Wickham Freightlines.  In 
turn, Wickham had contracted with Woolworths to 
transport goods to a Big W store in Campsie.  
Woolworths owned the goods and the trailers had 
been loaded at Woolworths Big W distribution centre.  
Goods were loaded onto pallets and then unloading 
would be undertaken by Combined Distribution 
Management.  The injury occurred as when Lee 
climbed onto the back of the trailer several boxes of 
soft drink had come free and needed to be re-stowed 
on the pallets.  Lee’s evidence at trial was to the effect 
that he had sought assistance from forklift workers 
however no suitable assistance was forthcoming and 
he had to perform the task himself. 

The case against Wickham at trial was on the basis 
that Wickham owed Lee a duty of care by reason of 
Wickham allegedly being an occupier of the CDM 
distribution centre or by reason that its employees, 
some of whom carried out duties at the CDM 
distribution centre, were somehow responsible for 
providing assistance to drivers such as Lee and had 
failed to do so in this instance. 

The claim came on for hearing before His Honour 
Justice Harrison in the Supreme Court, who found that 
no such duty of care arose.  In fact, His Honour 
determined that Wickham had entered into a contract 
with Lee’s employer for the employer to provide drivers 
including Lee and that agreement specifically required 
the driver to engage in the tasks associated with 
unloading and reloading at the distribution centre.  In 
addition, Wickham had no responsibility for directing 
and supervising Lee’s duties.  Further, his Honour 
found that the occupier of the distribution centre was 
CDM rather than Wickham although some Wickham 
employees worked full time at the centre.  However, 
his Honour determined at trial that the Wickham 
employees were under no obligation to provide 
assistance to Lee and therefore no duty of care arose. 

His Honour Justice Harrison therefore found no liability 
on the part of Wickham. 

Lee appealed. 

Lee’s appeal was dismissed by a majority judgment. 

Justice Basten in his judgment stated: 

“The starting point for any legal analysis must be the 
basic proposition that the general law does not 
impose on a principal vicarious liability for the acts of 
its subcontractor.  Nor did the appellant assert that 
Wickham was in any sense liable for the negligence 
of WBH.  Further, generally, the law does not impose 
on the principal a duty of care with respect to the 
employees of its subcontractor.  There may, 
however, be particular circumstances in which the 
principal does owe a duty of care to an employee of a 
subcontractor; it is not, however, to be equated with 
the duty of care owed by the employer.  As further 
explained by the High Court in Stevens, in a passage 
adopted in Leighton Contractors Pty Limited v Fox: 
“The circumstances may make it necessary for the 
entrepreneur to retain and exercise a supervisory 
power or to prescribe the respective areas of 
responsibility of independent contractors if confusion 
about those areas involves a risk of injury.  But once 
the activity has been organised and its operation is in 
the hands of independent contractors, liability for 
negligence by them within the area of their 
responsibility is not borne vicariously by the 
entrepreneur.”” 

The Court of Appeal concluded that none of the factors 
that may give rise to liability on the part of a principal 
existed in this case. 

The decision of the trial judge was therefore upheld. 

Unfortunately for Lee after a long and lengthy battle his 
claim was unsuccessful.  

 The Court of Appeal again confirmed there was no 
liability on the part of a principal where there is an 
injury sustained by an employee of a subcontractor, 
except in certain (rare) circumstances. 

Amanda Bond 
asb@gdlaw.com.au 

No Liability for Injury to 
Independent Contractors 

mailto:dtn@gdlaw.com.au
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In NSW, when the Civil Liability Act was enacted in 
2002, a number of provisions were incorporated into 
the legislation that provided protection to public 
authorities.   

Section 45 of the Act for example was recently re-
considered by the Court of Appeal in Nightingale v 
Blacktown City Council, and the decision confirms that 
in order for there to be liability, Councils must have 
actual knowledge of the risk that caused the injury.  
That actual knowledge has been determined by the 
Courts to be that of a person at decision making level. 

Section 43A relates to special statutory powers and 
provides that a Council will not be liable for the 
exercise of their special statutory powers unless their 
actions are “so unreasonable” no authority could 
consider the omission to be a proper exercise of or 
failure to exercise its statutory powers. 

In Mansfield v Great Lakes Council the NSW Court of 
Appeal has again considered the operation of these 
sections. 

John Mansfield sustained injury on 1 January 2010 
when he drove his water truck that was fully laden 
along a single track of Greens Crossing Road south of 
Stroud.  When he was crossing a culvert the left side of 
the bank gave way and his truck rolled into the water.  

Mansfield commenced proceedings against Great 
Lakes Council who were responsible for the care and 
maintenance of the road.  In their defence Council 
relied on the statutory defences contained in the Civil 
Liability Act 2002, in particular Section 43A and 
Section 45. 

At trial Mansfield was unsuccessful in his claim against 
the Council. 

Mansfield appealed. 

His appeal was however also unsuccessful. 

At trial Mansfield relied on an expert’s report of John 
Jamieson.  The expert noted that following the 
accident Council replaced the culvert, widened it to 
about four metres and installed head walls on either 
side.   

Peter Margery, the Assistant Asset Manager for the 
Council who undertook inspection of Greens 
Crossings’ Roads gave evidence.  His evidence was to 
the effect that as the road was rarely used it was 
category “1”.  It was however still inspected at least 
once a year, and perhaps also after heavy rain.  The 
road would be graded as part of the annual inspection.  
Programmed maintenance work was undertaken in 
July 2009.  Mansfield also argued that the Council had 
actual notice of the issue as in late 2009 a local had 
complained to Kathy Dennis at Council. 

The Court was not however satisfied that a person at 
decision making level had actual knowledge of any 
issue with the culvert.  The defence pursuant to section 
45 of the Act therefore succeeded.   

In considering Section 43A of the Civil Liability Act 
2002 Justice Basten who delivered the leading 
judgment noted that the concept of unreasonableness 
contained in Section 43A is in effect a judicial review of 
administrative action. 

Justice Basten stated that: 

“The trial judge found that the plaintiff ;failed to satisfy 
the high hurdle created by Section 43A in 
circumstances where it had proffered no evidence to 
demonstrate that no roads authority acting 
reasonably would have failed to undertake the 
replacement of the culvert prior to 1 January 2010.   
... although not clearly identified in the appellant’s 
submissions, there were in effect two limbs to the 
exercise upon which it relied.  First, the 
circumstances in which the omission occurred 
involved, on one view, ignorance on the part of the 
Council as to factors which would have required it to 
act.  If that were correct, the appellant needed to 
establish that the ignorance of the Council was itself 
so manifestly unreasonable that no Council acting 
properly could have failed to identify the 
circumstances calling for action.  The second limb of 
the exercise was to establish that, given the 
knowledge which it ought to have had on that 
standard, the Council could not have failed to act. 

So far as knowledge was concerned, the appellant 
needed to establish that the inspections carried out 
by Mr Margery were so manifestly defective that no 
roads authority could properly have thought them 
adequate.  Whether or not it was necessary to put a 
proposition in those terms to Mr Margery need not be 
determined; it is sufficient that the cross examination 
of Mr Margery, passages of which have been set out 
above, failed to seek, let alone elicit, any concession 
that his conduct was inadequate, let alone grossly 
inadequate.  ... Finally, there is at least implicit 
reliance upon the steps taken to replace the culvert 
after the accident.  However, it appears that that 
conduct was taken on the basis of calculations as to 
possible rain events, the precise elements of which 
are not known.” 

Mansfield therefore failed in his claim on all counts. 

The case is again a reminder that the defences in the 
Civil Liability Act 2002 are powerful defences for 
Councils. 

Amanda Bond 

asb@gdlaw.com.au 
 

 

Immunities and Councils – the 
tough battle continues for 
plaintiffs 

mailto:asb@gdlaw.com.au
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Justice Davies of the NSW Supreme Court has 
considered the defence of obvious risk in the context of 
a classic “slip and fall” in Raad v VM & KTP Holdings 
Pty Ltd as Trustee for VM & KTP Nguyen Family Trust 
[2016] NSWSC 888.  In doing so, he provides a neat 
summary of the elements required to establish whether 
a risk of a slip and fall is an insignificant risk.   

Mr Raad fell over on wet tiles in Busby Shopping 
Centre.  At the time, he was running from the car park 
onto an uncovered tiled area at the rear entrance to 
the shopping centre.  He subsequently sued the 
owners of the shopping centre for damages for 
personal injuries. The specific allegations of 
negligence were a failure to warn, to cover the tiles, to 
inspect the tiles maintain a non-slip covering, prevent 
the tiles being walked on, and  failure to provide non-
slip tiles.  

Mr Raad’s evidence varied as to exactly where he was 
when his feet went out from under him.  At a view of 
the accident scene 3 months after the accident, Mr 
Raad identified the point where he slipped to an 
expert, and this was several metres onto the tiled area.   

The defendant shopping centre owners relied on this 
evidence to argue Mr Raad had to take several steps 
on the tiled surface to reach the point where he fell, so 
he should have realised the tiles were slippery and 
slowed from his running pace.   However, at trial Mr 
Raad changed his evidence and said he covered less 
than a metre on the tiled surface before he fell.   His 
Honour preferred the more contemporaneous evidence 
3 months after the view to the evidence given at trial 4 
and a half years later, but there must have been an 
anxious moment for the defendants when the plaintiff 
gave his contradictory evidence in the witness box!    

Having determined Mr Raad took a number of steps 
before he fell, his Honour then turned to a 
consideration of whether the risk of slipping on the wet 
tiles was an obvious risk.  The duty on the defendant 
as occupier to take reasonable care to avoid a 
foreseeable risk of injury to Mr Raad includes a 
requirement to take reasonable precautions to deal 
with the risk of a person slipping over on wet tiles at 
the entrance to the shopping centre.   His Honour 
referred to Schultz v McCormack as authority for the 
proposition that just because someone falls on a wet 
surface does not necessarily mean the occupier has 
been negligent.  This is because people normally take 
appropriate steps when confronted with large 
expanses of wet tiles to make sure they do not fall, 
including moving more cautiously over wet areas to 
deal with that risk.    

The defendant occupier conceded that the risk of a fall 
on the wet tiled area was foreseeable, but argued the 
precaution to warn plaintiff would not have been taken 

because the risk was an obvious risk within the 
meaning of Civil Liability Act 2002 (NSW).   Section 5F 
of the Act provides that an obvious risk is a risk that in 
the circumstances would have been obvious to a 
reasonable person in the position of that person. 
Obvious risk includes matters of common knowledge.  

Under Section 5H of the Act a defendant does not owe 
a duty to warn a person of an obvious risk.   

The defendant occupier submitted, therefore, that wet 
tiles being slippery was a matter of common 
knowledge, that the risk of slipping was therefore an 
obvious risk and that the precaution of warning Mr 
Raad that wet tiles would be slippery would not have 
been taken because the risk was an obvious risk.   
Justice Davies agreed the risk was an obvious one and 
therefore there was no breach of duty by the defendant 
occupier for failure to warn.  It was also noted that in 
any event Mr Raad could not read English, so a 
warning sign would not have been any help to him.   

The defendant occupier also sought to argue the risk 
was insignificant.  His Honour thought the defendant’s 
evidence was weak on this issue, as the defendant 
could have called an officer from the  Busby Shopping 
Centre to give evidence there had been no claims for 
“slip and falls” or  reported falls in the 18 months 
leading up to Mr Raad’s accident,  but did not do so.  
Instead, the defendant occupier relied on the fact that 
no documents were produced under subpoena in 
response to a subpoena served on the defendant 
occupier for such documentation.   

The defendant argued the  Court could take a negative 
inference, ie  that  if no documents concerning slip and 
fall accidents and personal injury claims for the 18 
months prior to Mr Raad’s accident were produced, 
then meant that there had been no such falls or claims. 
The absence of claims or reported falls it was further 
submitted meant the risk of a slip and fall was 
insignificant. Perhaps surprisingly, his Honour was 
prepared to accept this inference should be drawn, 
given his Honour pointed out that there was better 
evidence easily available to the defendants.  However, 
his Honour was not prepared to take the next step in 
the defendant’s argument that this inference should 
lead to a conclusion that the risk of such a slip and fall 
was insignificant.  

The lesson to be learnt from his Honour’s reasons for 
an insurer trying to establish a risk of a slip and fall 
was insignificant is that a Court will require: 
 evidence about the frequency of pedestrian traffic 

in the area; 
 evidence of wet days in that period so that any 

assessment could be made that an absence of 
falls meant that the risk was insignificant; 

 evidence of how frequently, and  at what time 
prior to the accident, the tiles were treated with an 
anti-slip coating.  

His Honour took note of the evidence produced under 
the same subpoena to the defendant occupier that an 
anti slip coating was applied to the tiled area in 

Mr Raad and the slippery floor –
Isn’t  it obvious! 

https://www.caselaw.nsw.gov.au/decision/5771a70ee4b058596cb9cc65
https://www.caselaw.nsw.gov.au/decision/5771a70ee4b058596cb9cc65
https://www.caselaw.nsw.gov.au/decision/5771a70ee4b058596cb9cc65
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December 2012.  The subpoena had sought 
documentation in respect of the 2 year period prior to 
the accident in 2012 and his Honour drew an inference 
that given the documentation produced that no such a 
coating was applied between 1 January 2010 and l 
December 2012.   The inference was fatal to the 
defence of the claim as his Honour concluded that if 
there had been no regular application of a non-slip 
surface to tiles that were exposed to the weather 
including the rain it cannot be said that the risk of a 
person slipping and injuring themselves was an 
insignificant one.  

The liability experts retained by both parties produced 
a joint report in which the experts agreed that the tiled 
area had inadequate cross fall to allow water to drain 
away and could have been made safer by replacing all 
of the tiles with tiles that had a textured surface texture 
or alternatively periodically applying a non-slip coating 
to the tiles. Justice Davies found the defendant 
occupier had breached the duty owed to Mr Raad by 
failing to take one of these two steps  ( despite the re-
tiling  being a cost of $100 per square metre) that a 
surface treatment with certified slip resistance 
properties was applied and kept in good condition by 
renewing the treatment from time to time as necessary.   

On the issue of causation, Mr Raad had to establish 
that he would not have fallen had there been non slip 
tiles or a non slip coating applied to the tiles.  The 
defendant occupier also argued that Mr Raad had the 
onus to prove the speed Mr Raad moved at and the 
poor condition of his shoe soles (which were found to 
be slippery by the experts at the trial) did not cause Mr 
Raad to slip.  His Honour accepted Mr Raad was 
running from his parked car in the car park to reach the 
covered section of the shopping village and that this 
together with the lack of texture on the surface of the 
tiles had caused the fall.  There was no evidence as to 
the state of Mr Raad’s shoes at the time of the 
accident however, such that would allow any 
conclusion to be drawn as to the shoe soles may have 
contributed to the accident.      

The surface of the tiles was however the substantial 
cause of the fall.  When considering the extent of the 
contributory negligence of Mr Raad, his Honour 
reduced damages by 10% due to his failure to slow his 
pace to compensate for the slipperiness of the tiles.  
This seems a bit low, given that his Honour found that 
the risk of the fall was an obvious risk.  

The result may have been more favourable to the 
defendant occupier if there had been evidence of the 
state of Mr Raad’s shoe soles at the time of the 
accident, as his Honour intimated he would have been 
prepared to consider the state of Mr Raad’s shoe soles 
as having caused in part the slip and fall, but there was 
no such evidence to allow him to do so.  

As can be seen what appears to be a simple slip and 
fall claim can involve quite a few considerations  

Fiona Hornsby 
fjh@gdlaw.com.au 

 

Under Section 62 of the Strata Schemes Management 
Act 1996 (NSW) an Owners Corporation has an 
absolute duty to repair and maintain the common 
property of the strata scheme.  Most Owners 
Corporations consider it prudent to obtain expert 
advice on the remedial works that will be required and 
to carry out those works as quickly as possible, in 
order to avoid any complaints being made by lot 
owners that the Owners Corporation has breached this 
duty.  However where the Owners Corporation intends 
to sue the developer or builder of the property for the 
defects that have led to the need to carry out these 
remedial works, the Owners Corporation should be 
careful not to be too hasty in commencing the remedial 
works if they are not truly urgent. 

In the recent NSW Supreme Court case of Owners 
Strata Plan No. 77475 v Walker Group Constructions 
Pty Limited & Anor [2016] NSWSC 1127, an Owners 
Corporation’s haste in carrying out remedial works has 
resulted in a finding that those works were undertaken 
at its own volition and risk and, since they were neither 
urgent nor necessary, the builder was not ordered to 
pay for them. 

This case concerned a claim of defects in a 
development at Rhodes, New South Wales.  The 
development consisted of five residential blocks 
located over an associated common basement car 
park.  The first defendant, Walker Group Constructions 
Pty Limited, was the builder and the second defendant, 
Walker Corporation Pty Limited, was the developer.  
The construction of the development had been 
completed by August 2006. 

By September 2012 the Owners Corporation had 
received a number of complaints from lot owners in 
respect of water coming into their units.  At a meeting 
on 18 September 2012 the executive committee of the 
Owners Corporation resolved to approve a quotation 
from Integrated Building Consultancy for arranging 
tenders for the undertaking of urgent repairs at nine of 
the units. 

The Owners Corporation commenced proceedings 
against the builder and the developer on 21 December 
2012 alleging a breach of the statutory warranties set 
out in Section 18B of the Home Building Act 1989 
(NSW). The defendants denied the claims against 
them. 

On 19 March 2013 the Owners Corporation’s lawyers 
wrote to the defendants’ lawyers inviting them to 
conduct an inspection of the complex.  The letter 
stated the reason for the invitation being extended was 
a number of lot owners had indicated they intended to 
commence proceedings against the Owners 
Corporation unless the water damage issues affecting 
their units were rectified.  According to the letter, in 

The court says that where an 
Owners Corporation has acted in 
haste, it must repent at leisure 

mailto:fjh@gdlaw.com.au
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order to mitigate its potential exposure in relation to 
claims by the lot owners, the Owners Corporation had 
obtained tenders for the rectification work and that 
work was planned to commence in the following 
fortnight. 

In response, the defendants’ lawyers noted that rather 
than being “urgent” remedial work, it had been a 
number of months since the Owners Corporation had 
resolved to carry out the work and therefore there was 
no urgency.  After providing them with copies of the 
intended scope of works and other related documents, 
the Owners Corporation’s lawyers again wrote to the 
defendants’ lawyers, once more referring to the “urgent 
remedial works required at the property” and noting the 
defendants had expressed an intention to inspect the 
units. 

On 21 June 2013 the Owners Corporation’s lawyers 
wrote to the defendants’ new solicitors referring to the 
Owners Corporation’s duty to repair and maintain the 
common property pursuant to the Act and also noting 
that “due to increasing water damage from recent 
heavy rain” it urgently needed to undertake repairs to 
the common property to prevent further water entry 
and to mitigate its loss in the proceedings.  The 
defendants’ lawyers responded with a further rejection 
that there was any urgency to carry out the repairs.  
They noted that if the matter had indeed been urgent it 
would not explain the “leisurely way” in which a 
quotation had been obtained based on a scope of 
works for the remediation works.  The lawyers noted: 

“Whilst we are aware of your client’s duty to repair 
and maintain the common property, such work does 
not automatically arise from any default on the part of 
our client and is not automatically at the cost of our 
client.  We require your client to prove its case. [The 
scope of works] does not support the existence of 
defects based on any facts (such as observations of 
defects made by your client’s expert).  It is predicated 
on assumptions that the construction of the building 
was not in accordance with the contract and/or the 
relevant Building Codes and Standards.  As such the 
purported scope of works for remediation can at best 
be described as exploratory and speculative.  Any 
work performed by [the remediation contractor] will 
be at your client’s cost”. 

The lawyers exchanged further correspondence in the 
same terms and the remediation works were 
scheduled to commence on 14 November 2013.  
Meanwhile, the claims in the proceedings were 
referred to a Referee, Mr Barry Tozer, for hearing and 
report.  Mr Tozer delivered a report which determined 
that the plaintiff’s expert had been in error in identifying 
the cause of the water damage and as a consequence 
the scope of works based on his report was to an 
extent unnecessary and at a greater cost than needed 
to be expended.   

In coming to this conclusion, Mr Tozer had examined 
the history of the correspondence between the parties’ 
lawyers and found there did not appear to be any 

immediate need to act.  The urgency was not due to 
any act or omission of the defendants.  Instead, when 
the plaintiff undertook the work it did so of its own 
volition. 

The remaining question therefore was whether the 
plaintiff had acted reasonably in undertaking the 
remedial works, particularly since it had relied on an 
expert’s advice that the work was necessary.  He 
found in the circumstances that the Owners 
Corporation had not acted reasonably and therefore 
had carried out the works at its own volition and the 
excess cost of its remedial works over the cost 
estimated by the defendants’ expert was to be borne 
by the Owners Corporation. 

As part of the Court proceedings the Court heard 
submissions from the parties as to whether the 
Referee’s report should be adopted by the Court.  The 
Owners Corporation challenged those parts of the 
Referee’s report that held it should be liable for the 
excessive costs of the rectification.   

The Supreme Court commented it was necessary to 
determine whether the Owners Corporation’s actions 
were “not unreasonable” in the circumstances.  The 
Court held that in cases where damages are claimed 
for work carried out on the advice of experts, it is 
necessary to review all the circumstances including: 
whether such advice was notified to the party that 
caused the injury; whether the party that caused the 
injury was given the opportunity to suggest (and did 
suggest) that such advice should not be taken or 
followed in some or all respects; and whether the party 
that caused the injury was given the reasonable 
opportunity to perform the rectification works itself. 

The Court noted in this case that the advice had been 
notified to the defendants in the form of a scope of 
works; the defendants took the opportunity to advise 
the plaintiff that such advice was exploratory and 
speculative; and the defendants did not take up the 
opportunity that was provided to them to perform 
rectification works in accordance with the scope that 
was provided to them. 

The Court commented that by acting precipitously, the 
Owners Corporation did not get the benefit of a second 
opinion on the scope of works that was required in the 
circumstances.  The Court further found there was an 
absence of any direct evidence that any of the lot 
owners had actually made threats of legal action.  The 
fact the process of undertaking rectification work took 
18 months between February 2012 and August 2013 
before the rectification contractor was actually 
engaged to complete the works militated against a 
finding of an urgent or immediate need for the works to 
be completed.  The Owners Corporation had been 
taking appropriate steps in accordance with its 
obligations under Section 62 of the Act to maintain the 
property by seeking to hold the defendants liable for 
the rectification works by commencing the proceedings 
in December 2012 and in obtaining the relevant expert 
opinions in respect of the work.  There was no 
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evidence either before the Referee or in the 
applications before the Court to support the conclusion 
that the failure to do the work urgently or immediately 
would be in breach of the Owners Corporation’s 
obligations under the Act.  Consequently the Court 
adopted the Referee’s report in this regard. 

This case illustrates the balance that Owners 
Corporations need to maintain a balance between 
acting quickly to identify defects (particularly in order to 
commence any necessary proceedings prior to the 
expiry of the two year time limit in the Home Building 
Act for non-structural defects), and to ensure they 
comply with their obligations under the Strata Schemes 
Management Act, but not to act so quickly that they fail 
to undertake the proper investigations and protect their 
potential entitlement to recover the remediation costs 
from the builder and/or developer. 

Linda Holland 
lmh@gdlaw.com.au 

 

The purpose of the Building & Construction Industry 
Security of Payment Act 1999 (NSW) is to try to 
facilitate the payment of money to building contractors 
and subcontractors for work carried out under 
construction contracts. The recent case of QC 
Communications NSW Pty Limited v CivComm Pty 
Limited [2016] NSWSC 1095 reminds us that while 
adjudicators and Courts will strive to make decisions 
that are consistent with this purpose, they will draw the 
line where there has been a clear case of fraud. 

In this case, the plaintiff had been contracted by NBN 
Co Limited to install and connect high speed data 
cables to private houses and businesses in New South 
Wales as part of the rollout of the National Broadband 
Network.  QC Communications subcontracted some of 
the installation and connection work in the 
Queanbeyan area to the defendant, CivComm.  In turn, 
CivComm subcontracted some of the installation work 
to various other installers. 

Following an audit conducted by NBN which raised 
issues concerning the work undertaken by CivComm, 
QC Communications stopped paying CivComm’s 
invoices. 

On 3 November 2015 CivComm served a payment 
claim under the Act for $163,947.30 (including GST) in 
respect of five of its invoices.  The following day QC 
Communications served a payment schedule stating 
the scheduled amount as “nil”.   

Fourteen days later CivComm sent an email to 
Adjudicate Today enclosing an application form 
claiming the amount claimed in the payment claim.  
The covering email stated that the supporting evidence 
for the claim was in a Dropbox account which was able 
to be accessed by a link in the email.  A number of 

minutes later, a copy of this email was sent to QC 
Communications.   

Following an exchange of correspondence between 
Adjudicate Today and CivComm, further emails were 
sent by CivComm to Adjudicate Today attaching 
copies of the documents relied upon by CivComm in 
the adjudication.  A hard copy of the application and 
submissions was also sent to Adjudicate Today.  
However it transpired that the further emails and hard 
copies of these supporting documents had not been 
provided to QC Communications.   

The adjudicator, Mr Phillip Martin, delivered a 
determination in due course determining that 
CivComm was entitled to an amount of $149,622.00 
including GST.  In reaching that conclusion, the 
adjudicator had accepted that QC Communications 
had established a number of defects in the work and 
he had made deductions from the amount claimed in 
view of those defects.   

QC Communications brought an application in the 
Supreme Court asking for a declaration that the 
adjudicator’s determination was void on the grounds 
the adjudication application had not been properly 
served upon them or alternatively that the 
determination had been procured by fraud.   

In considering the first of the submissions, the Court 
noted that although it appeared that the supporting 
material may not have been served on 
QC Communications, since they in turn had been able 
to served a response to the adjudicator and the 
response had dealt with the substance of the issues 
between the parties, there had been no absence of 
procedural fairness.  Accordingly it would not be 
correct to overturn the adjudicator’s determination on 
this ground alone.   This is an example of the court 
taking a practical approach to evaluating the 
information available to each party and the method by 
which they ordinarily communicate when applying the 
provisions of the Act. 

However the Court considered the allegations of fraud 
in a very different light.  When providing invoices for 
the work carried out, CivComm had (in accordance 
with the processes required for the NBN rollout) 
described the work carried out at particular houses and 
the number of underbore installations required at any 
address due to the inability to dig trenches or for other 
practical considerations.  In turn, CivComm had 
obtained these details from its own subcontractors and 
had then produced its own invoices based on these 
subcontractors’ works.  However a close examination 
of these invoices showed there was a significant and 
widespread disparity.   

On many of the invoices the number of underbore 
installations for which payment was claimed had been 
increased and the extra value of this work had been 
added to the amount being claimed under CivComm’s 
invoices.  Furthermore, these disparities were all in 
CivComm’s favour.   

Fraud does not pay 
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Hall J held that he was satisfied the determination had 
been induced by fraud in this case.  That fraud 
consisted of CivComm relying on invoices in support of 
its claim that it (and the managing director of that 
company in particular) knew were false, because they 
included claims for work that CivComm knew it had not 
performed.  It was not credible for that number of 
mistakes to be made let alone for that number of 
mistakes to be made all in CivComm’s favour.   

In the Judge’s opinion the fraud was sufficiently 
significant and widespread that it had had a substantial 
effect on the adjudicator’s determination and as a 
result the determination should be set aside. 

In this case the Court had been prepared to overlook 
some of the deficiencies by which CivComm had 
commenced the adjudication of its claim, including the 
method by which it had provided its supporting material 
and the extent to which that failure had led to a lack of 
procedural fairness. 

But where there is a clear indication of fraud, it is likely 
that the Court will act swiftly to declare any resultant 
determination void. 

Linda Holland 
lmh@gdlaw.com.au 

 

A recent case in the Supreme Court of New South 
Wales has reminded us that where a payment claim is 
referred to an adjudicator for determination under the 
processes of the Building & Construction Industry 
Security of Payment Act 1999 (NSW), it is the 
adjudicator’s task to value the work carried out by the 
claimant, rather than merely adopting either the 
claimant’s or the respondent’s position. 

This case concerned fitout works undertaken in 
connection with the construction of an apartment 
complex in Newcastle.  The plaintiff, Richard Crookes 
Constructions Pty Limited, was the main contractor on 
the project and the first defendant, CES Projects (Aust) 
Pty Limited, was the subcontractor engaged to carry 
out the fitout works.  Various disputes arose between 
the parties as to the amount to which the subcontractor 
was entitled for the work under the subcontract and for 
assorted variations.  A payment claim was made under 
the provisions of the Act and in due course that claim 
was referred to Mr Richard Poiner to provide an 
adjudication determination.  The adjudicator delivered 
a determination that the subcontractor was entitled to 
an amount of $573,000.00 out of the claimed amount 
of $966,000.00.   

Richard Crookes challenged the adjudicator’s 
declaration and applied to the Supreme Court for an 
interlocutory injunction to prevent enforcement of the 
adjudicator’s determination until the question of 
whether the adjudicator’s determination should be 

declared void had been finally heard and determined 
by the Court.  In hearing this application, McDougall J 
noted that the question for him on that occasion was 
not whether Richard Crookes had made out its claim 
that the determination should be declared void but 
rather whether it had established a serious question to 
be tried so it was not entitled to that relief.  In addition, 
if Richard Crookes met that test, the Court had to 
consider whether the balance of convenience 
supported the granting of an interlocutory order 
restraining enforcement of the determination until there 
was a final hearing.   

McDougall J examined the methods by which the 
adjudicator had reached his determination.  In the 
reasons given by the adjudicator he had noted that the 
statutory declaration and accompanying photographs 
provided by the subcontractor in substantiation of its 
claim had not been particularly helpful in coming to a 
determination as to the value of construction work that 
had been completed to the date of the claim.  The 
adjudicator had commented that the subcontractor’s 
material was “far from convincing”. 

The adjudicator referred to what he described as “more 
persuasive material” being a number of invoices for 
work and labour given to the subcontractor by its own 
suppliers.  However these invoices apparently related 
not only to the work under the contract but also to the 
disputed variations.  Further the total value of those 
invoices was only around $500,000.00, well short of 
the amount claimed by the subcontractor.  The 
adjudicator also noted that many of the invoices 
appeared to be duplicated or replicated in relation to 
the same work.  However in the adjudicator’s view that 
material represented at least some independent 
evidence (albeit imperfect) in support of the 
subcontractor’s position.  The adjudicator stated that 
out of the parties’ submissions, he preferred the 
subcontractor’s position on the appropriate value of the 
works and held that the subcontractor was entitled to 
this part of its payment claim, being an amount of 
$794,624.30.   

McDougall J noted even though the adjudicator had 
found the primary material on which the subcontractor 
had relied to be of no assistance and the suppliers’ 
invoices to be of some assistance, in circumstances 
where these invoices had amounted to no more than 
$500,000.00 and included both duplication and costs 
relating to variations, it was impossible to see how 
those invoices alone could justify the conclusion that 
the subcontractor had made good its claim to be 
entitled to payment of $795,000.00. 

McDougall J noted it appeared that what the 
adjudicator did was say no more than that he preferred 
the subcontractor’s evidence and thus decided it was 
entitled to the full amount of this aspect of its claim. 

The Court held that a statement of preference for the 
approach of the position of one party rather than the 
other does not amount to a reasoned performance of 
the statutory function required of an adjudicator under 

A proper determination of the 
value of construction work 
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the Act – that is, to determine the value of the 
construction work carried out under the construction 
contract. 

Accordingly McDougall J granted Richard Crookes the 
requested interlocutory injunction restraining CES 
Projects from enforcing the adjudicator’s determination 
on the condition that the adjudicated amount be paid 
into Court.   

Following the recent decision in Probuild Constructions 
(Aust) Pty Limited v Shade Systems Pty Limited (2016) 
NSWSC 770, it is likely there will be more challenges 
to adjudicators’ determinations on the basis there is an 
error of law on the face of the determination.  The 
current case shows an adjudicator needs to be 
extremely careful when giving his or her reasons in the 
written determination to show that the process by 
which they have come to the value of the relevant 
construction work is clearly explained and that they 
have indeed carried out that function of valuing the 
work rather than just adopting one of the parties’ 
positions.  It is likely we will see many more such 
challenges in the future. 

Linda Holland 
lmh@gdlaw.com.au 

EMPLOYMENT ROUNDUP 

 

 

Employers are often the last to hear that an employee 
has decided to leave. Restraints are commonplace in 
senior executive employment contracts to prevent 
exiting employees form starting immediately with a 
competitor. But are there limits on restraints? 

The Supreme Court of New South Wales recently 
granted an interim injunction prevent Mr. Guy from 
starting with a competitor at the end of his notice 
period. 

Guy was employed by DP World Sydney Limited 
(“DPW”) as its General Manager, Operations Port 
Botany Terminal.  Guy accepted a position with 
Asciano who was a competitor of DPW.  Guy was to 
commence his employment with Asciano on 29 July 
2016 in the position of Terminal Manager, Port Botany 
AutoStrad Terminal. 

On 28 April Guy gave notice to DPW that he wished to 
resign from his employment effective from that day.  
He gave three months’ notice of termination as 
required by his contract of employment so that his last 
day of employment with DPW would be 28 July 2016. 

On the same day DPW gave Guy written notice 
confirming his employment would cease on 28 July 

2016. In that same notice Guy was directed to remain 
at home during the notice period.  He was not required 
to attend the office or do any work and he was required 
not to perform any duties. These directions form DPW 
were authorised by Guy’s contract of employment. 

The letter also confirmed Guy’s contractual post-
employment restraints applied until three months after 
the termination of his employment which meant he 
could not commence employment with Asciano until 27 
October 2016.   

Guy accepted he was on gardening leave but stated as 
he was unable to deal with customers, suppliers, 
contractors or employees, his time on gardening leave 
should count towards his three month restraint.  
Otherwise, Guy argued he would have an effective six 
month restraint. 

The dispute came before his Honour Justice White of 
the Equity Division of the Supreme Court of New South 
Wales.  DPW sought an interim injunction preventing 
Guy form commencing with Asciano until 27 October 
2016. 

In a decision on 1 August 2016 his Honour accepted 
neither party repudiated the contract of employment.  
As such his Honour found that both parties accepted 
the contract remained on foot.  His Honour determined 
the restraint period did not commence until 29 July 
2016 on the termination of both the employment 
relationship and the contract of employment. 

His Honour in determining whether the restraint was 
valid noted in a practical sense the restraint only ran 
until 28 October 2016 and as such it may not be 
possible for the dispute to be determined on a final 
basis before then.  Consequently it was necessary for 
his Honour to evaluate the strength of Guy’s case to 
determine where the balance of the risk of doing an 
injustice would lie.  

His Honour noted the validity of the restraint was to be 
assessed at the time the contract was entered into and 
was to be assessed by reference to what the restraint 
entitled or required the parties to do o rather than what 
they had actually done or intended to do. 

His Honour referred to the decision of Mr Justice 
Brereton in Tullett Prebon Australia Pty Limited v 
Purcell where his Honour stated: 

“..a restraint of trade is not contrary to public policy if 
it is reasonable as between the parties and not 
unreasonable in the public interest, so that while 
affording adequate protection to the party in whose 
favour it is imposed, it is not injurious to the public.  
Whether a restraint is reasonable having regard to 
the interests of the parties depends on two, albeit 
related, considerations: first, whether the covenantee 
has a legitimate protection of all interests, and 
secondly, whether the restraint is no more than 
reasonable for the legitimate protection of that 
interest.  A covenantee is not entitled to be protected 
against mere competition; legitimate interests which 

 

Restraints and competitors 
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may be subject of protection by covenant are in the 
nature of proprietary subject matter, including trade 
secrets and confidential information, and goodwill 
including customer connections”. 

His Honour noted that whilst an employer is not 
entitled to protection from competition, a restraint for a 
limited period against a former employee working for a 
competitor may be justified on grounds that such a 
restraint is necessary to protect trade secrets or 
confidential information.  This is because of the 
difficulty of proving a breach of an obligation not to 
disclose or use such confidential information. 

His Honour found Guy held a senior position at DPW 
being appointed as General Manager (Operations) of 
Port Botany Terminal.  It was accepted DPW’s clients 
are generally shipping lines and cargo owners.  The 
fee for cargo varied from client to client and depends 
upon a range of factors which DPW keeps confidential.  
These include for each client the volume of cargo, the 
nature of the cargo, what rebates are in place, what 
incentives are negotiated for efficiency and DPW’s 
costs.   

Guy described his role as an inwards looking role, 
focusing on the efficiency of the operation of the 
Terminal, rather than an outward looking role of facing 
the customers.  Nonetheless he had dealings with five 
shipping lines and two suppliers of equipment.  From 
time to time he received copies of customer contracts 
so he understood the penalty provisions and also 
incentive provisions so as to keep an efficient an 
operation as possible according to contractual 
expectations. 

Evidence was provided by an employee of DPW that 
Guy had access to details of revenue, volumes, labour 
costs, equipment running costs, other operating costs, 
profit, margins, projected timelines for renegotiation of 
contracts with clients, expiry of contracts and 
anticipated volumes. 

Guy claimed he did not retain any independent 
recollection of this material but was aware of 
expansion plans, projects, customer volumes, revenue 
and profit. 

His Honour accepted this information goes well beyond 
the development of an employee’s skills or general 
knowledge of an industry that is part of a personal 
aptitude of the employee which it is against public 
policy to attempt to sterilise.  His Honour was satisfied 
his knowledge comprised confidential information and 
trade secrets. 

Guy provided an undertaking he would not participate 
in quarterly meetings with shipping lines and 
consortiums until 28 October 2016.   

His Honour concluded that having regard to the senior 
position Guy held, the nature of DPW’s business, the 
small number of competitors operating the same port 
as DPW and in particular the confidentiality of the 
information Guy would be expected to obtain and use 
and which he did so acquire, his Honour considered 

the six months restraint is not larger than is reasonably 
necessary to protect DPW’s legitimate interests in 
preserving its confidential information. 

His Honour referred to the reasons in the Littlewood  
Organisation Limited v Harris where the justification for 
a restraint is where it is  necessary to protect the 
departing employee from either a witting or an 
unwitting disclosure of such confidential information It 
was also a consideration to take into account the 
difficulties an employer faces in attempting to identify 
or prove such breaches. 

His Honour did not consider the undertakings proffered 
by Guy that he would not approach any customer or 
supplier of DPW or disclose confidential information 
would displace the balance of convenience that 
otherwise favours DPW. 

DPW offered to pay Guy the equivalent of three 
months’ salary that he would otherwise have earned 
had he taken up employment with Asciano before the 
end of the restraint period and as such Guy could not 
rely on any financial hardship. 

Having regard to the strength of Guy’s case, the 
absence of hardship and the extent of possibly 
irrevocable harm that DWP may suffer, his Honour 
granted the injunction preventing Guy form 
commencing employment with Asciano until the end of 
the restraint period. 

The decision clarifies that restraints cannot be used to 
prevent competition but can be used to prevent a 
senior employee from wittingly or unwittingly disclosing 
confidential information that may harm a former 
employer’s business. 

Michael Gillis 
mjg@gdlaw.com.au 

WORKERS COMPENSATION ROUNDUP 

 

 

Where legal issues are decided in a trial under one 
cause of action the principle of issue estoppel 
generally prevents those legal issues being decided 
again in another claim under a different cause of 
action.  The recent decision of the Court of Appeal in 
Spratt v Perilya Broken Hill Ltd [2016] NSWCA 192 
establishes an issue estoppel as to causation arising 
from a determination of an arbitrator in the WCC does 
not prevent a medical assessor in MAAS making a 
different determination as to causation. 

Spratt was injured at work by a motor vehicle driven by 
a fellow employee when his right hand was crushed 
between the vehicle and a block of wood he was 
holding between the vehicle and a vertical post in an 

MAS Assessments reign 
supreme on issues of causation 
in work - related MVAs 
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attempt to straighten the bullbar on the vehicle.  Spratt 
sustained serious injuries to his hand and arm. 

Spratt made a claim against his employer’s workers 
compensation insurer for 22% whole person 
impairment of the injured upper extremity and the 
cervical spine.  The insurer disputed the quantum of 
the claim and also disputed Spratt suffered an injury to 
the cervical spine.  The dispute proceeded before an 
arbitrator in the Workers Compensation Commission 
who found Spratt injured his cervical spine in the 
course of his employment.  The arbitrator’s finding of 
causation of injury to Spratt’s cervical spine was 
accepted by the parties. 

Spratt then made an Application for Assessment of a 
Permanent Impairment Dispute to the Medical 
Assessment Service in relation to his motor accidents 
claim.  This led to an assessment by Assessor Schutz 
who determined that no injury to the cervical spine had 
been caused by the motor accident.  The assessor 
also certified there was no injury caused by the motor 
accident that gave rise to a permanent impairment of 
greater than 10%. 

Spratt sought to refer his medical assessment to a 
Review Panel pursuant to Section 63 of the Motor 
Accidents Compensation Act 1999.  The power to refer 
an assessment to a Panel is available only if the 
Proper Officer is satisfied there is reasonable cause to 
suspect the medical assessment was incorrect in a 
material respect having regard to the particulars set 
out in the application.  The Proper Officer refused 
Spratt’s application on the basis the legislation and the 
MAA Guidelines imply causation related to the motor 
vehicle accident in all assessments.  As the cervical 
spine was an injury listed as an injury for assessment 
the assessor was correct in questioning whether it was 
caused by the subject accident.  The fact that another 
body came to another conclusion did not prevent the 
assessor from making such a decision. 

Proceedings were then commenced against the driver 
and his employer in the District Court seeking 
damages for negligence.  The employer’s liability was 
confined to its vicarious liability for the driver’s 
negligent acts and omissions. 

By Notice of Motion filed in the District Court Spratt 
sought an order under Section 62(1)(b) of the Motor 
Accidents Compensation Act 1999 for further 
assessment.  Bozic DCJ refused that application on a 
number of grounds.  Firstly there was no prospect of 
any different outcome because the question of whether 
there was an issue estoppel created by the 
determination of the arbitrator in the Workers 
Compensation Commission was not an issue for a 
medical assessor to determine.  If there was an issue 
estoppel then the Proper Officer had made an error of 
law.  As a matter of discretion if the matter was sent 
back to the Proper Officer one party or other would be 
dissatisfied and would no doubt seek to have the 
alleged error of law, being that issue estoppel applies 
or does not apply, tested in an application for 

appropriate relief under Section 69 of the Supreme 
Court Act.  To send the matter back to a medical 
assessment would prolong the matter unnecessarily. 

Spratt then sought judicial review of the decision of the 
Proper Officer and leave to appeal from the 
interlocutory decision of Bozic DCJ in the Court of 
Appeal. 

The decision of the Court of Appeal was delivered by 
Leeming JA who noted it was common ground 
between the parties that an issue estoppel may arise in 
a motor accident damages claim as a result of workers 
compensation proceedings between the same parties.  
The fact that a body was styled a “Commission” or a 
“Tribunal” did not prevent it being a Court.  Whilst the 
decision of the arbitrator in the Workers Compensation 
Commission was not a decision of a Court, it was clear 
that a non-curial decision could found an issue 
estoppel, relying on the High Court decision in the 
Administration of the Territory of Papua New Guinea v 
Daera Guba (1973) 130 CLR 353 where it was held 
that the doctrine of estoppel extends to the decision of 
any Tribunal which has jurisdiction to decide finally a 
question arising between the parties even if it is not 
called a Court and its jurisdiction is derived from 
statute or from the submission of the parties.  Finality 
is necessary for a decision to ground an issue 
estoppel. 

Section 250 of the Workplace Injury Management and 
Workers Compensation Act 1998 makes the 
arbitrator’s decision final and binding on the parties 
save for appeal and review procedures.  Thus the 
parties were correct to proceed on the basis that the 
decision of the arbitrator could give rise to an issue 
estoppel. 

However as the driver of the vehicle which injured 
Spratt was not a party to the decision of the arbitrator 
nor a privy to the employer it was plain that he could 
not be bound by the arbitrator’s determination as to 
causation.  It made no difference that the employer 
was a party to both proceedings as liability in the 
action in the District Court depended on the driver 
being found to have breached their duty of care which 
was causative of loss to Spratt.  It could not be said the 
employer was vicariously bound to pay some heads of 
damage where the driver was not or may not be liable 
to pay.  The Court found that this was irrespective of 
whether the employer’s vicarious liability was based on 
upon the liability of the driver or the conduct of the 
driver.  Whether or not the driver’s negligence caused 
damage to Spratt’s cervical spine could not be 
predetermined by the arbitrator’s decision.  The Court 
also found that the availability of an issue estoppel 
does not turn on the fact that there was a single insurer 
defending both claims.   

Even if there was an issue estoppel the Motor 
Accidents Compensation Act 1999 makes it clear that 
primacy is to be given to the determination of a 
medical assessor. The decision in Rodger v De Gelder 
(2015) NSWCA 211 established that the degree of 
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permanent impairment as a result of the injury caused 
by a motor vehicle accident is unequivocally for the 
medical assessor, or review panel, as the case may 
be, including the element of causation.  This 
proposition flows directly from the text of Section 
58(1)(d) and Section 131 of the Motor Accidents 
Compensation Act 1999.  The decision in Motor 
Accidents Authority of NSW v Mills [2010] NSWCA 82 
was factually similar to the proceedings and both the 
issues of impairment and causation were for the 
conclusive determination of an assessor.   

It was held the Motor Accidents Compensation Act 
1999 abrogates common law issue estoppel to the 
extent that it would otherwise preclude a medical 
assessor from performing the tasks imposed on him or 
her by the Motor Accidents Compensation Act 1999. 

Belinda Brown 
bjb@gdlaw.com.au 

 

In our July 2016 edition of GD News we examined the 
Presidential decision of Cleland v Carter (2016).  In 
that case Deputy President Snell examined the 
requirements an injured worker needs to demonstrate 
in order to bring a claim for domestic assistance 
pursuant to Section 60AA of the Workers 
Compensation Act 1987 (the “Act”). 

A further decision in relation to domestic assistance 
was recently handed down by Arbitrator Gerard Egan 
in Vicky Marie Crane v The Ascent Group Australia 
Limited (2016) NSWWCC 178 on 25 July 2016.  This 
decision focused on the evidentiary requirements in 
relation to the functional capacity of an injured worker. 

Ms Crane brought a claim for benefits pursuant to 
Section 60AA for domestic assistance as a result of 
injuries she sustained to her left arm and cervical spine 
in 2008.  Ms Crane underwent unsuccessful shoulder 
surgery in March 2009 and developed a generalised 
pain syndrome.   

On 26 June 2015 Ms Crane’s solicitors made a claim 
for domestic assistance of eight hours per week.  The 
claim was largely based on a report of Dr Hopcroft 
dated 27 May 2015. In addition to certifying a 
requirement for domestic assistance, Dr Hopcroft also 
assessed 15% whole person impairment which is the 
threshold for domestic assistance on a permanent 
basis. 

Ms Crane’s employer (The Ascent Group Australia 
Limited) disputed the claim on the basis that Ms 
Crane’s evidence was insufficient in demonstrating that 
she had undergone a functional assessment 
necessary to demonstrate domestic assistance was 
required as a result of the injury.  The employer 
specifically relied upon Section 60AA(1)(a) which 
states: 

“A medical practitioner has certified, on the basis of a 
functional assessment of the worker, that it is 
reasonably necessary that the assistance be 
provided and a necessity for the assistance to be 
provided arises as a direct result of the injury”. 

In particular the employer submitted that, although 
Dr Hopcroft is certified as a medical practitioner, his 
examination of Ms Crane was not on the basis of a 
functional assessment.  Although the term “functional 
assessment” was not defined in the legislation, it was 
submitted an assessment would refer to those medical 
practitioners specifically qualified in the area of 
functional assessment.   

Arbitrator Egan did not accept the submissions.  It was 
noted Dr Hopcroft had seen the claimant on three 
occasions over three years and was an appropriately 
qualified surgeon addressing the symptomology and 
Ms Crane’s restrictions in carrying out domestic 
activities following a specific clinical examination.  
Accordingly this was sufficient to constitute a functional 
assessment for the purpose of Section 60AA(1)(a).   

Furthermore, Arbitrator Egan commented there was 
nothing in the wording of the section which would 
require the medical practitioner who certified the need 
for domestic assistance to also undertake the full 
functional assessment themselves.  The medical 
practitioner needed to simply certify that it was 
reasonably necessary for the domestic assistance to 
be provided.  Other medical health professionals could 
undertake an in home functional assessment to 
determine the level of domestic assistance.  In this 
regard it was noted that Ms Crane had previously been 
examined by an occupational therapist on behalf of the 
employer in October 2015 and July 2016 which 
specified that Ms Crane required assistance in the 
areas of cooking, cleaning, laundry, shopping, 
gardening, transport, mobility and leisure.  Although 
the claimant was unsuccessful in succeeding in a total 
claim of eight hours per week, Arbitrator Egan 
accepted other medical practitioners who examined 
Ms Crane to award her seven hours per week on a 
commercial basis.   

This decision makes it clear that the medical 
practitioner who certifies an injured worker for a claim 
of domestic assistance does not need to specifically 
carry out a functional assessment within the worker’s 
home to quantify a claim for domestic assistance.  If an 
injured worker provides a certification for domestic 
assistance and a care plan is established by the 
insurer then the worker will succeed in the claim for 
domestic assistance on a temporary basis.  If the 
worker also provides evidence that the injury has 
resulted in an assessment of 15% whole person 
impairment or more, then the domestic assistance 
either on a gratuitous or commercial basis can be 
made on an ongoing basis. 

Stephen Hodges   
sbh@gdlaw.com.au 

Domestic assistance in workers 
compensation claims 
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CTP ROUNDUP 

 

 

The Supreme Court of the Australian Capital Territory 
has ruled in the case of Hendricks v El Dik (No 4) 
[2016] ACTSC 160 that the driver of a vehicle 
reversing out of a driveway who collided with a bicycle 
rider was negligent in reversing at an “unsafe speed” of 
just under 9 km/h, whilst the cyclist was found to be 
riding at the speed of 18 km/h.   

On the day of the accident, 20 January 2012 at around 
4:45 pm, Mr Hendricks was riding home from work on 
his mountain bike along on the bike lane of a shared 
footpath on Milton Street, MacGregor.  The bicycle was 
powered by a 500W electrical motor that Mr Hendricks 
had purchased and installed on the bicycle to make his 
journey to work.  He was unaware that fitting a motor 
of such capacity made it illegal under ACT Road Rules 
to ride the bicycle on a shared pathway.    

Unfortunately for Mr Hendricks, the bike path 
intersected a number of driveways including Mr El 
Dik’s driveway, which was obscured in part by a large 
amount of vegetation and was the driveway from which 
Mr El Dik happened to be reversing at the time.   

Mr El Dik’s property had a semi circular driveway with 
northern and southern entrances. On the day of the 
accident he chose to reverse his vehicle out of the 
southern entrance.  As he was reversing, Mr El Dik 
had been looking back at the rear of the vehicle in Mr 
Hendricks’ direction with his left arm on the back of the 
seat. He conceded he had “a massive blind spot”, but 
despite this he also had been listening to music, had 
the air-conditioning on and the windows up.  Although 
Mr El Dik was able to immediately stop as soon as he 
saw Mr Hendricks in the seconds prior, at the time of 
the collision Mr El Dik’s vehicle was well in path of the 
bicycle.  

As a result of the collision, Mr Hendricks suffered 
catastrophic injuries and was rendered a quadriplegic.  
Prior to the trial damages had been agreed between 
the parties at $12,000,000.00, so that the only issues 
to be dealt with by the Court were the relative degrees 
of negligence and contributory negligence. 

The court found in favour of Mr Hendricks and then 
had to consider the extent if any of Mr Hendrick’s 
contributory negligence. The defendant argued that the 
Mr Hendricks had been negligent by reason of his 
riding on the shared pathway when it was illegal to do 
so, that he was riding too fast and that he should have 
sounded a warning to Mr El Dik. Mr Hendricks said he 
did not know that the use of a motor of 500 watt meant 
the bicycle could not legally be used on a shared 

pathway under the ACT Road Rules.  It was ultimately 
accepted by the Court that Mr Hendricks was unaware 
of this rule.   

Mossop AsJ reviewed a large amount of expert liability 
evidence tendered by both parties at trial, which his 
Honour accepted could be distilled into three pertinent 
issues in the case: 

 The speed at which the Mr Hendricks was travelling 
immediately prior to Mr El Dik braking; 

 Whether Mr Hendricks or Mr El Dik should have 
been “cued” and sufficiently alert so as to apply the 
brakes or swerve to each avoid colliding with the 
other; and 

 The speed at which Mr Hendricks was travelling 
between when he should have been able to see Mr 
El Dik’s vehicle, and the point of impact. 

His Honour determined that the likely speed at which 
Mr El Dik had been reversing was approximately 8.8 
km/h as estimated by liability expert Mr Bill Keramidas, 
and Mr Hendricks at 18km/h – which was essentially at 
a midpoint between the estimates of the three liability 
experts given at trial.   

Mossop AsJ engaged in a detailed examination of the 
ACT Road Rules provide that vehicles are to give way 
to other vehicles and pedestrians when entering a road 
from a road-related area or adjacent land.   

His Honour found that a reasonable person in Mr El 
Dik’s position would have been aware that 4:30 pm 
was a time of high pedestrian and cyclist traffic on the 
shared pathway and acutely aware of the significant 
danger involved reversing across the shared path 
because he could not see traffic coming along the 
shared path until he was partially across the pathway 
himself.  

There was a finding of primary liability on the part of Mr 
El Dik.   

In coming to this decision, the Court considered the 
various manoeuvres available to Mr El Dik, including 
one that would have allowed him to drive forward out 
of the northern entrance the property. Some options 
were considered too intricate to have reasonably 
expected Mr El Dik to have undertaken as an option, 
and ultimately the Court decided that Mr El Dik’s 
decision to reverse out of the southern driveway was 
reasonable, but his downfall was in doing so as quickly 
as he did. 

Interestingly, the defendant insurer’s defence that Mr 
Hendricks was riding illegally on the shared path at the 
time failed because the Court was not satisfied that the 
defendant had established causation.  To succeed, the 
defendant would have had to prove that Mr Hendricks 
having a 500W motor attached to his cycle (which 
made it illegal for him to ride on the shared pathway), 
instead of 200W motor was causative of the accident 
and damage.   

Mr Hendricks did not entirely escape liability, as the 
Court reduced his damages by 25% for contributory 

Cyclist v Car - the ACT Supreme 
Court determines negligence and 
contributory negligence  
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negligence for not reacting sooner to the presence of 
Mr El Dik’s vehicle on the driveway.  On one view, this 
seems overly favourable to Mr Hendriks. After all, Mr 
El Dik was able to react and stop his vehicle and was 
travelling at a slower speed than Mr Hendricks, who it 
was found had objectively failed to react in time.  

We will monitor any appeal of the decision and report 
on the outcome. It will be interesting to see if the 
appellate court is asked to consider the 
appropriateness of the determination of the 
contributory negligence, and if so whether the 
appellate court is prepared to interfere with the 
assessment of contributory negligence. 

Rachael Miles 
ram@gdlaw.com.au 

 

You may remember we reported on Justice Rothman’s 
decision in McGiffen v Nominal Defendant in our 
December 2015 edition of GD News, a case 
memorable because of the extraordinarily long time 
between Clinton McGiffen’s accident and his complaint 
of injury.    

Mr McGiffen broke his left tibia and fibula after being 
knocked off his motorbike. There was also a notation in 
the emergency department admission summary on the 
day of the accident which referred to some thoracic 
spine pain.   Mr McGiffen only began to bear weight on 
his leg 18 months post-accident, which is when he 
experienced some further pain in the thoracic spine.  
Up until this time there had been no further recurrence 
of the thoracic spine pain recorded on the day of the 
accident. Both MAS Assessor Crane and a MAS 
Review Panel found a nil whole person impairment, on 
the basis that Mr McGiffen’s spinal injury was not 
related to the accident.   

Mr McGiffen successfully applied for judicial review of 
the Review Panel determination before Justice 
Rothman.  His Honour found the failure by the MAS 
Assessor and the Review Panel to consider the 
notation in the emergency department admission 
summary was an error in law.   

His Honour also found the Review Panel had fallen 
into jurisdictional error by asked the wrong question 
when considering causation.  The Review Panel was 
not required to consider whether the accident was the 
sole cause of the thoracic spine pain.  It can be an 
indirect cause and it may be a contributing cause, as 
long as it was a more than negligible cause.   

Not surprisingly, the Nominal Defendant appealed both 
these findings of Justice Rothman. However, Mr 

McGiffen also lodged a Notice of Contention. He 
argued that Justice Rothman’s decision ought to be 
upheld on an additional basis, because the Review 
Panel ignored Mr McGiffen’s submission   that his back 
problem was an indirect result of his altered gait.  It 
was not necessary for Justice Rothman to address this 
argument on judicial review because his Honour had 
already found the Review Panel had fallen into 
jurisdictional error by addressing the wrong question 
on causation.   

In AAI Ltd trading as GIO as agent for The Nominal 
Defendant v McGiffen [2016] NSWCA 229, the NSW  

Supreme Court of Appeal comprising Meagher, 
Simpson and Payne JJA dismissed the insurer’s 
appeal.  Their Honours agreed with Mr McGiffen’s 
contention that the Review Panel had fallen into 
jurisdictional error by reason of failing to address the 
issue of whether there was an injury to the back arising 
indirectly out of his altered gait.  

As a result, there was no need for the Court of Appeal 
to address in detail the insurer’s arguments as to how 
Justice Rothman was wrong to find the Review Panel 
had made an error in law as a result of finding there 
was no evidence of injury at the time of the accident. 
Their Honours did observe that perhaps the Review 
Panel did not consider the admission summary entry to 
be evidence of injury.  This, it was said, was a question 
of medical judgment over which reasonable minds may 
differ.   

 When we reported on Justice Rothman’s decision, we 
suggested claimants’ lawyers would seek to rely on the 
decision to support those claims involving an onset of 
knee, neck or back pain a couple of months after the 
accident.  The Court of Appeal having upheld the 
decision at first instance will unfortunately only serve to 
strengthen the attraction of such an argument to 
claimants.  

The silver lining may be the Court of Appeal’s 
observation that the admission summary entry may not 
be evidence of injury.  In claims involving a lengthy 
period of time between original injury and onset of 
complaint of symptoms, a careful analysis of what 
exactly was found and reported on the initial medical 
examination and whether the findings constitute an 
“injury” by an appropriate medical expert will be more 
crucial now than ever.   

Fiona Hornsby 
fjh@gdlaw.com.au 
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Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any Court 
judgment.  This publication should not be treated as providing any definitive advice on the law.  It is recommended 

that readers seek specific advice in relation to any legal matter they are handling. 

 

 

 

  

   


