
 

GDGHDDDD1 

  

GD NEWS / NOVEMBER 2014 / 

Editors: 
 

 
 
When an accident happens during the course of 
employment the injured worker will look to their 
employer for statutory workers compensation benefits 
and provided they satisfy an impairment threshold will 
bring a claim for work injury damages alleging 
negligence on the part of the employer. 
 
Employers have a non delegable duty of care and so 
employers can find it difficult to defend claims. 
However the duty owed by an employer does not give 
rise to a strict liability and other persons who played a 
role in the accident can be found liable for the lion’s 
share of liability as was seen in the recent decisions in 
the NSW Court of Appeal of AF Concrete Pumping Pty 
Ltd v Ryan and Grima v RFI (Aust) Pty Limited. 
 
In NSW in work injury damages claims an employee 
must satisfy the threshold of 15% whole person 
impairment in order to bring a claim against their 
employer, and even once that threshold has been 
established damages are limited to past and future 
economic loss, past and future loss of superannuation 
and Fox v Wood.  Injured employees are therefore 
keen to implicate third parties if at all possible as 
damages are not restricted to those categories and the 
lower the apportionment of liability to the employer the 
greater the damages award. Legal costs are also 
subject to restrictions in claims against employers. 
 
This often leads to an employer and a plaintiff arguing 
that where there has been negligence on the part of 
the employer that negligence played a minor role in the 
accident where another negligent party is involved. 
The employer and the injured party often find 
themselves very much in the same camp in a battle 
against the other negligent party. 

So what can happen in a multi-party claim? How will a 
multi-party damages claim involving an employer and 
another negligent party play out. 
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 In AF Concrete Pumping Pty Ltd v Ryan the NSW 
Court of Appeal upheld a decision of Justice Adamson 
in the Supreme Court who found there was no liability 
on the part of an employer who was onsite at the time 
of injury.   

Jeff Ryan was a director of of his business Reliance 
Pools Pty Limited (“Reliance Pools”).  Ryan sustained 
traumatic brain injury in addition to injuries to his face 
and head whilst he was engaged in the construction of 
a swimming pool on the seventh floor of a building at 
Brighton Le Sands on 15 July 2008.   

Ryan was struck by concrete that was ejected from a 
flexible hose used to pump concrete which was 
connected to a series of pipes which travelled from a 
concrete pump at street level to the seventh floor.  
Uno Constructions Pty Limited (“Uno”) was the 
principal contractor onsite and were not a party to the 
proceedings.  AF Concrete Pumping Pty Limited (“AF 
Concrete”) had been engaged by Uno to pump 
concrete from ground level to the seventh floor.  Uno 
also subcontracted with Reliance Pools to construct 
the pool.  Reliance Pools had engaged C&J Concrete 
Sprayers Pty Limited (“C&J”) to undertake the spraying 
of concrete to form the walls and floor of the pool. 

On the morning of the accident the concrete spraying 
was mostly complete.  An employee of C&J advised 
AF Concrete they should commence blowing out the 
line.  This involved clearing of the pipes by inserting a 
sponge ball into the pipes at ground level and forcing it 
through the pipes using compressed air.  On the 
seventh floor a flexible hose was connected to the pipe 
at one end and secured to the floor of the pool at the 
other end.  An employee of AF Concrete had detached 
the end of the hose that was fastened to the end of the 
fixed pipe and attached a hose with a larger diameter 
which was left hanging over the edge of the pool 
unsecured.  Ryan observed this and asked the 
AF Concrete employee to re-secure the hose and then 
went to the pool area to ensure the hose was tied 
down again.  When Ryan approached the pool AF 
Concrete commenced blowing out the line.  The pipe 
flicked around and Ryan was struck by a sponge ball 
and concrete shrapnel. 

Ryan sustained severe injury and sued AF Concrete 
and C & J, who AF Concrete contended were 
responsible for the incident.  Ryan did not sue his 
employer but the employer was joined to the 
proceedings by way of cross claim issued by AF 
Concrete and C&J.  Employer liability would have had 
to be taken into account in any event as a 
consequence of the operation of section 151Z(2) of the 
Worker’s Compensation Act 1987, which provides that 
employer liability must always be considered.   

There were two Reliance Pools employees onsite 
apart from Ryan. 

At trial Justice Adamson found that AF Concrete was 
negligent but neither Reliance Pools nor C&J were 
negligent.  The negligence that caused the accident 
was the casual act of negligence of AF Concrete 
employees. 

AF Concrete appealed from the finding that there was 
no liability on the part of the employer, Reliance Pools.   

On appeal, AF Concrete argued that Reliance Pools 
were liable on three bases.  Firstly, AF Concrete 
argued that Reliance Pools owed a duty to Ryan “to 
supervise and control the site” and one of the 
employees on site was also negligent in failing to 
properly supervise.  Secondly, AF Concrete argued 
that  Reliance Pools should have cleared the pool area 
as the line was being blown.  Thirdly, AF Concrete 
argued that Reliance Pools owed a duty to its 
employees to ensure reasonable care was taken for 
the safety of its employees by itself, its employees and 
its independent contractors.   

In relation to the first argument the Court of Appeal 
found that Reliance Pools, through Ryan, had 
discharged the duty of care it owed to its employees to 
monitor the activities of AF Concrete so as to guard 
against the consequences of carelessness.   

In relation to the second argument, the Court of Appeal 
determined that a reasonable person in Ryan’s 
position would not have cleared the pool area against 
the possibility AF Concrete would blow out the line, an 
action which Ryan described as “inconceivable”.   

Justice Meagher in the leading judgment stated: 

“Reliance Pools was not required to devise or control 
the system of work adopted by AF Concrete.  Nor was 
it in a position to do so. As to the third, AF Concrete 
was not a subcontractor or Reliance Pools and the 
latter’s employees were not working under a system of 
work devised by AF Concrete or subject to its 
supervision.  For that reason, any failure on the part of 
AF Concrete to adopt a safe system of work was not a 
breach of Reliance Pools’ duty of care for the safety of 
its own employees.” 

The Court of Appeal therefore agreed with the trial 
judge that the employer had no liability.   The cause of 
the accident was the casual act of negligence by an AF 
Concrete employee and that entity had no contractual 
relationship with Reliance Pools. 

Subsequent to the Ryan decision the Court of Appeal 
handed down its decision in Grima v RFI (Aust) Pty 
Limited. 

Carmel Grima sustained severe injury on 8 March 
2010 during the course of his employment as a 
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storeman at the Rosehill premises of his employer, 
Allied Overnight Express Pty Limited (“Allied”).   

Grima and a co-worker opened the rear doors of a 
pantechnicon upon its arrival at the premises.  Two 
rolls of carpet underlay fell out of the pantechnicon and 
struck Grima, who sustained severe injury.  An 
assessment pursuant to the Civil Liability Act 2002 was 
agreed at $5.75 million, subject to any deduction for 
employer liability. 

Grima sued RFI alleging that it had loaded the 
pantechnicon incorrectly in Melbourne at the start of its 
journey.  RFI cross claimed against the employer 
Allied, alleging they were also negligent.  As was also 
the case in the Ryan decision, Grima did not sue his 
employer direct. 

The Trial Judge, Justice Harrison in the Supreme 
Court apportioned liability 50% between RFI and 
Allied. 

Grima appealed.  Were the Court to maintain the 
position of 50% liability on the part of Allied, this would 
have catastrophic financial consequences for Grima as 
a consequence of the manner in which section 151Z(2) 
of the Workers Compensation Act 1987 operates to 
reduce damages where an employer has been 
negligent as well as another tortfeasor.  

The Court of Appeal found that Allied were negligent, 
however reduced their liability from 50% to 25%.   

In relation to Allied’s negligence, Justice Barrett stated: 

“The absence from Allied’s system of work of some 
elements that involved inspection from an improved 
vantage point must therefore be accepted as absence 
of a precaution that a reasonable person in Allied’s 
position would have taken against the foreseeable and 
not insignificant risk of injury when rolls lying 
horizontally across the top of the load fell to the 
ground.  The Judge was therefore correct in his 
conclusion that Allied was negligent.” 

Justice Barrett then went on to consider apportionment 
between RFI and Allied.  Justice Barrett stated: 

“RFI’s departure from the standard of care of a 
reasonable man was of a much higher degree than 
that of Allied; and RFI’s act of allowing horizontal rolls 
to be unrestrained by the fifth bar was of significantly 
greater importance in causing the damage than was 
Allied’s conduct of requiring inspection only from 
ground level before the doors were fully opened.  
Storemen opening the doors of the vehicles of the 
relevant type are entitled to expect that all proper 
restraints indicated by the nature of the load would be 
in place.  And Allied, in providing a safe system of 
work, was entitled to expect that RFI would take care 

to put such restraints in place and that the risk that in 
fact materialised would be a remote risk.  The 
culpability of RFI and the casual potency of its conduct 
were of a significantly higher order than those of 
Allied… 

It was RFI that created the risk of harm by loading the 
vehicle as it did.  In addition, the methodology it used 
meant there was a serious but unascertainable risk to 
anyone who took the generally prudent course of 
opening the doors at first only slightly to check the 
items likely to fall out when the doors were fully 
opened.  RFI effectively created a hidden danger that 
was marked by the creation of the false sense of 
security engendered by the absence of the fifth bar.” 

The Court of Appeal therefore apportioned liability 75% 
to RFI and 25% to the employer, Allied, which has a 
significant financial benefit to Grima. 

So what is the end result? 

The Court of Appeal has again reminded us that 
although an employer has a high duty of care, an 
employer does not have a strict liability.  An employer 
will not be liable simply because it is onsite, nor will it 
necessarily bear the majority of liability if an employee 
is injured during the course of their employment.  As 
the High Court stated in Czatyrko v Edith Cowan 
University (2005), “an employer owes a non delegable 
duty of care to its employees to take reasonable care 
to avoid exposing them to unnecessary risks of 
injury…” 

In every claim involving an employer care must be 
taken to analyse the facts and the involvement of third 
parties.  

Accidents on construction sites present a particular 
problem. When considering liability for accidents on 
construction sites, it is necessary to closely examine 
not only the facts and circumstances but also the 
contractual arrangements between the parties.    

The real issue in multi-party claims is culpability and 
consideration is given to who in fact created the risk 
that caused the injury and what precautions a 
reasonable person would have taken if they were in 
the position of the employer and any third parties. 

Amanda Bond 
asb@gdlaw.com.au 
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In September 2013 the NSW Court of Appeal in 
Owners of Strata Plan 61288 v Brookfield Australia 
Investments Ltd held that a builder, Brookfield 
Multiplex Limited (Brookfield), owed a duty of care to 
an Owners Corporation (Corporation) in respect of 
economic loss sustained by the Corporation arising 
from defective building work by Brookfield. 

That position did not last long following an appeal to 
the High Court which handed down its unanimous 
judgment this month, overturning the Court of Appeal’s 
decision and finding in favour of Brookfield. 

The case involved the construction of a multi-storey 
building in the centre of the Chatswood business 
district which consisted of residential apartments from 
levels 9 to 21 and commercial and mixed residential 
space below level 9.   

Chelsea Apartments Pty Limited (Chelsea) was the 
property developer that engaged Brookfield as the 
builder. 

One strata plan was registered for the residential 
apartments and common property on and above level 
9, and a separate strata plan was registered in respect 
of the apartments and common property below that 
level. 

Both Owners Corporations commenced proceedings 
against Brookfield claiming damages for economic 
losses arising from defective building work during the 
construction carried out by Brookfield.   

The owners of the residential strata plan settled with 
Brookfield.  The mixed commercial / residential strata 
plan owners continued its claim for damages, confined 
to an action in negligence.  

It had been agreed earlier in the proceedings that a 
cause of action for breaches of statutory warranties 
under the Home Building Act 1989 (NSW) was not 
available because the apartments in this strata plan 
were not residential dwellings, rather they were used 
as serviced apartments and were sold to commercial 
investors. 

The principal questions considered by the High Court 
were: 

 Whether Brookfield owed a duty of care to the 
Corporation independently of the existence of 
the duty of care owed to Chelsea (the 

developer) and if so, what was the content of 
that duty? 

 Did Brookfield owe a duty of care to Chelsea 
and thereby a similar duty of care to the 
Corporation and if so, what was the content of 
that duty? 

 
Since 1999, when the High Court handed down its 
decision in Perre v Apand Pty Limited, negligence 
actions involving pure economic loss have commonly 
featured the aggrieved party alleging it was vulnerable 
to any economic loss arising from the defendant’s 
alleged lack of care.  

In Brookfield, the High Court reviewed Perre and other 
pure economic loss decisions of the Court, specifically 
in the building and construction context, including 
Bryan v Maloney (1995) (Maloney) and Woolcock 
Street Investments Pty Limited v CDG Pty Limited 
(2004) (Woolcock). 

Maloney involved the construction of a residential 
dwelling.  The High Court held that the builder owed a 
duty of care to a subsequent owner, noting that the 
contract between the builder and the original owner 
contained no provisions which limited liability solely to 
those parties. 

The High Court also held in Maloney that the 
purchaser of a residential dwelling is usually an 
unsophisticated party without the means to protect 
themself, and they rely primarily on the professional 
skills of a builder.  Therefore, the purchaser is 
vulnerable to any losses flowing from the builder’s 
actions. 

Woolcock involved a commercial development.  The 
High Court held that a design engineer did not owe a 
duty of care to a subsequent property owner.   

Unlike the situation in Maloney, the parties in 
Woolcock were held by the High Court to be 
sophisticated commercial parties that were capable of 
agreeing on the terms of any warranties or contractual 
provisions to reduce or extinguish liability for any 
losses arising from defects during the construction of 
the building.   

Accordingly, the purchaser in Woolcock was not 
vulnerable to economic losses arising from the 
builder’s actions. 

The facts in Brookfield were similar to those in 
Woolcock insofar as the High Court considered 
Brookfield and Chelsea to be sophisticated parties that 
entered into a complex contractual regime which 
limited any liability for economic losses arising from 
latent defects as between those two parties.  

High Court clarifies the duty of 
care owed by builders to 
subsequent property owners 

Amanda Bond 

Ashley Waterman 
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Of this arrangement, French CJ made the following 
observations: 

“It is in relation to vulnerability that there is a sharp 
distinction between Bryan v Maloney and the present 
case.  That distinction is analogous to that made in the 
subsequent decision of this Court in Woolcock Street 
Investments Pty Limited.  There are special features of 
the present case, generated by the contractual and 
statutory matrix in which the duty of care is asserted, 
that give it an element of novelty not overcome by 
straightforward application of precedent”. 

Further, the Chief Justice noted that this case did not 
involve subsequent owners that were unskilled in 
building matters and inexperienced in the niceties of 
real property investment.  They were not vulnerable to 
the actions of Brookfield unlike the scenario in 
Maloney. 

All of members of the High Court held that the absence 
of vulnerability on the part of the Corporation was a 
significant factor supporting the Court’s finding that 
Brookfield did not owe a duty of care to the 
Corporation. 

The High Court also accepted Brookfield’s submission 
that if Brookfield did not owe a duty of care to Chelsea, 
it followed that Brookfield could not owe a duty of care 
to the Corporation or any subsequent property owners. 

The High Court’s ruling in Brookfield has reaffirmed the 
principles enunciated in Woolcock and extended those 
principles to apply to builders. 

The recovery of damages for pure economic loss, 
arising from latent building defects, will not be available 
to subsequent owners of commercial property that was 
originally constructed by a builder whose contract was 
with a sophisticated commercial enterprise. 

As the High Court stated, sophisticated commercial 
parties have the means to protect themselves from 
incurring liabilities when entering into a contract.  They 
will not, in that event, be considered vulnerable to the 
actions of the builder and it follows that if no duty of 
care is owed to the original owner, there can be no 
duty of care owed to subsequent owners. 

However, the High Court did not go as far as creating a 
dividing line between building professionals engaged in 
the construction of commercial buildings and building 
professionals engaged in the construction of residential 
buildings.   

The Court stated that the factual matrix of each case 
would still be relevant to establish whether a builder 
owed a subsequent property owner a duty of care. 

The decision also does not affect the authority in 
Maloney although the various members of the High 
Court were at pains to emphasise that the important 
enquiry, whether it be a residential dwelling or a high 
rise commercial building, is to determine if one party 
was vulnerable to losses arising from the actions of 
another by reason of that party’s limited means of 
protecting itself against such losses. 

However, it should be noted that Gageler J appears 
ready to impose a dividing line between residential 
dwelling and commercial properties when determining 
whether a builder owed a duty of care in cases of this 
nature.  His Honour stated:  

“The continuing authority of Bryan v Maloney should 
be confined to a category of case in which the building 
is a dwelling house and in which the subsequent owner 
can be shown by evidence to fall within a class of 
persons incapable of protecting themselves from the 
consequences of the builder's want of reasonable care. 
Outside that category of case, it should now be 
acknowledged that a builder has no duty in tort to 
exercise reasonable care, in the execution of building 
work, to avoid a subsequent owner incurring the cost 
of repairing latent defects in the building.” 

Owners Corporations of commercial properties are 
likely to find that they are locked out of the Courts 
when seeking redress from negligent builders for latent 
defects. 

Sophisticated parties involved in commercial 
enterprises such as the construction of commercial 
buildings and property ownership should utilise the 
sophisticated means available to them to ensure they 
protect themselves when negotiating their contractual 
terms. 

Kelvin Keane 
kdk@gdlaw.com.au 

 

In a decision of the NSW Supreme Court, a local 
Council failed in its bid to establish a defence of 
special nonfeasance immunity pursuant to Section 45 
of the Civil Liability Act 2002 (NSW) (“CLA”) but still 
escaped all liability to an injured motorcyclist whose 
injuries resulted from the criminal acts of third parties. 

In Rankin v Gosford City Council the plaintiff, Rankin, 
was riding his motorcycle along a stretch of Woy Woy 
Road at approximately 5.30 am when he collided with 
plastic traffic barriers.  The barriers were positioned on 
the road directly in the path of oncoming traffic. 

Nonfeasance immunity and 

criminal acts of third parties 
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Several weeks before the accident, the Council placed 
the barriers on a section of the road surface as a 
safety measure to protect its employees who were 
conducting road works. 

At about 10.00 pm on the night before the accident, 
Rankin traversed the same section of the road while 
riding his motorcycle home, in the opposite direction, 
after attending church.   

The evidence suggested there was nothing amiss 
about the barriers at that time but that they must have 
been moved overnight, prior to the accident, by an 
unknown person or persons onto the road with the 
intention of obstructing traffic. 

Rankin claimed damages from the Council in 
negligence.  The Council denied liability. 

The hearing proceeded before his Honour Justice 
Button who reserved his decision and delivered 
judgment in October 2014. 

His Honour noted that the Council relied upon Section 
45 of the CLA which relevantly provides: 

“A roads authority is not liable in proceedings for civil 
liability to which this Part applies for harm arising from 
a failure of the authority to carry out road work, or to 
consider carrying out road work, unless at the time of 
the alleged failure the authority had actual knowledge 
of the particular risk the materialisation of which 
resulted in the harm.” 

As the immunity under the section would operate to 
defeat Rankin’s claim, his Honour determined this 
issue before considering whether the Council was 
negligent.  

Button J referred to the distinction between 
nonfeasance and misfeasance.  His Honour stated: 

“Although the distinction between nonfeasance and 
misfeasance can in some circumstances be elusive, at 
a very basic level it could be said that misfeasance is 
fulfilling a duty or performing an act inadequately or 
improperly, and nonfeasance is not fulfilling a duty or 
performing a task at all”   

His Honour held that, although the Council was a 
roads authority within the meaning of the section, it 
was performing road works, as opposed to not 
performing road works, which made this a case 
involving misfeasance, not nonfeasance. 

Accordingly, the Council was not entitled to the 
immunity under Section 45 of the CLA and its defence 
in that regard was rejected. 

His Honour then considered Rankin’s claim against the 
Council in negligence.   

The Council submitted that it did not owe Rankin a 
duty of care because his injuries were caused by the 
criminal acts of third parties and accordingly it had no 
liability by reason of the High Court’s decision in 
Modbury Triangle Shopping Centre v Anzil.   

Rankin relied upon a decision of the NSW Court of 
Appeal in RTA v Refrigerated Roadways in which a 
special exception to the Modbury principle was 
recognised by the Court such that road authorities, 
Rankin argued, continued to owe a duty of care to 
protect road users from the criminal acts of third 
parties. 

The Council accepted the existence of the above 
exception to Modbury but argued that it had no 
application to this case.   

Button J agreed. 

His Honour highlighted the specific circumstances in 
which gave rise to the duty of care in Refrigerated 
Roadways and which made that case distinguishable 
from the facts of this case.  In particular, His Honour 
noted that the RTA had prior knowledge that persons 
had been engaging in the type of criminal activity 
which ultimately led to the death of a motorist and that 
the RTA had taken steps to prevent it.   

In this case, there was no evidence that the Council 
had prior knowledge that persons were engaging in 
moving heavy, water-filled traffic barriers onto the road 
surface with the intention of killing or causing serious 
injury to motorists.  Indeed, there was no evidence that 
this criminal activity had ever occurred within the 
boundaries of the Council. 

His Honour held that the Council did not owe a duty of 
care to Rankin and entered a Judgment for the 
Defendant. 

His Honour nevertheless addressed breach of duty of 
care and causation but found in favour of the Council 
on those issues in the event his Honour’s finding in 
relation to duty of care was wrong. 

The decision demonstrates the interplay between two 
defences, one statutory, the other at common law. 

The Modbury principle remains alive and well and it is 
only in special cases that a defendant can be liable for 
the results of the criminal actions of a third party, and 
this was not one of those special cases.  
 
Vince Ripepi 
var@gdlaw.com.au 
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The NSW Court of Appeal decision in Grima which we 
reviewed earlier in this newsletter also provides 
guidance on costs issues where an employer is a party 
in a multi party defendant claim. 

In New South Wales the work injury damages regime 
is set out in the provisions of the Workers 
Compensation Act 1987 and the Workplace Injury 
Management and Rehabilitation Act 1998 and 
Regulations.  That legislation provides that in claims 
for work injury damages, if damages are recovered 
they are limited to economic loss.  The Regulations 
also provide a limitation on costs that can be recovered 
in work injury damages claims.  Schedule 7 of the 
Workers Compensation Regulations 2010 limits costs 
that can be recovered by a claimant from a defendant 
and costs are calculated pursuant to a formula. 

But what if an employer is joined to proceedings, not 
by the injured person but by another party?  Are costs 
regulated in those circumstances?  The Court of 
Appeal has considered this issue in the decision of 
Grima.   

In Grima’s case a negligent party, RFI succeeded on 
its cross claim against the employer, Allied, however 
the trial judge Justice Harrison determined that Allied 
should not pay costs of the cross claim.  RFI appealed 
from this finding. 

Regulation 106 of the Workers Compensation 
Regulations 2010 provides that except as provided for 
in the Schedule, parties to work injury damages 
proceedings are to bear their own costs.   RFI argued 
that the regulations ought to have no effect in relation 
to Allied in these proceedings. 

 The Court of Appeal disagreed.  The Court of Appeal 
noted that Regulation 106 would have applied to any 
proceedings that Grima brought against Allied.  In 
those hypothetical proceedings Grima and Allied would 
have each been required to bear their own costs.  The 
primary judge was of the view that as there would have 
been no order as to costs in the hypothetical action by 
Grima against Allied, there was no “just and equitable” 
basis for finding Allied liable for any part of the costs 
that RFI had to Grima.  Justice Barrett noted there had 
been a number of cases considering this issue where it 
had been determined that it would not be just and 
equitable for the employer to be paid some part of the 
plaintiff’s costs against the other tortfeasor if in 
hypothetical proceedings against any employer there 
would have been no costs ordered against the 
employer. 

Further, the Court of Appeal therefore determined that 
although the crossclaim against Allied had been 
successful, Allied had no liability for costs. 

The decision is a tough one for liability insurers, albeit 
consistent with previous decisions.  In all claims where 
an injured employee has not sued their employer 
directly, a cost benefit analysis will need to be 
undertaken to decide whether or not the employer 
should be a party to the proceedings.  There may be 
cases where the potential contribution will simply not 
warrant a cross claim being issued against an 
employer even if the 15% threshold is met by the 
injured employee.   

Section 151Z(2) operates to provide that employer 
liability needs to be taken into account, but does not 
provide a mechanism for contribution unless a cross 
claim is on foot.  A decision will therefore need to be 
made on a case by case basis as to whether the 
employer should be joined by cross claim or whether 
negotiations should take place in relation to a reduction 
of the payback.  If the employer is joined there are cost 
consequences as can be seen. 

Amanda Bond 
asb@gdlaw.com.au 

EMPLOYMENT ROUNDUP 

 

 
 
In the highly anticipated decision of Commonwealth 
Bank of Australia v Barker [2014] HCA 32, the High 
Court of Australia has unanimously rejected the notion 
that there is any implied term of mutual trust and 
confidence in Australian employment contracts. 

The mutual trust and confidence term essentially 
amounted to an obligation on the parties not to conduct 
themselves, without reasonable cause, in a manner 
likely to destroy or seriously damage the relationship of 
trust and confidence between them. 

Overturning the decision of the Full Federal Court and 
the trial judge, the High Court held that the proposed 
term was not necessary in the sense that would justify 
implying it by law into all employment contracts. 

This represents a landmark ruling, as the supposed 
term had become increasingly relied on, especially in 
claims made by former employees.  

High Court rejects the implied 
term of mutual trust & confidence 
in employment contracts 

So What About Costs In a Multi- 
Party Personal Injury claim? 



 

GDGHDDDD8 

  

GD NEWS / NOVEMBER 2014 / 

Following some 28 years during which Mr Barker was 
employed by the Commonwealth Bank of Australia 
(CBA) and in which he ultimately held an executive 
manager’s position, Mr Barker was informed that his 
position had been made redundant. In accordance with 
his employment contract and CBA’s redundancy 
policy, Mr Barker was advised that CBA would attempt 
to redeploy him to another position within the 
organisation or in the absence of a suitable redeployed 
position being identified, his employment would be 
terminated with one month’s notice.  

However, as soon as Mr Barker was informed of the 
redundancy, CBA instructed him to return all CBA 
property, clear his desk and not return to work. In 
addition, CBA cancelled Mr Barker’s accessibility to its 
intranet and email account and cancelled his CBA 
telephone numbers.  

Mr Barker never received any communication from 
CBA’s human resources personnel concerning 
redeployment opportunities as those communications 
were sent to his cancelled telephone number and 
email account.  

Mr Barker commenced proceedings in the Federal 
Court of Australia alleging that CBA breached an 
implied term of mutual trust and confidence which 
formed part of his employment contract, by failing to 
adhere to its redundancy policy. The Federal Court 
found in his favour and awarded him $335,623.52 in 
damages.  

On appeal by CBA, the Full Federal Court upheld the 
decision on the basis that CBA failed to take positive 
steps to consult with Mr Barker about the possibility of 
redeployment prior to terminating his employment and 
consequently breached the implied term.  

CBA appealed to the High Court.  

Considering whether the common law implied a term of 
mutual trust and confidence in all Australian 
employment contracts, the High Court found that such 
an implication would be a step beyond the legitimate 
law-making function of the Courts such that the term 
should not be implied. 

In addition, the majority of the High Court found the 
implied term of mutual trust and confidence did not 
meet the criterion of necessity to give business efficacy 
to the employment contract to justify its implication in 
employment contracts. 

However, the High Court noted that its decision does 
not reflect on the obligation to act in good faith in the 
performance of the employment contract nor does it 
reflect upon whether contractual powers and 
discretions may be limited by good faith and rationality 

principles as those questions “were not before the 
Court in this appeal”.   

This decision is a positive one for employers as it is 
likely to discourage employees from making claims to 
the effect that legitimate management decisions 
breached the mutual trust and confidence duty implied 
into their contracts. It is likely to discourage employees 
from making ambit claims for contractual damages in 
circumstances where the employment contract 
contains a provisions concerning notice of termination.  

Whilst Australian employment contracts still contain 
numerous implied terms and employers are still under 
the obligation to treat employees fairly and adhere to 
the notions of good faith and fairness when dismissing 
employees, none of those terms are so ill-defined or of 
wide reaching scope as the purported implied term of 
mutual trust and confidence.  

Employers must treat all employees fairly and avoid 
taking any action that could be regarded as capricious 
or lacking good faith but there is no implied term of 
mutual trust and confidence in Australian employment 
contracts. 

Victoria-Jane Otavski 
vjo@gdlaw.com.au 

 
 
 
 
 
 
In the matter of Salazar v John Holland Pty Ltd [2014] 
FWC 4030, the Fair Work Commission (FWC) was 
required to consider the implications of mental health 
issues in a claim for unfair dismissal pursuant to 
Section 394 of the Fair Work Act 2009 (the FW Act) by 
Mr Salazar (Salazar). 

Salazar was employed by John Holland Pty Ltd (John 
Holland) as a Licensed Aircraft Mechanical Engineer 
and claimed he was dismissed for misconduct caused 
by his mental illness. Salazar suffered from depression 
and had an acute stress reaction to work related 
stressors.  

The employer’s reasons for the termination equated 
with 3 allegations of serious misconduct: 

 Refusing to change work groups  
 Breaching John Holland’s People Policy by 

sending an email making certain allegations and 
threats;  

 Claims made regarding his lack of certification to 
perform work on A330 aircraft despite holding the 
certification.  

 

Implications of mental health issues when 
disciplining or terminating employees 
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Salazar refused to change work groups claiming that 
he had not been appropriately trained to complete 
work on a particular engine – the Rolls Royce Trent 
700 - which was the main item which the group he was 
directed to join worked on. 

Addressing this refusal, John Holland relied on a 
provision in the contract of employment which 
expressly required Salazar to carry out all lawful orders 
and discharge such duties and functions as may be 
assigned to him, including any amendments to those 
duties. John Holland argued that the change of work 
groups would not result in any change to Salazar’s 
shift pattern (albeit a different schedule), nor his 
remuneration, and that Salazar provided no 
explanation for his refusal to follow the direction.  

Salazar refused to change the work group and 
requested a period of leave in order to consult his 
family about the change. Salazar also provided John 
Holland medical documentation showing that he was 
not fit to work.  During that period, correspondence 
concerning the required work group change was 
exchanged, culminating in Salazar sending 
correspondence alleging: 

 he was forced by John Holland to sign 
material claiming he had undertaken training 
when he had not;  

 John Holland was incompetent and trying to 
“kill” him and his family;  

 suggesting that there might be a repeat of the 
Asiana Airlines Boeing 777 crash in San 
Francisco; and 

 threatening to take his complaints to Today 
Tonight, 60 minutes or the Prime Minister.  

John Holland provided written notice to Salazar 
informing him that it considered the email misconduct 
and provided him an opportunity to explain his 
correspondence. In explaining his conduct, Salazar 
alleged that it was not intentional and was the result of 
his psychological condition borne by the tremendous 
stress he was experiencing at work.  

Notwithstanding the medical grounds relied upon by 
Salazar and supporting medical documentation, John 
Holland proceeded to terminate Salazaar’s 
employment.  

The Fair Work Commission found that the dismissal 
was invalid and unfair as it appeared that John Holland 
had not given sufficient, if any, weight to the obvious 
mental health problems experienced by Salazar during 
the relevant period. Commissioner Ryan found John 
Holland’s actions to be “towards the major end” of the 
“scale of unfairness” finding that “it is neither sound nor 
defensible to rely upon the conduct of an employee 
with an obvious mental health problem in drawing a 

conclusion that the conduct of the employee amounts 
to serious misconduct.” 

Consequently, Commissioner Ryan found no valid 
reason for Salazar’s dismissal existed such that it was 
harsh, unjust or unreasonable.  

As the operations of John Holland in which Salazar 
was employed had since closed, reinstatement was 
impractical and the Fair Work Commission ordered 
compensation based on lost wages and redundancy 
payments made to other engineers.  

This decision emphasises the need for employers to 
exercise caution when considering disciplining or 
terminating the employment or services of workers for 
misconduct, particularly in circumstances where those 
employers suffer from mental or other medical 
conditions that can explain or influence their behaviour.  

Victoria-Jane Otavski 
vjo@gdlaw.com.au 

 

WORKERS COMPENSATION ROUNDUP 

 

 
 
In New South Wales the 2012 Amendment Act 
changed the thrust for ongoing entitlement to weekly 
compensation benefits from partial or total “incapacity” 
to focus on a worker’s “current work capacity”. 

The Presidential unit of the Workers Compensation 
Commission has now examined the difference 
between phrases “no current work capacity”, “current 
work capacity” and “suitable employment” in 
Wollongong Nursing Home Pty Limited v Dewar [2014] 
NSWWCCPD 55.   

Mrs Dewar was employed by the nursing home as a 
permanent part time assistant in nursing, working 
16 hours per week over Saturdays and Sundays.  She 
injured her right shoulder in the course of her 
employment in January 2013.  After a brief period off 
work, she returned to work on light duties in early 
February 2013.  She was certified fit for eight hours of 
duties but was restricted to a lifting capacity of 2kg with 
her right arm. Mrs Dewar worked on light duties for the 
nursing home until they were withdrawn in August 
2013 after the insurer denied liability, on the basis of 
injury. 

“Current Work Capacity’ in the new 

world of weekly compensation 
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At her own expense Mrs Dewar underwent surgery to 
her right shoulder in September 2013, following which 
she was again certified fit for work eight hours per day, 
two days per week with a lifting restriction of 2kg on 
her right hand.  Upon presenting the certificate to the 
nursing home she was advised there were no suitable 
duties available. 

In her statement in proceedings before the Workers 
Compensation Commission Mrs Dewar stated that the 
only light duties she would be able to perform at the 
nursing home were reading to patients and feeding 
them as she could not lift her right arm above head 
height and she suffered constant pain. 

At first instance the Arbitrator found in Mrs Dewar’s 
favour on all issues and found that she had “no current 
work capacity” from the date that liability was declined.  
He found the words “employment in work for which the 
worker is currently suited” in Section 32A implied 
“capacity which is of its nature, capable of sale on the 
labour market”.  Whilst acknowledging that the 2012 
amendments removed the requirement that allowance 
must be made for the availability of work, the arbitrator 
commented that the “suitable employment” must still 
“represent real work and not ‘made up’ duties”.  The 
arbitrator further found the fact that the light duties 
Mrs Dewar had been performing at the nursing home 
were no longer available suggested that the work she 
had been performing had been created simply for the 
purpose of supplying suitable duties and did not 
represent a reasonable exchange of labour in return 
for payment.  Therefore, whilst the tasks may have 
been within her physical capacity, they did not 
represent “suitable employment” in the sense of work 
which could be performed for reward.  As a 
consequence of the restrictions from her right shoulder 
injury Mrs Dewar would be unable to sell her restricted 
abilities to perform work and therefore the arbitrator 
concluded she had no “current work capacity” from the 
date liability was declined.  Awards for weekly 
compensation were entered in her favour pursuant to 
Sections 36(1)(a) and 37(1)(a) of the 1987 Act 
(as amended). 

On appeal Deputy President Roche found that the 
arbitrator’s approach was erroneous as he failed to 
consider Mrs Dewar’s ability to return to work in 
suitable employment by reference to her capacity to 
work. The arbitrator had erroneously focused on 
whether the light duties Mrs Dewar had performed with 
the nursing home and which were no longer available, 
were “suitable employment”.  

The Deputy President stated the new provisions 
require a determination of whether a worker has a 
“current work capacity” or “no current work capacity”.  
No “current work capacity” is an “inability arising from 
an injury such that the worker is not able to return to 
his or her pre-injury employment but is able to return to 

work in suitable employment”.  Suitable employment 
was defined in Section 32A. “Suitable employment” is 
defined as “employment in work for which the worker is 
currently suited, having regard to certain specified 
matters in Section 32A, regardless of whether the work 
or employment is ‘available’ or is of a type or nature 
that is ‘generally available’ in the employment market.” 

Although there was evidence from the nominated 
treating doctor and treating specialist there was no 
evidence from any rehabilitation or vocational experts. 
On that basis it was not open to the Arbitrator to find 
that Mrs Dewar had no work capacity. 

Even if the light duty employment Mrs Dewar 
performed until liability was declined was not real 
employment, this did not relieve the arbitrator of an 
obligation to determine if Mrs Dewar was fit for other 
suitable employment.  Just because the suitable 
employment the worker is able to perform is not 
“available” in the labour market this does not justify a 
finding that the worker has no current work capacity. 

The new definition of “suitable employment” has 
eliminated the concept of geographical restriction from 
consideration. Nevertheless, it has not eliminated the 
fact that “suitable employment” must be determined by 
reference to what the worker is physically and 
psychologically capable of doing having regard to the 
worker’s “inability arising from injury”.  Suitable 
employment means “employment in work for which the 
worker is currently suited”. 

Determining what is suitable employment within the 
meaning of Section 32A requires the identification of 
whether there are any “real jobs” which the worker is 
able to do regardless of whether those jobs are 
“available” to the worker or are “of a type or nature that 
is generally available in the employment market”. 

Consequently the Deputy President found that the 
Arbitrator’s award could not stand and he remitted the 
matter to a different arbitrator for redetermination.  In 
doing so the Deputy President commented that at a 
minimum it would be necessary to tender relevant 
evidence as to the kinds of jobs that Mrs Dewar is now 
fit to perform.  It would also be necessary for a finding 
to be made as to the nature of the light duties 
Mrs Dewar performed with the nursing home and to 
then determine whether those duties came within the 
definition of “suitable employment”.  If not, then it 
would be necessary to determine if there was other 
“employment in work for which Mrs Dewar is currently 
suited” and the rate of remuneration of that 
employment. 

The decision has highlighted that in determining 
entitlement to weekly compensation of a worker with a 
“current work capacity” regard must be had to whether 
the worker is suited for employment having regard to 
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the matters set out in the definition of “suitable 
employment” in Section 32A.  That employment must 
be real and potentially available in the labour market at 
large even if it does not have to be available in the 
labour market reasonably accessible to the injured 
worker.  Necessarily this will require evidence of the 
kind of jobs which are suitable for a worker having 
regard to the matters set out in the definition of 
“suitable employment”.  This may require specialist 
evidence from a rehabilitation or vocational expert. 

Belinda Brown 
bjb@gdlaw.com.au 

 

In NSW Section 60(2A) of the Workers Compensation 
Act 1987, stipulates that the employer or insurer is not 
liable to pay for the cost of any treatment, if the 
treatment is provided without the prior approval of the 
insurer.  This stipulation was introduced as part of the 
raft of reforms to the Workers Compensation Act 1987 
in June 2012. 

In Robert William Hatch v Narrabri Pest Control [2014] 
NSWWCC 343 (Hatch) Arbitrator Robert Foggo 
examined the effect of Section 60(2A) of the Workers 
Compensation Act 1987.   

Mr Hatch had requested approval for knee surgery 
from the insurer.   It was declined on the basis that it 
was not reasonably necessary yet he proceeded with 
the surgery regardless.   

Mr Hatch’s barrister relied upon the decisions of 
Arbitrator Snell in Barsoum v Salim, Odette and Helda 
Boyaji t/as All Sales Plastics [2013] NSWWCC 323 
(Barsoum) and Arbitrator Capel in Afaf Rofail v Our 
Lady of Consolation Aged Care Services Limited 
[2013] NSWWCC 359 (Rofail). 

In Barsoum it was not clear whether the insurer had 
disputed the need for treatment.  The Arbitrator 
determined that the insurer was liable for the 
recurrence of symptoms.  Treatment had already been 
undertaken at the time the matter came before the 
Commission.  In Barsoum, the Arbitrator interpreted 
the purpose of Section 60(2A) as “requiring prior 
approval to be sought from the insurer and if the 
insurer does not grant prior approval then that creates 
a dispute which the Commission has power to 
determine”. 

In Rofail it was the Arbitrator’s view that if it was 
Parliament’s intention that the Commission should not 
determine such disputes then this would have been 

reflected in specific terms in the Workers 
Compensation Act 1987.   

In Hatch, Arbitrator Foggo essentially followed the 
reasoning described in Barsoum and Rofail.  Following 
a review of the available medical evidence, Arbitrator 
Foggo determined that Mr Hatch had sustained a 
consequential injury to the left knee and the insurer 
was liable to meet the costs associated with the left 
total knee replacement.  It did not matter that the 
worker had the surgery without the approval of the 
insurer.  It was sufficient that approval had been 
sought. 

The decision in Hatch presents somewhat of a 
disappointment for employers/insurers.  When the 
legislation was introduced, Section 60(2A) was viewed 
by many as a provision which would, like the weekly 
compensation provisions, instil in insurer’s the power 
to make a final determination on whether medical 
treatment claimed was reasonably necessary.  We 
now see that the Commission has determined that if a 
decision to dispute liability with respect to treatment is 
issued or there is no response from an insurer after 
prior approval has been sought, payment of the 
surgery can still be sought through an application to 
the Commission.  The important consideration is 
whether the worker has sought approval. 

It will be interesting to see the way the Commission will 
determine claims where a worker has undergone 
medical treatment and subsequently seeks payment 
where no prior approval had been sought.   

Olivera Stojanovska 
oxs@gdlaw.com.au 

 

An interesting but tragic factual situation was examined 
by the President of the Workers Compensation 
Commission in Sydney’s American Imports Pty Limited 
(Deregistered) v Ljubic (2014).  Mr Ljubic and his wife 
were directors and employees of Sydney’s American 
Imports Pty Limited.  The business was involved in the 
purchase, repair and resale of prestige used cars.  

On 23 March 2005, Mr Ljubic received a call on his 
mobile phone inviting him to inspect a Ferrari motor 
vehicle at Wollstonecraft.  Evidence was adduced at 
the arbitration that it was not uncommon for Mr Ljubic 
to inspect motor vehicles at irregular hours and often at 
night.  After leaving his home that night, Mr Ljubic did 
not return. 

It transpired that Mr Ljubic had been lured to the 

Is prior approval of medical 

expenses really necessary?  

Could kidnapping and death arise 
out of the course of employment? 
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location at Wollstonecraft by three co-conspirators with 
the intention to abduct Mr Ljubic and extort money 
from his wife.  In the bungled extortion attempt, Mr 
Ljubic was taken to the Gap at Watsons Bay and was 
murdered.  His body was subsequently discovered in 
the ocean off Kurnell three days later. 

Mrs Ljubic made a claim for death benefits and the 
Arbitrator originally found in favour of Mrs Ljubic.  The 
workers compensation insurer subsequently appealed 
that award.   

Although there was no dispute that Mr Ljubic was in 
the course of his employment at the time of the 
abduction and his subsequent death, the question 
remained as to whether employment was a substantial 
contributing factor to his death as required by Section 
9A of the Workers Compensation Act 1987.   

A difficulty in the case was the specific role played by 
Mr Ljubic as proprietor of the company as opposed to 
his role as a manager and employee of the company.  
To be successful in her claim for compensation, Mrs 
Ljubic would need to demonstrate Mr Ljubic was 
fulfilling his role as an employee at the time of his 
death.  The Arbitrator concluded that employment was 
a factor that was both real and of importance in 
causing the injury which resulted in Mr Ljubic’s death.  
The entirety of the plot to kidnap Mr Ljubic revolved 
around his employment.  Although there may have 
been other factors leading to the injury, on the 
evidence employment stood out as a substantial 
causal factor.   

On appeal, President Keating examined the various 
considerations contained within Section 9A(2) that 
demonstrate whether employment was a substantial 
contributing factor to Mr Ljubic’s death. 

Time and Place of the Injury - Mr Ljubic was ultimately 
murdered a considerable distance from the last place 
at which he was required to perform his duties, that is 
inspection of a vehicle in Wollstonecraft.  Although this 
was indicative of employment not being a substantial 
contributing factor, President Keating commented that 
Mr Ljubic did not voluntarily leave the last place at 
which he was required to work and was forcibly 
removed.   

Nature of the task performed and the particular tasks 
of that work - Immediately prior to his seizure by the 
conspirators, Mr Ljubic was performing work of 
attending at domestic premises to inspect a motor 
vehicle.   

The duration of his employment – President Keating 
was noted that Mr Ljubic had been carrying out the 
business of purchasing and reselling vehicles since 
1989.  This work regularly included visiting premises 
outside normal business hours to inspect used 

vehicles. 

Probability that the injury or a similar injury would have 
happened anyway - President Keating commented that 
the conspirators’ scheme turned on utilising the nature 
of Mr Ljubic’s employment to lure him to a car park so 
that he might be seized in circumstances which 
precluded escape.  President Keating further 
commented that he considered it was difficult to 
imagine other circumstances in which Mr Ljubic may 
have been ensnared so advantageously to his captors, 
absent the call of employment. 

Lifestyle and activities outside the workplace – It was 
speculated that there were a number of incidents 
which may possibly provide a motive for former 
customers or employees of his business to seek 
retribution against Mr Ljubic.  Nevertheless there was 
insufficient evidence to make a finding that Mr Ljubic’s 
lifestyle outside the workplace gave rise to an 
increased risk of injury or death.    

Although there may have been a number of factors 
that contributed to the abduction and death of 
Mr Ljubic, it was his employment which caused him to 
be lured to an isolated location.    

At first glance the circumstances of this particular case 
wherein the death occurred outside normal working 
hours, away from the regular place of business of the 
employee and that the purported employee was 
fulfilling a dual role as a director and an employee 
would suggest that compensation would not be 
available to the Mr Ljubic’s widow.  This decision 
reinforces, despite the obscure factual situation 
presented, the Workers Compensation Commission 
will err on the side of interpreting the legislation in a 
beneficial way, especially when there is a death of an 
employee.   

Stephen Hodges 
sbh@gdlaw.com.au 
 

 

Our July 2014 newsletter discussed the Workers 
Compensation Commission decision of Caulfield v 
Whelan Kartaway Pty Limited (“Caulfield”).  Deputy 
President Roche in Caulfield clarified the legal position 
with regards to “top up” or “deterioration” claims.  
Deputy President Roche found that the amendments 
relating to “top up” or “deterioration” claims had no 
application to workers who had specifically claimed 
permanent impairment compensation before 19 June 
2012.  Simply, workers who fell within this category 
were not restricted to only making one claim for 

Top Up / Deterioration Claims – 
Caulfield is good law 
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permanent impairment compensation, as is the case 
with workers who make claims after 19 June 2012. 

Despite Deputy President Roche’s determination in 
Caulfield, the employer in the recent Workers 
Compensation Commission decision of Slavko Veleski 
v Deb Australia Pty Limited (“Deb”) argued that 
Caulfield was wrongly decided and that  Veleski was 
prevented from pursuing a further claim for permanent 
impairment compensation pursuant to Section 66 of 
Workers Compensation Act 1987 (“WC Act”).   

Mr Veleski had suffered an injury to his back on 
19 February 2008 whilst employed with Deb and had 
claimed permanent impairment compensation in 2011 
and was paid lump sum compensation.  

In 2014, Mr Veleski pursued another impairment claim 
relying on a report of Associate Professor Bolin, a 
gastroenterologist who assessed a further 12% WPI as 
a result of symptoms experienced by Mr Veleski in his 
digestive tract.  The alleged symptoms were due to the 
excessive consumption of pain killing medication 
following the injury.   

Deb submitted Mr Veleski was preventing from making 
a further claim for permanent impairment 
compensation pursuant to Section 66 of the 1987 Act, 
despite the Caulfield decision.  Deb submitted that the 
Mr Velevski’s claim could be distinguished from 
Caulfield in that the claim for the digestive tract was a 
“different injury” and not simply a further claim for 
permanent impairment for a previously compensated 
injury.   

The Arbitrator noted the only difference between 
Caulfield and Mr Veleski’s claim was the fact that in 
Caulfield the second claim for lump sum compensation 
was in respect of the same injury to the right knee 
whereas in Mr Veleski’s case the second claim was in 
respect of the injury to the lumbar spine and a 
consequential injury to the digestive tract.  A 
consequential injury is a consequence of the original 
injury and forms part of that injury. 

The Arbitrator did not consider Caulfield was wrongly 
decided and found he was bound to follow that 
decision.  The Arbitrator found that Mr Veleski was 
entitled to bring his further claim for permanent 
impairment compensation for both the lumbar spine 
and digestive tract.   

The Arbitrator also rejected Deb’s submission that Mr 
Velevski was only entitled to one assessment by an 
AMS.  The Arbitrator determined that as Mr Veleski 
was entitled to bring a claim for further permanent 

impairment, there must be a mechanism for 
assessment of the claim when there was no 
agreement as the level of permanent impairment.  The 
Arbitrator determined that this could only be conducted 
by an AMS.  Accordingly Mr Veleski was entitled to 
have his claim referred to an AMS for assessment. 

Despite the employer attempting to highlight small 
factual differences to overcome Caulfield, this decision 
confirms there is no impediment to workers’ bringing 
further claims for permanent impairment 
compensation, even if the claim is the result of a 
consequential injury, provided the worker has 
specifically made a claim for permanent impairment 
compensation prior to 19 June 2012.   

Naomi Tancred 
ndt@gdlaw.com.au 

CTP ROUNDUP 

 

In our September newsletter, we commented on the 
decision of Nominal Defendant v Ayache.  The NSW 
Court of Appeal in Ayache examined what will 
constitute “due enquiry and search” for the purposes of 
bringing a claim against the Nominal Defendant 
following a motor accident.  The NSW Court of Appeal 
has provided another decision on this point in Nominal 
Defendant v McLennan. 

In order to succeed in a case against the Nominal 
Defendant, a claimant must establish that, first, they 
were injured in a motor vehicle accident; second, the 
accident was caused by the negligence of the driver of 
the vehicle; and third, after “due enquiry and search”, 
the identity of the vehicle could not be ascertained.  
Those requirements stem from Section 34 of the Motor 
Accidents Compensation Act 1999.  

Mr McLennan brought a claim involving a contentious 
allegation that he had been hit by an unidentified motor 
vehicle.  He alleged he had been struck in the 
Holsworthy train station car park by an unidentified 
vehicle prior to 5:00am on a week day and sustained a 
serious injury.  The injuries were sufficient to render 
him unable to rise from the ground to seek assistance 
for approximately four hours.  Mr McLennan did not 
receive any aid from any passersby nor was any 
medical assistance summoned for him.   

Due enquiry and search – The 
Decisions Continue 
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The matter was originally heard by Levy DCJ in the 
District Court.  Levy DCJ accepted Mr McLennan’s 
version of the accident and dismissed the Nominal 
Defendant’s complaint that Mr McLennan had not 
satisfied the requirement of due enquiry and search. 
He awarded Mr McLennan damages of almost 
$645,000.  The Nominal Defendant appealed. 

In a majority decision, McColl JA and Macfarlan JA 
(Beazley JA dissenting) upheld the Nominal 
Defendant’s appeal and remitted the matter to the 
District Court for retrial. The majority held that the trial 
judge failed to deal adequately with inconsistencies in 
the evidence and medical opinions and Levy DCJ had 
erroneously substituted his own opinion about some of 
the medical issues for the evidence he had from 
medical experts.  

The retrial was heard by Garling ADCJ wherein it was 
determined that Mr McLennan had not carried out due 
search and enquiry and, amongst other issues, the 
claim should fail. 

Basten JA and Emmett JA in the majority dismissed 
the claimant’s appeal.  It was determined that in order 
for Mr McLennan to satisfy Section 34(1) of the Motor 
Accidents Compensation Act 1999, he must show to 
the appropriate standard either that there has been 
due enquiry and search but the identity of the relevant 
vehicle had not been established or that, although 
there had been no due enquiry and search, such an 
enquiry and search would not have established the 
identity of the relevant vehicle.  Section 34 did not 
require that in every case, irrespective of the 
circumstances, some enquiry and search should have 
been made.  Whether or not the identity of the vehicle 
might have been established after due enquiry and 
search is a question of fact.  The question is simply not 
whether some enquiry and search has been made.  
The use of the word “due” emphasises that the 
question is whether the identity of the vehicle cannot 
be established even though such enquiry and search 
that might appropriately have been made in the 
circumstances of the case had taken place.   

The majority were not satisfied that due search and 
enquiry would have been futile.  Mr McLennan had 
been lying on the ground for several hours and there 
was therefore every prospect that an enquiry of 
witnesses carried out promptly may have shed some 
light on the circumstances of the accident.  The 
circumstances mandated that Mr McLennan carry out 
due enquiry and search and the Trial Judge was 
correct in finding that he had failed to do so.   

It would also not have been futile for McLennan to 
have reported the matter to the police.  Indeed, the 
circumstances were such that reporting the incident to 
the police was not only reasonable, but it would have 

been logical, given Mr McLennan had also received 
recent threats of violence. 

This should be compared with the minority decision of 
Simpson JA who commented that in the immediate 
aftermath of the incident, Mr McLennan was not in any 
position to make a report and was not in such a 
position during the several hours that he was 
unconscious.  He was not in any position to report 
during the remainder of that day when he was suffering 
the severe effects of the injury.  It was unlikely that any 
debris located in the car park after that time would 
have yielded any evidence or anything of significance 
to any line of enquiry.  Simpson JA noted that the 
claimant had set up “flyers” around Holsworthy Station 
some months after the accident.  Simpson JA 
commented that it was hardly surprising that flyers 
failed to bring forth any witnesses to what had 
happened.  If there had been any witnesses, at least 
any who were prepared to come forward a week 
afterwards, it might be expected those witnesses 
would have taken some action by way of obtaining 
help for Mr McLennan at the time.  There was little, if 
anything else Mr McLennan could have done to 
establish the identity of the motor vehicle.  In those 
circumstances, Mr McLennan’s efforts, sparse as they 
were, satisfied the requirements of Section 34. 

This decision again highlights the variability of the 
judiciary with regards to due enquiry and search.  
Nevertheless, the Court of Appeal has again confirmed 
that some enquiry and search is not required in every 
circumstance.  The test will be, given the 
circumstances of the case, whether the enquiry and 
search is “due”.  If it is evident that the identity of the 
vehicle could not be established by due enquiry and 
search, then the enquiry and search would be futile 
and therefore would not be due.  
 
Stephen Hodges 
sbh@gdlaw.com.au 

 

In a recent decision of Nominal Defendant v Bacon 
[2014] NSW CA 275 the Court of Appeal was required 
examine questions of apportionment for a collision that 
occurred whilst driving on the beaten track.   

Section 5D(1)(a) of the Civil Liability Act requires a 
plaintiff to establish the defendant’s negligence was a 
necessary condition of the harm suffered.  It is a 
statutory statement of the “but for” test of causation.  In 
order to establish factual causation under Section 
5D(1)(a) it is necessary for a plaintiff to establish they 

Collisions on and not off the 
beaten track… 

 



 

GDGHDDDD15 

  

GD NEWS / NOVEMBER 2014 / 

would not have suffered the particular harm “but for” 
the defendant’s negligence. 

Ms Bacon was driving along an unsealed road in 
country New South Wales in the middle of the road on 
what is known as the “beaten track” being the section 
of the road compacted or “beaten” by the wheels of 
vehicles travelling along the centre of the unmarked 
road.  It was generally agreed that the road was wide 
enough for two trucks to pass each other at speed.  Ms 
Bacon was driving in a cloud of dust being thrown up 
by a prime mover which she was following.  Because 
of the dust her visibility was reduced to just over one 
car length in front of her.  Whilst in the process of 
veering slightly towards the left side of the road, she 
saw the front of a semi trailer being driven in the 
opposite direction by Mr Clift.  A collision ensued when 
the front offside of the bull bar on Mr Clift’s truck 
collided with the front right hand side of Ms Bacon’s 
car. 

Mr Clift’s truck was unregistered and uninsured and 
consequently proceedings were commenced against 
the Nominal Defendant.  The primary Judge delivered 
a judgment in Ms Bacon’s favour determining that Mr 
Clift was negligent but reduced her damages by 50% 
for contributory negligence.  The primary Judge found 
Mr Clift was negligent because he failed to steer and 
control his truck so as to avoid a collision and drove 
when his vision of the oncoming traffic was also 
obscured due to dust.  

The Nominal Defendant appealed challenging the 
finding of negligence on the part of Mr Clift and the 
50% contributory negligence finding. The principal 
submission was that Mr Clift’s negligence was not a 
necessary condition of the occurrence of the harm.  
The collision would have occurred even if Mr Clift had 
not steered back onto or towards the beaten track as 
Ms Bacon was driving in the middle of the road.  Thus 
it was argued Ms Bacon failed to establish on the 
balance of probabilities the accident would not have 
occurred had Mr Clift continued to drive on the far side 
of the road until he was able to see if there was any 
oncoming traffic.  

The Court of Appeal observed that the critical issue 
was whether Ms Bacon established that any act or 
omission on Mr Clift’s part was a necessary condition 
of the occurrence of her injury as required by 
Section 5D(1)(a) of the Civil Liability Act 2002. 

The Nominal Defendant argued that Ms Bacon’s 
position on the beaten track necessarily meant she 
was straddling the notional midline of the road so as to 
be on the wrong side of the road and there was no 
evidence that at the time of the collision Mr Clift’s truck 
was not on the correct side of the road or that it had 
crossed the midpoint of the road.   

Ms Bacon submitted that once Mr Clift’s truck moved 
off the beaten track to allow the other truck to go past, 
he should have stayed where he was because he 
could not see behind the truck he had just passed 
because of dust.  It was foreseeable that there may be 
a vehicle travelling behind Mr Clift’s truck on the 
beaten track.  Instead of doing that, Mr Clift pulled 
back onto the beaten track and thus his negligence 
was a necessary condition of Bacon’s harm.   

In the lead Court of Appeal decision, Ward JA 
embarked upon a detailed analysis of the evidence 
given at first instance noting that there was no 
challenge to the finding by the primary Judge that Mr 
Clift was steering back onto the beaten track which 
was consistent with the point of impact being the front 
right hand side of Ms Bacon’s car.  It followed in all 
probability if Mr Clift had remained where he was and 
not steered back onto the beaten track the collision 
would not have occurred.  His negligence in doing so 
when he did not have a clear view of any oncoming 
traffic was a necessary condition of the accident. 

In respect of the Nominal Defendant’s contention that 
the reduction made for contributory negligence was 
manifestly inadequate due to Ms Bacon was driving in 
the centre of the road at an excessive speed, the 
principles of Section 5R of the Civil Liability Act 2002 
were considered.  The standard set in Section 5R is 
whether a reasonable person in the position of Ms 
Bacon, having the knowledge she had or ought to have 
had, was negligent.  It was noted there was no 
challenge to the primary judge’s finding that Ms Bacon 
was driving at an excessive speed in the 
circumstances.   

Whilst the primary judge did not expressly undertake 
the exercise of comparing the negligence of both Ms 
Bacon and Mr Clift to determine the degree of 
departure from the standard of care of the reasonable 
person and the relative importance of their acts or 
omissions in causing the damage, the primary judge 
explained briefly the aspects in which he considered 
each had departed from the requisite standard of care 
in circumstances that were largely common to each.   

Relying on any number of decisions Ward JA 
commented that to set aside an apportionment of 
liability it must be shown that the failure to exercise a 
discretion involved in the apportionment exercised 
properly was unreasonable or plainly unjust.   

Ward JA noted that it was not disputed that both Mr 
Clift and Ms Bacon were driving in circumstances 
where visibility of the road ahead was obscured by 
dust and neither could see if there was any oncoming 
traffic.  Ms Bacon was driving on or close to the centre 
of the road and Mr Clift was steering back onto or 
towards the beaten track.  Thus the primary judge’s 
assessment that there was an equal contribution to the 
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accident was not one that was unreasonable or plainly 
unjust.   

McColl JA commented that the task involved in 
Section 5D(1)(a) (“factual causation”) is the elucidation 
of the factual connection between the negligence (the 
relevant breach of the relevant duty) and the 
occurrence of the particular harm which was a 
statutory statement of the “but for” test of causation.  
Ms Bacon bore the onus of proving on the balance of 
probabilities any fact relevant to the issue of causation.  
Ms Bacon could establish Mr Clift’s negligence was a 
necessary condition of her harm if the circumstances 
raised the more probable inference in favour of what 
she alleged rather than leaving the Court to conjecture 
speculate.  McColl JA accepted that it was an available 
inference that had Mr Clift not steered back onto the 
beaten track, the collision would not have happened 
even if at the time he did so his truck had not passed 
the notional centreline of the road.  Accordingly, 
McColl JA agreed the primary Judge did not err in 
concluding that Mr Clift’s negligence was a necessary 
condition of Mr Bacon’s harm.   

Macfarlan JA agreed it was unreasonable for Mr Clift 
not to have kept his vehicle to the far left of the road 
until the dust cleared and he was able to see what lay 
ahead of him.  Nevertheless, Mcfarlan JA was of the 
view that the ”but for” test of causation had not been 
satisfied.  Furthermore, the issue of causation fell 
within the “exceptional” cases contemplated by 
Section 5D(2) CLA.  On this basis he found there were 
two sufficient causes of the accident.   

If Mr Clift had not steered his vehicle towards the 
middle of the road but remained as far as possible to 

his left, the accident would still have occurred because 
Ms Bacon had driven towards the middle of the road 
and there was insufficient room for the two vehicles to 
pass.  It could not be said that “but for” Mr Clift’s 
negligence the accident would not have occurred, or 
that his negligence was a necessary condition of the 
harm suffered by Ms Bacon.  

Similarly if Ms Bacon had not driven towards the 
middle of the road but had remained as far on her left 
as possible the accident would still have occurred 
because with Mr Clift’s vehicle at or near the middle of 
the road, there was no room for the vehicles to pass.  
Thus it could not be said that “but for” Ms Bacon’s 
negligence the accident would not have occurred, or 
that her negligence was a necessary condition of the 
harm she suffered. 

Despite differing views the majority judgment 
establishes that for a claimant to succeed it must be 
proven the defendant’s conduct was a necessary 
condition of the occurrence of the harm, irrespective of 
any contribution the plaintiff’s conduct may have 
played in the occurrence of the harm.  The claimant’s 
conduct nevertheless is a relevant consideration for 
apportionment for contributory negligence under 
Section 5R CLA.   

Belinda Brown 
bjb@gdlaw.com.au 
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