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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
Personal Responsibility is Alive & Well 
 
An accident does not necessarily result in compensation as was recently seen in the decision of 
Justice Adamson of the NSW Supreme Court in Parker v City of Bankstown RSL Community 
Club. 
 
Brydens Lawyers commenced proceedings on behalf of Parker claiming damages for injuries she 
sustained when she fell on stairs at Bankstown RSL Club. 
 
Parker alleged she fell because the step of the stair was not sufficiently indicated.   
 
The stairs had strip lighting designed to illuminate the step and Parker contended the lighting was 
not operating at the time that she fell. 
 
The experts who gave evidence in the case agreed that if the strip lighting was not on the step the 
step might present a hazard. 
 
Parker pleaded her claim against the Club in contract and in tort.  She alleged that a term was 
implied into the contract between the Club and Parker that the Club would render services with 
due care and skill.  Adamson J was of the view she did not need to distinguish between the tort 
and contract claim as the duties were relatively similar and co-existent. 
 
The Club, as owner of the premises, owed a duty to those in the auditorium to take reasonable 
care to protect them from harm and to warn them of risks of harm that were not obvious. 
 
Adamson J concluded that where the Club knew that the light in the auditorium would be low 
because of the dimming or extinguishment of the house lights during a performance the risk of 
someone missing a step and falling was foreseeable and not insignificant.  
 
Adamson J held: 

“A reasonable person in the position of the Club would have taken precautions against such 
risk of harm.  I consider the precautions the Club in fact took - of installing metal strips along 
the edge of the tier and strip lighting below the edge  were reasonably sufficient to avoid the 
risk of harm referred to above.  Once the Club had taken such precautions the risk of harm 
became an obvious one and the Club was not, in my view, required to do any more to warn 
visitors to its auditorium of the change in levels.” 

 
Adamson J concluded that Parker had not proved that the stairs were not illuminated by the strip 
lighting.   
 
Parker argued in the alternative that the strip lighting, if it was on, was inadequate in any event.  
That was a view that was not shared by Adamson J. 
 
At the end of the day Adamson J held that the Club had not been negligent.   
 
The accident was the result of the plaintiff’s own failure to take reasonable care for her own 
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 safety. 
 
The case sends a message to all plaintiffs that a trip and fall does not necessarily mean compensation and the question in 
each claim will be what was a reasonable response to the risk. 
 
Slip & Fall Claim Dismissed  
 
In an ever-increasing frequency of slip and fall cases coming before the NSW Court of Appeal, the recent decision in Jackson 
v McDonald’s Australia Ltd [2014] NSWCA 162 illustrates that, in each case, the Court at first instance must consider all 
relevant provisions of the Civil Liability Act 2002 (NSW) when determining questions of duty of care, breach and causation as 
those issues are not capable of being determined in isolation. 
 
Although the Court of Appeal unanimously held that the primary judge was correct to reject Mr Jackson’s claim for damages, 
thereby dismissing his appeal, the appeal judges were critical of the primary judge’s reasons which did not articulate the 
relevant duty of care, the scope of the duty, the actual risk of harm, or whether the duty was breached. 
 
Mr Jackson and a friend finished work at a restaurant in Darlinghurst at which they were employed and ended up in George 
Street in the Sydney CBD.  They entered a McDonald’s store at approximately 4:30am and ascended a flight of stairs, 
stepping over a pile of rubbish that had been swept into a position about a metre beyond the top of the stairs.  
 
When they found no staff on duty, they retraced their steps to leave the premises but, in the process, Mr Jackson fell and 
injured his back.  He noticed that cleaning was in progress, observing a white bubble tiled area of the floor and the pile of 
rubbish was wet from recent mopping which gave off a smell he described to be like “strong bleach”. 
 
He did not, however, observe any staff in the store. 
 
Mr Jackson sued McDonald’s and its contract cleaners. 
 
At first instance, Gibson DCJ in the District Court rejected Mr Jackson’s claim for damages against both defendants.  Her 
Honour decided the case based on causation, without determining duty of care and breach.  Mr Jackson appealed. 
 
The Court of Appeal unanimously dismissed the appeal.  However, McColl JA and Barrett JA delivered separate judgments 
and Ward JA wrote a shorter judgment in which her Honour provided further reasons in addition to the other judges. 
 
McColl JA emphasised that the each element of negligence must be considered to establish liability.  Here, it was common 
ground that McDonald’s owed Mr Jackson a duty to take reasonable care to avoid a foreseeable risk of injury to him arising 
from the physical state of its land.  Her Honour applied the principle enunciated by the High Court in RTA v Dederer that the 
duty of care of an occupier, such as McDonald’s is based on the assumption that entrants will exercise reasonable care for 
their own safety. 
 
Next, Her Honour highlighted the importance of accurately identifying the actual risk of injury Mr Jackson faced as it is only 
through the correct identification of that risk that the Court can determine what a reasonable response to that risk would be.  
The primary judge identified the risk to be “the risk of harm that a plaintiff might slip”. 
 
Barrett JA and McColl JA agreed this was insufficient.  Instead, the risk should have been identified as a risk of harm to 
persons coming on to the premises who might slip on the wet floor soon after walking through. 
 
Further, both appeal judges agreed the risk was foreseeable and not insignificant.  Barrett JA however found that McDonald’s 
failed to take reasonable precautions to avoid the risk whereas McColl JA found that Mr Jackson did not establish that 
McDonald’s and the cleaning company, had so failed.  The floor had been dry-mopped using a non-slip detergent and there 
were signs visible to Mr Jackson warning of wet floors near the counter. 
 
However, all appeal judges agreed with Gibson DCJ on causation that Mr Jackson had failed to discharge his onus.  Mr 
Jackson complained that Gibson DCJ should have found that the effects of mopping the floor caused his foot to slip by reason 
of a residue of water and cleaning agent on the sole of his shoe without leading any direct evidence about that at trial. 
 
Accordingly, the Court held that this would have been mere speculation and Her Honour was correct not to so find. 
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As causation was not made out, the claim failed.  Accordingly, the appeal was dismissed. 
 
What this case illustrates is that although the case was fairly straight forward on the question of causation, the Court of Appeal 
has illustrated that in each case involving negligence, each element must be considered and the provisions of the Civil Liability 
Act applied accordingly. 
 
The Court determined that each element is bound together such that no one element can be considered in isolation to 
determine whether negligence is established. 
 
Mitigation Of Losses – What Is Reasonable? 
 
A plaintiff has a general duty to mitigate his or her losses by taking all reasonable steps to minimise the loss suffered.  The 
question of what is reasonable when it comes to medical treatment for injuries was recently considered by the NSW Court of 
Appeal in its decision in ECS Group (Australia) Pty Limited v Hobby.   
 
Hobby had commenced proceedings in the District Court after she slipped and fell on a party pie at a function at the Rydges 
Hotel at Wollongong.  The proceedings were commenced against ECS, the owners of the hotel, alleging that ECS was 
negligent in allowing food to be left on the floor.  At first instance Hobby was successful in his claim and was awarded 
damages in excess of $400,000.00. In the judgment the primary judge reduced the damage to reflect a finding that that there 
had been an unreasonable failure on the part of the plaintiff to mitigate her damages and undergo medical treatment.   
 
An appeal followed. ECS did not appeal the primary judge’s finding on liability but challenged several of the heads of damages 
awarded. Hobby cross-appealed challenging the judge’s finding that there was a failure to mitigate. 
 
At trial ECS argued that Hobby had failed to mitigate her loss as she had refused to undergo reconstructive surgery of her 
injured knee.  Hobby had been on a waiting list for the surgery at Mt Druitt Hospital and had declined the surgery on three 
separate occasions prior to the hearing.  The trial judge, his Honour Mahoney DCJ, found that Hobby’s refusal to undergo 
surgery was unreasonable because the surgery was relatively safe and was likely to have ameliorated the extent of her 
disability.   
 
In the Court of Appeal, Sackville AJA, with whom Gleeson JA and McDougall J agreed, found that the learned trial judge erred 
in not considering the High Court’s decision in Fazlic v Milingimbi Community Inc where the High Court held that 
reasonableness of a claimant’s refusal to undergo surgery depended on the claimant’s state of knowledge at the time of the 
refusal.  The High Court also determined that a plaintiff’s choice cannot be said to be unreasonable because he has failed to  
give effect to factors unknown to him and in the case of complex medical or surgical procedures he will know little except what 
he is told.   
 
Hobby was cross-examined at length as to the reason for her refusal to undergo surgery and gave various reasons including a 
general fear to undergo the procedure, uncertainty as to what it entailed and the need for her to care for her three young 
children.  Counsel appearing in the Court of Appeal conceded there was no evidence at trial that Hobby’s treating doctors 
explained to her the reasons why they considered the surgery was necessary or outlined to her the risks and benefits of the 
operation.  Sackville AJA considered that the absence of such evidence meant that the Court of Appeal could not, applying the 
test in Fazlic, find that Hobby’s refusal was unreasonable.  In this case it could not be determined that Hobby was 
unreasonable in refusing to undergo a procedure which she knew little or nothing about.  Accordingly the Court overturned the 
trial judge’s finding that Hobby had been unreasonable.  
 
As the trial judge’s decision on her failure to mitigate was overturned, Hobby argued that Mahoney DCJ also erred in limiting 
her award of future attendant care services to a period of ten years.  The trial judge found that if Hobby underwent the surgery 
she would not need care for the rest of her life, and awarded a ten year window to do this.  His Honour’s reasons for 
nominating ten years were not made clear although Sackville AJA commented that the trial judge may have considered that 
Hobby’s fear of the surgery would be overcome if the benefits and risks were properly explained to her. Alternatively, Hobby 
may have been more likely to undergo the surgery once her children had grown. 
 
In any event, Sackville AJA found there was no evidence before the trial judge that Hobby would continue to refuse to have 
the surgery.  Again, Hobby’s evidence at trial was important, as it dealt only with why she had not had the surgery for the 
period up to and including the trial.  Hobby did not give evidence about what she might do in the future and the claim for the 
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cost of the surgery was never abandoned.  Sackville AJA, again with whom Gleeson JA and McDougall J agreed, found that 
the trial judge’s finding was not supported by the evidence although the award of damages should be limited to a period of five 
years.  
 
The Court of Appeal’s decision upheld the authority that a plaintiff’s refusal to mitigate their loss will be determined on an 
objective basis having regard to what the plaintiff knew at the time the decision was made.  It is not enough to say that if a 
procedure is relatively safe a failure to proceed with it is therefore unreasonable. The burden is on a defendant to establish 
unreasonableness based on what a plaintiff knew about a procedure.  In this case ECS failed to meet that burden of proof. 
 
The award of damages was reduced but not due to a failure to mitigate and rather by reason of the conclusion that the 
treatment would have been undertaken at an earlier time in the future. 
 
The refusal to undergo reasonable treatment can have an impact on the plaintiff’s damages but the onus rests on a defendant 
to prove that there has been a failure to mitigate if a reduction in damages is argued. 

 
Admissibility of WorkCover Investigation Records in Personal Injury Proceedings 
 
A common tactic used by counsel appearing for plaintiffs in personal injury cases is to seek to tender documentary records 
arising from a WorkCover investigation into the accident such as questionnaires and statements. 
 
An important question which arises is whether or not those documents are admissible in the personal injury proceedings. 
 
This issue was recently considered by McDougall J of the NSW Supreme Court in Walsh v Walgett Shire Council [2014] 
NSWSC 812. 
 
Mr Walsh was rendered a quadriplegic from injuries he sustained while using artesian baths in Lightning Ridge, NSW.  The 
Council admitted in its Defence that it was the occupier of the premises and contended that the plaintiff’s injury occurred by 
reason of him diving head first into one of the pools, at night, when it was empty. 
 
The plaintiff did not concede he dived into the pool.  He gave evidence that when he entered the premises, he could not tell 
that the pool was empty due to poor lighting conditions.  His case was framed in negligence, alleging that the Council ought to 
have taken preventative measures such as erecting a barrier or surrounding the empty pool with fluorescent taping to act as a 
barricade. 
 
The pool had been emptied to allow for the installation of steps in the pool that was to be carried out by members of the local 
Rotary Club.  One of those members had completed a questionnaire issued to him by WorkCover during its investigation and 
the plaintiff’s counsel sought to rely upon it during the trial.  The questionnaire had been produced in answer to a subpoena 
served upon the Rotary Club. 
 
Counsel for Walgett Council objected to the tender.  The plaintiff’s counsel contended it was a business record within the 
meaning of Section 69 of the Evidence Act 1995 (NSW)(“Act”).   
 
McDougall J referred to sub-section 69(3)(b) of the Act which provides that the exception to the hearsay rule, applying to 
business records, does not apply to representations made in connection with an investigation relating or leading to a criminal 
proceeding.   
 
His Honour observed that the member of the Rotary Club had provided written answers to specific questions and as such it 
was likely to be an incomplete account, as he was not asked to provide a statement setting out in its entirety his recollection of 
the events. 
 
WorkCover did not prosecute the Council in relation to the plaintiff’s accident.  However, His Honour noted that the 
investigation conducted by WorkCover was for the purpose of determining whether or not to lay charges against the Council 
for breaches of Occupational Health and Safety laws which could have resulted in a criminal proceeding. 
 
Accordingly, the tender of the questionnaire was rejected as it was held by His Honour to be inadmissible pursuant to Section 
69(3)(b) of the Act. 
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In addition, a subpoena had not been issued on behalf of the plaintiff requiring the member of the Rotary Club to give evidence 
at the hearing, nor had his questionnaire been served with notice pursuant to Sections 64 and 67 of the Act.  His Honour held 
this was also a reason for rejecting the tender of the questionnaire as it would have unfairly prejudiced the Council. 
 
Principles of Proper Requests for Particulars 
 
A common problem faced by solicitors acting for defendants and their insurers is when answers to requests for particulars are 
provided by plaintiff lawyers that include the following: 

“That is not a proper request for particulars” 
Or 

“That is a matter for evidence.” 
 
So what is a proper request for particulars? 
 
This question was considered in a recent NSW Supreme Court decision of Reid v Wright [2014] NSWSC 795 when Harrison J 
determined an interlocutory application by the defendant seeking orders to compel the plaintiff to provide a “full and complete 
response” to the defendant’s request for particulars. 
 
The substantive proceedings involved a claim for damages in respect of alleged professional negligence arising from a failed 
property settlement. 
 
The Statement of Claim contained the following allegation: 

“Failed to advise the plaintiff to exercise her rights as a director of …” 
 
The request for particulars asked 

“What advice does the plaintiff allege the defendant should have provided regarding the plaintiff’s exercise of her rights as 
a director of …” 

 
The response provided was 

 “That is a matter for evidence.” 
 
His Honour held it was not and ordered the particulars be provided. 
 
Further, the Statement of Claim alleged: 

 “The plaintiff lost the opportunity of the prompt institution of proceedings … which would have meant a final hearing of 
the matter would have occurred … when the properties … were worth substantially more.” 

 
Particulars were sought regarding the above allegation concerning: 

 the value of the properties at the relevant times 
 an explanation for the term “substantially more” by requiring particulars of the value to which the properties were being 

compared and  
 particulars regarding the likely outcome of the proceedings had they been instituted when the plaintiff contended they 

ought to have been. 
 
The response provided was that these were all matters for evidence.  Again, his Honour disagreed and stated that the 
requests go directly to the calculation and quantification of the alleged loss and damage.  The plaintiff was ordered to provide 
those particulars. 
 
Although this is an interlocutory judgment, it is a timely reminder that lazy answers provided in response to legitimate requests 
for particulars are not acceptable if the requests go directly to the facts, matters and circumstances giving rise to the cause of 
action, including the elements of the claim as pleaded, and the loss and damage that is alleged. 
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 Home Building Amendment Act 2014 
 
The Home Building Amendment Act 2014 (“the Amending Act”) passed Parliament on 28 May 2014 and is likely to have 
assent and be in force within the next few weeks. 
 
The Amending Act introduces more than 50 changes into the Home Building Act 1989 (“the Act”) with the aim of ensuring that 
appropriate levels of consumer protection are maintained and unnecessary red tape is cut. The Government introduced the 
reforms to “support builders to get on with creating homes”. 
 
The changes include: 
 
Deposits  
 
The Act currently provides for a maximum 10% deposit if the contract price is $20,000.00 or less and 5% deposit where the 
contract price is more than $20,000.00.  
 
The Amending Act provides that the cap on deposits will increase to 10% for all contracts. 
 
Progress Payments 
  
Contracts of more than $20,000.00 are to include a progress payment schedule where builders can only claim for payments 
specifically linked to completion of specific stages of work and the work to be done at each stage must be described in a clear 
and plain language.   
 
Where work is undertaken under a costs plus contract then payments must be restricted to work that is performed, or costs 
already incurred, and each claim for payment will need to be supported by invoices, receipts and other documents. 
 
It will be an offence for builders to request payments which are not one of the above authorised payments. 
 
Statutory warranties 
 
The Act provided that statutory warranties covered structural defects for six years and other defects for two years from 
completion.   
 
The Act did not define ‘structural defects’ clearly enough and therefore the Amending Act changes ‘structural defect’ to a 
‘major defect’ to encompass defects such as water penetration and fire safety non-compliance.   
 
The Amending Act also provides that the regulations can include other defects under the major defect category. 
 
There will be a two-step test to determine whether a problem is a major defect.   
 
The first step will be to determine whether the defect is a major element of the building.  Major elements will include structural 
load bearing elements, water proofing and fire safety systems.   
 
The second step will be to consider how severe the consequences of the defect is to the building and whether it causes, or is 
likely to cause, the building to be uninhabitable, unusable, the destruction of the building or the threat of collapse of the 
building. 
 
Completion date 
 
There has been confusion around when the completion date occurs for owner corporations and building work for strata 
schemes. The completion date determines the commencement date for statutory warranties.   
 
The completion date is now the date an Occupation Certificate is issued which authorises the occupation and use of the whole 
of the building.  The completion date can be different for separate dwellings within a complex. 
 
Mitigation of Loss 



 
A home owner now has a legislated duty to mitigate their loss and avoid situations where minor defects can become a much 
bigger problem over time.  This is in line with the common law duty to mitigate loss. 
 
Home owners will also be required to make reasonable efforts to notify a builder in writing of alleged breach of statutory 
warranty within six months of the breach becoming apparent.   
 
Non-notification will not reduce the home owners rights but it is a matter which a Court or Tribunal may take into consideration. 
 
Home owners will also have a duty not to unreasonably refuse a builder access to a building site to rectify defective work.  The 
builder will not be able to enter the land without the owner’s consent particularly where the home owner is concerned about 
the builder’s behavior, but if access was unreasonably refused this would be taken into account by a Court or Tribunal in 
determining the builder’s or home owner’s claim.   
 
The preferred action under the Amending Act is that rectification of defective building work should be undertaken by the 
responsible party. 
 
Reliance on Professionals 
 
Where a builder has reasonably relied on instructions given by a relevant professional acting for the home owner and the 
professional is independent of the builder this will provide a defence to the builder in an action brought by the home owner.   
 
This defence will not however apply where the relevant professional is a person that has been recommended or referred by 
the builder to the home owner for their engagement.  Here it will likely be considered that the relevant professional is not 
independent of the builder. 
 
Owner Builders 
 
The Act allows home owners to do building work on their home by obtaining an Owner/Builder Permit.  Owner builders will 
now not be able to obtain a permit for work on a dual occupancy unless special circumstances exist.   
 
Owner builders are currently required to take out home warranty insurance on selling their home however the Amending Act 
makes them ineligible to obtain home warranty insurance before selling their home and the home owner must include in the 
contract for sale of the property a warning that owner builder work has been carried out, if the work was undertaken within the 
last six years, and that the owner builder is not providing statutory warranty insurance. 
 
Disappearance of the Builder 
 
Previously, statutory warranty insurance only engaged on the death, disappearance or insolvency of the builder.  The Court 
found that a builder could disappear if he left the State of New South Wales and the insurance would be engaged. 
 
The Amending Act provides that the builder has only disappeared if he cannot be found in Australia. 
 
Sub-contractor warranties 
 
The Amending Act provides that statutory warranty provisions are implied not only into a contract between the principal 
contractor and the home owner but also into a contract between the builder and the sub-contractor. 
This will provide the builder with greater recourse to recovery where defective work is undertaken by a sub-contractor. 
 
What do the changes mean for the owner and the builder? 
 
The home owner should: 

 Ensure that home warranty insurance is provided before the payment of the 10% deposit to prevent non-recovery of 
the deposit under the home warranty insurance scheme should the builder enter into liquidation or disappear before 
the work is commenced; 

 Ensure that the work provided for under the progress payment is actually carried out before payment; 
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 Notify the builder and provide an opportunity for the builder to rectify any defective work before carrying out 
rectification themselves or arranging for it to be carried out; 

 Realise that if they engage professionals such as architects or engineers they will have to be responsible to pursue 
them for recovery should it be found there design was defective. 

 

Builders should: 

 Make sure they carry out all the work claimed under a progress payment before providing an invoice for the payment; 
 Ensure they have all the relevant details of all their sub-contractors such as licence numbers, contact addresses and 

insurances so they can pursue the sub-contractor for any defective work at a later date if necessary; 
 Not recommend professionals to the owner as they are then liable for the professional’s defective work. 

 
And by the way, it will not be called ‘home warranty insurance’ it will now be the ‘Home Building Compensation Fund’. 
 
Total Disablement Benefits and Pre-Existing Conditions 
 
In recent times, there has been an increasing frequency of claims for total and permanent disablement benefits when a person 
is rendered permanently unfit for work in their usual occupation by reason of an injury. 
 
In Preston v AIA Australia Ltd [2014] NSWCA 165, the NSW Court of Appeal considered whether a claimant was entitled to 
claim a total disablement benefit under an accident policy of insurance in circumstances where there had been a prior injury 
13 years earlier. 
 
At first instance, the claimant did not succeed.  In a unanimous judgment, the Court of Appeal dismissed the claimant’s appea l 
and held that the insurer was not liable to indemnify the claimant under the policy. 
 
Mr Preston was a 52 year old carpenter when he applied for a Priority Protection Policy with AIA for disability income 
protection cover.  When he applied for the insurance, Mr Preston disclosed that he had fractured his left ankle in 1997 (which 
was later found by the primary judge to have occurred in 1996).  The policy was effected in April 2008 and he paid premiums. 
 
In July 2009, during the term of the insurance policy, Mr Preston sprained his left ankle as a result of a work accident which 
disabled him from continuing his work as a carpenter.  After his workers compensation benefits ceased, he submitted a claim 
under the AIA policy which provided for the payment of a monthly benefit of $3,000 for up to five years, if Mr Preston was 
“totally disabled” for more than 30 days.   
 
AIA initially paid two monthly benefits to Mr Preston.  Later, AIA denied the claim because his disability was not an “Accidental 
Injury” as defined in the policy wording which relevantly provided: 

“…a physical injury which results solely and directly and independently of a pre-existing condition or any other cause in 
total disablement.” 

 
Mr Preston commenced proceedings in the NSW Supreme Court Equity Division.  At first instance, Lindsay J of the NSW 
Supreme Court held that Mr Preston could not establish that his total disablement resulted from an accidental injury so defined 
under the policy.  His Honour referred to medical evidence which established that the 1996 fracture was a major contributing 
factor in the deterioration of his left ankle at the time of and following the 2009 injury. 
 
Accordingly, Mr Preston’s claim was unsuccessful and he appealed. 
 
Sackville AJA wrote the leading judgment of the Court of Appeal, with whom Meagher & Gleeson JJA agreed.  His Honour 
started with the fundamental principle that each individual insurance policy must be construed on the basis of its own wording 
and applied to the individual circumstances of each case. 
 
Next, his Honour considered previous cases with similar facts and similar policy wordings but noted they were of limited 
assistance.  However, those authorities suggest that, in a claim such as this, a distinction must be drawn between two 
situations: 

 Where a dormant or inactive condition creates a propensity in the insured to suffer disabling consequences from what 
otherwise might be a relatively minor injury. 

 Where a significant medical or physical condition is aggravated by the injury or combines with the injury so as to result 
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in disability. 
 
Sackville AJA confirmed that the first example ordinarily complies with the policy definitions that the injury was the sole, direct 
and independent cause of the disability.  The second example usually does not because the injury is one of two concurrent 
causes. 
 
His Honour then considered the totality of the medical evidence and concluded that the primary judge was correct in 
dismissing Mr Preston’s claim.  The main reason for this was that there was no medical evidence to establish that the 2009 
injury, independently of the aggravation of the pre-existing condition in the left ankle, would have rendered Mr Preston totally 
disabled for the purposes of the policy. 
 
The effect of those findings was that there were two concurrent causes of Mr Preston’s disability.  Accordingly, Mr Preston’s 
appeal was dismissed. 
 
The case is topical as more and more people take out insurance policies to provide them with total disablement cover in the 
event of accidental injury which renders them permanently unable to work.  With an ageing population, these types of claims 
are likely to increase further. 
 
The Court of Appeal has again reinforced some fundamental insurance principles in this decision.  Each individual policy must 
be interpreted according to its own policy wording and not based on the interpretation given to other policies with similar 
wording.  Further, each claim must be assessed on its own facts, in accordance with the policy wording. 
 
Perhaps more importantly, the Court has affirmed its willingness to find in favour of insurers and dismiss claims that do not fit 
within those defined policy terms, even where it involves an accident policy of insurance where the insured has disclosed a 
pre-existing injury before effecting the insurance.   
 
The policy wording is paramount and must be interpreted to give effect to the commercial purpose of the contract of insurance 
which, in this case, was to provide total disablement benefits only where the injury was solely and directly the cause of the 
disability. 
 
Schoolboy Death – Compensation Awarded But Not What Was Claimed 
 
The battle between Scot’s College and the Chaina family over compensation for nervous shock claims consequent to the 
death of their son whilst on a boarding stay at Glengarry has come to a disappointed end for the Chaina family.  
 
The case may have significant financial consequences for the Chaina family as they rejected an offer of settlement made by 
Scots at an early stage and the ultimate judgment was for an amount less than the offer and the College may obtain an order 
that the Chaina family pay Scots costs from the date the offer was made. The costs are likely to run to hundreds of thousands 
of dollars. 
 
The residential stay was meant to expose boys to the natural environment and create opportunities for them to be challenged 
physically, spiritually, emotionally, socially and academically however Nathan drowned in a creek whilst on a hike. 
 
The case was brought by the mother, and father of Nathan Chaiana and 2 companies run by the family who brought claims 
against the Presbyterian Church NSW (“defendant”) after Nathan, a 15 year old student at Scots, drowned while on a school 
hike in Moreton National Park in October 1999.  Nathan was a pupil at Scot’s College as was his brother who was on the hike. 
 
The defendant admitted that it owed a duty of care to Nathan, his parents and siblings. The defendant failed at the time to take 
notice of severe weather warnings, issued by the Bureau of Meteorology, warning that heavy rainfall and possible flash 
flooding was expected in the area overnight and people should keep away from creeks as they might be swept away.  It 
appears that either these warnings were not heeded or they were not seen and the hike continued. The result was that Nathan 
was washed off a log while crossing the river.   
 
Proceedings were commenced in 2002 and originally included the Chaina’s two sons as plaintiffs, however the defendant 
reached settlement with the two sons and the proceedings continued with the Mr and Mrs Chaina (“the Chaina’s”) and two 
companies of which the Chaina’s were the sole directors, as plaintiffs.  
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As liability was admitted the arguments concentrated on proving the loss claimed.   
 
The Chaina’s were claiming loss caused by mental harm suffered. The two companies were claiming damages for loss of 
profits arising from the loss of a commercial opportunity in that the companies relied on the Chaina’s to undertake a large part 
of the work and due to the alleged mental harm the Chaina’s suffered resulting from the incident the plaintiffs claimed that they 
were not able to carry out the work in the companies. Additional employees were engaged to carry out the Chaina’s work. It 
was also alleged that the companies lost profit from being unable to relaunch products and market the business.   
 
Unfortunately for the Chaina family much of the claim made was rejected. 
 
The judge found that Mr Chaina, the second plaintiff, was unreliable; could not be accepted as a witness of truth even where 
the judge considered he was telling the truth; was dishonest and said whatever he believed would help them win this case. 
The judge found that in some respects Mr Chaina had come to believe that certain things were true when that was in fact not 
the case.  It was found during the proceedings that Mr Chaina lied perpetually for about 40 years in relation to his 
qualifications.  He claimed to have a Bachelor of Science from the University of NSW and to have completed a business and 
marketing course at the Institute of Technology, however both of these claims were found to be false.  Many of the expert 
witnesses engaged by the plaintiff made assumptions based on Mr Chaina’s qualifications and his statements as to the 
superiority of the company’s products. Once it was found that much of Mr Chaina’s evidence was false, this significantly 
altered the opinions provided by the experts. 
 
The judge found that one expert in particular was biased towards Mr Chaina and was not acting for the Court.  Several pages 
in the judgment outline instances where the expert witness would not answer questions directly and the judge noted that at 
one time the expert offered to cross examine one of the defendant’s experts on behalf of Mr Chaina. 
 
The proceedings ran from 2002 to 2014 and over that time the Chaina’s hired and fired several law firms and barristers.  
 
During the last throws of the saga (the 25th substantive hearing in the matter), which took place over an intermittent period 
totalling six weeks, the plaintiffs engaged two separate sets of barristers and two separate sets of solicitors and in the end 
were self represented.  This affected the duration of the proceedings and the manner in which the hearing progressed. 
 
The plaintiffs initially claimed around $100 Million, however they were only awarded around $500,000.  
 
It was found that the Chaina’s had significant psychological disorders prior to the incident and the extent of mental harm 
attributable to the tragic loss of Nathan was not proven as claimed. The evidence did not support the significant company loss 
that was alleged.   
 
The case is to return for hearing on interest and costs as the defendant is arguing that given the way the proceedings were 
conducted and in particular the delays for which the defendant says the plaintiffs are responsible, there is an issue as to how 
much interest should be recoverable.   
 
The press have noted that Counsel for the defendant stated that an offer of compensation was made by the defendant in 
February 2003 which was greater than that which they eventually received. If this is correct then the defendants are able to 
seek to have their legal costs paid by the plaintiffs from the date of the offer.  The plaintiffs may have to pay costs that far 
exceed the award and may run into millions of dollars. 
 
Those in the legal and insurance profession often encounter claimants that pursue claims even though generous offers of 
settlement have been made. Properly pitched offers are the best protection for a defendant forced to incur costs defending a 
claim where a reasonable settlement offer made has been rejected. Courts can order a claimant to pay a defendant’s costs 
where they unreasonably refuse to accept an offer and are ultimately awarded less than the offer. We wonder whether an 
adverse cost order will be the outcome for the Chaina family in this tragic case. 
 
Employment Roundup 
 
Reasonable Management Action – What Exactly Does It Mean? 
 
Section 789FD(1) of the Fair Work Act 2009 (the Act) provides that a worker is bullied at work when another individual or 
group of individuals “repeatedly behaves unreasonably towards the worker” and “that behaviour creates a risk to healthy and 
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 safety” of the worker. Section 789FD(2) provides bullying does not include “reasonable management action carried out in a 
reasonable manner”.  
 
In the recent decision of SB [2014] FWC 12 May 2014, the Fair Work Commission (the Commission) took the opportunity to 
clarify what constitutes “reasonable management action” and what will and won’t amount to bullying pursuant to the Act.  
 
In this case, the Commission made confidentiality orders to protect both the complainant and the alleged bullies. Whilst it is 
unusual for the Commission to make such orders, given the potentially damaging nature of allegations and evidence in 
bullying proceedings, we foresee confidentiality orders becoming common in the anti-bulling jurisdiction.  
 
Ms SB was employed as a Delivery Support Team Leader within an organisation (the Employer) and was required to manage 
a team of Delivery Support Officers (DSOs). Ms SB’s application to the Commission alleged unreasonable behaviour by two 
DSOs, referred to as CC and NP as well as the conduct of the Employer in inadequately dealing with the behaviour 
complained of.  
 
As part of the factual matrix, each of CC and NP had previously made complaints about Ms SB to their Employer. Following 
investigations undertaken by the Employer, CC’s complaint was found to be partially justified, and NP’s complaint was 
determined to be unsubstantiated.  
 
As part of her grounds for seeking anti-bullying orders, Ms SB alleged unreasonable conduct on the part of her Employer in: 

 Accepting and investigating each of CC and NP’s complaints against her 
 Failing to take steps to prevent similar complaints or claims being made against her following the outcome of the 

investigation into NP’s complaint 
 Failing to make known the favourable results of the investigations into the complaints made by CC and NP 
 Allowing her to be the subject of repeated malicious rumours throughout the Employer’s workplace and thereby 

causing her humiliation 
 Allowing her to be harassed by CC on a daily basis 
 Failing to provide her with any support 

 
Ms SB sought orders requiring the alleged bullying conduct to cease, requiring observance and compliance with the 
Employer’s workplace bullying policies, and ongoing monitoring of workplace behaviour.  
 
The Employer opposed the application on a number of grounds including the contention that there was an absence of 
repeated unreasonable conduct and that any conduct by itself was reasonable management action taken in a reasonable 
manner.  
 
In delivering reasons, Commissioner Hampton helpfully considered behaviour that will amount to bullying within the meaning 
of the Act and found: 

 The requirement that behaviour be “repeated” does not necessitate a specific number of incidents of such behaviour 
but does require more than one instance of it 

 The specific unreasonable behaviour does not need repeated and can include a range of unreasonable conduct over 
a period of time 

 There must be a causal link between the unreasonable behaviour and the risk to the health and safety of the worker. 
Further, whilst the causal connection does not need to be the sole cause, it needs to be a substantial cause of the risk 

 The mere possibility of danger to the health and safety must be real rather than conceptual but is not confined to 
actual danger 

 
In considering the meaning of “reasonable management action” referred to in section 789FD(2), Commissioner Hampton held: 

 Determining whether management action is reasonable requires an objective assessment of the action in the context 
of the circumstances and knowledge of those involved at the time  

 The test is whether the management action was reasonable, not whether it could have been undertaken in a manner 
that was “more reasonable” or “more acceptable” 

 Management actions do not need to be perfect or ideal to be considered reasonable  
 A course of action may still be reasonable action even if particular steps are not 
 To be considered reasonable, the action must be lawful and not irrational, absurd or ridiculous 
 Any unreasonableness must arise from the actual management action in question, rather than the worker’s perception 
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of it 
 Consideration may be given as to whether the management action involved a significant departure from established 

policies or procedures and whether that departure was reasonable in the circumstances 
 
The Commission was not satisfied that much of the conduct complained about by Ms SB had occurred or, if it had, that it was 
unreasonable. To the extent that some of the behaviour bordered on unreasonable, the Commission found that did not create 
a risk to health and safety and thereby fell short of the statutory requirements.  
 
Further, whilst the Commission accepted that the making and spreading of vexatious, rude or inaccurate rumours against a 
worker was capable of amounting to unreasonable conduct, he found that there was no evidence that CC and NP deliberately 
made false or misleading accusations.  
 
In so far as the allegations against the Employer were concerned, the Commission found that the investigation of the two 
complaints against Ms SB were not unreasonable but rather, the only reasonable and prudent response. Additionally, whilst he 
found that the Employer ought have acted more proactively in providing Ms SB with training and support immediately following 
the first complaint made against her, the failure to do so was not unreasonable given Ms SB communicated that she “did not 
see the value of that support at the time”. 
 
In conclusion, the Commission found that Ms SB had not been bullied at work within the meaning of the Act and declined to 
make the orders sought. The Commission stopped short of finding that Ms SB acted vexatiously in bringing the application or 
that it was made without foundation and noted that “there are also some cultural, communication and management issues in 
this workplace that should be addressed by senior management.” 
 
The decision serves as a reminder to employers to review their guidelines and policies concerning bullying as well as 
management action. Whilst management action does not need to perfect to be considered reasonable, complaints of bullying 
ought be taken seriously, and actively investigated in a comprehensive and sensitive manner responsive to a worker’s 
concerns.  
 
Using a Discretionary Bonus to Bully 
 
In Mr Tao Sun [2014] FWC 3839, the Fair Work Commission (the Commission) was asked to deal with a myriad of issues 
concerning alleged bullying behaviour.  
 
Mr Tao Sun brought an application for an order to stop bullying in accordance with section 789FC of the Fair Work Act (the 
Act) against Mr Achemedei of CITIC Pacific Mining Management Pty Ltd (the Employer). 
 
Mr Sun was employed as an Application Developer and reported to Mr Liu, Manager Information Systems Delivery. Mr 
Achemedei was employed as the General Manager, Information Systems.  
 
In November 2013, Mr Sun’s performance appraisal was conducted by both his manager, Mr Liu and the general manager, Mr 
Achemedei. Mr Sun received a rating of “meets requirements” for each objective in the appraisal. 
 
In late December 2013, Mr Sun collapsed at work and required hospital admission. He alleged that his collapse was a work 
related “attack” caused by his receipt of a notification of his annual bonus awarding him less than he expected. Following its 
receipt, he accessed Mr Achemedei’s electronic diary where he discovered correspondence concerning a weighting change to 
his performance appraisal from “meets requirements” to “meets some requirements” and alleged Mr Achemedei to be the 
author of that correspondence (the first complaint). 
 
In addition, in February 2014 during a meeting between Mr Sun, Mr Liu and Mr Achemedei, Mr Sun alleges that a further 
review of his role and involvement in a particular project was undertaken and that Mr Achemedei informed him that as general 
manager, he was entitled to direct employees to undertake tasks irrespective of whether they are within an employee’s skills 
or position description as well as monitor their performance of those tasks. Mr Sun alleged that such powers were “unlawful” 
and that reviews could only be undertaken during formal performance appraisals (the second complaint).  
 
The Employer acknowledged Mr Sun’s first complaint and advised him that it would formally investigate it in accordance with 
its Fairness Review Policy. Following investigation, Mr Sun was advised that the allegation was not substantiated. In finding 
that there was no evidence to support the first complaint, Commissioner Cloghan held: 
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“Unless it can be demonstrated that a discretionary bonus payment has been applied in a punitive manner as part of a 
course of conduct which falls within the meaning of workplace bullying, the Commission should be cautious of 
considering, of itself, a discretionary bonus as workplace bullying. It is a matter which should be left, as its name 
suggests, to the employer’s discretion.” 

 
Generally, the payment of a discretionary bonus is a matter for the Employer’s judgment and the belief by employees that they 
should have received a greater amount does not, of itself, constitute workplace bullying. However, we caution employers to 
observe the principles concerning the discretion including but not limited to any contractual obligations and to the implied term 
of mutual trust and confidence (see Barker v Commonwealth Bank of Australia [2012] FCA 942) and the need to exercise the 
discretion honestly and conformably with the purpose of any employment contract and not to withhold a bonus capriciously or 
arbitrarily or unreasonable (see Silverbrook Research Pty Ltd v Lindley [2010] NSWCA 357.  
 
In considering Ms Sun’s access of Mr Achemedei’s electronic diary, Commissioner Cloghan found that he did not have 
permission to access it. In his findings, the Commissioner held: 

“If an employee believes that they are being bullied at work, this does not mean that the normal duties and responsibilities 
of employees are no longer applicable. Because an employee believes that they are being bullied at work does not given 
him or her immunity from observing all the policies and practices expected in the workplace and in the employment 
relationship…He or she should not engage in conduct which they would not be willing to have done to themselves.” 

 
In relation to the second complaint, the core element involved the difference of opinion between the Employer and Mr Sun as 
to whether Mr Sun was capable of carrying out tasks as part of the particular project. Mr Sun was critical of his Employer for 
requiring him to do a task which he considered was beyond his skills and capabilities and consequently, made accusations of 
bullying.  
 
Ultimately, the Commission found that the validity of Mr Sun’s assertion that he was not capable of carrying out the tasks was 
not supported by either his curriculum vitae, his position description or his employment to date. In delivering this finding, 
Commissioner Cloghan added that 

 “it is not sustainable for employees to say that a task is beyond their skill level and if the Employer does not agree, allege 
that it is workplace bullying. Such a situation would be tantamount to the Commission endorsing a one sided self 
determining premise as bullying in the workplace.” 

 
Finally, Commissioner Cloghan found Mr Sun’s view that any review of his performance was confined to the formal 
performance appraisal was plainly wrong. The Commissioner observed that employers have to measure and monitor the 
performance of employees both in quantitative and qualitative terms and such monitoring is not locked into a set review period 
or procedure but rather, is an ongoing process.  
 
In applying the objective test, it was found that the Employer took reasonable management actions and that the behaviour and 
conduct complained about was reasonable and carried out in a reasonable manner.  
 
Temporary Reinstatement under the Fair Work Act 
 
The Fair Work Act 2009 (Cth) (the Act) gives dramatic and wide ranging powers to courts hearing employment disputes. On 
particularly radical – and somewhat controversial - power is the ability to order reinstatement of a terminated employee 
pending resolution of a dispute, or even as a permanent remedy. 
 
Many question whether reinstatement can ever be appropriate following termination at the hands of the employer. In such 
circumstances, it is said, that there is such a clear absence of the mutual confidence necessary to an employment relationship 
that reinstatement can only make things worse. Nonetheless, employees continue to seek reinstatement, and courts seem 
increasingly prepared to order it. 
 
The recent Federal Court decision of CFMEU v Anglo Coal [2014] FCA 522 is a useful example. A worker (who was a union 
lodge president) was terminated for taking sick leave after his application for annual leave for the same period had been 
rejected. The worker commenced adverse action proceedings claiming that his termination was effected for reasons prohibited 
by Pt 3-1 of the Act.  
 
Specifically, the employer was alleged to have contravened: 
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 section 340  the general workplace right protection;  
 section 346 the protection relating to membership of an industrial association; and 
 section 352 the protection for temporary absence because of injury or illness. 

 
Pending the final hearing of the claim the worker sought an order reinstating him. The Federal Court granted his request. 
 
There was no dispute that the Court had power under section 545 of the Act to make a wide variety of remedial orders, 
including, if appropriate, temporary reinstatement. There was also no dispute from the employer, surprisingly, that the worker 
had an arguable case in relation to his adverse action claims.  
 
That being the case, the essential issue was where the balance of convenience lay. 
 
For the worker the case for reinstatement was supported by reference to: 

 The apparent strength of the applicant’s substantive case   
 The absence of real evidence produced by the employer as to the reason for dismissal, or supporting the  claim of 

inconvenience to it should the applicant be reinstated, or supporting its claim that the employment relationship had 
been ruptured.   

 Psychological issues relevant to the social benefits to employees of remaining in the workplace environment 
 The lapse of time before a final hearing 
 The requirement for the applicant to attend the workplace to carry out his duties as lodge president 
 

For the employer it was said that: 

 reinstatement, following dismissal on the ground of misconduct, would naturally have a tendency to undermine 
discipline by reference to the capacity of the employer to enforce its own rules  

 Dismissal for misconduct must necessarily have damaged, if not severed, the relationship of trust and confidence 
between the employer and employee  

 Any financial hardship pending final determination of the substantive claims would be avoided by payment of 
equivalent salary and benefits by the respondent  

 Although the applicant holds the office of the applicant's lodge President, there was no impediment to him continuing 
to hold that position if he were not reinstated.  

 The desire to enjoy the social environment provided by his workplace is a relevant, but not decisive, factor.  
 The workplace agreement allowed the employer to stand down any employee, even if reinstatement was ordered. 

 
Ultimately, the Court formed the view that weighing all these factors, the balance of convenience dictated an order for 
reinstatement until the final hearing. 
 
It does not take much imagination to see how potentially damaging for the employer such an order might be. Confronted with 
an application such as this for reinstatement, employers need to provide convincing evidence of the detriment likely to be 
suffered, and of the total breakdown in trust that the termination has brought about. 
 
Workers Compensation Roundup 
 
Top up Claims for Lump Sum Compensation  -  Are They Alive & Well? 
 
As you will recall from last month’s newsletter the High Court in Adco Constructions & Anor v Ronald Goudappel 
(“Goudappel”) made it clear that where claims for lump sum compensation were not specifically made prior to 19 June 2012 
the legislative amendments applied.  Effectively, this means that a 10% WPI threshold applies to any Section 66 impairment 
claim made on or after 19 June 2012 and pain and suffering compensation pursuant to Section 67 is not payable. 
 
One of the unresolved issues flowing from the Goudappel decision was whether the 2012 amendments applied to claims 
under the Table of Disabilities (for injuries prior to 1 January 2002) and whether further “top up” claims or “deterioration” claims 
were prevented by the amendments to Section 66(1A).  Section 66(1A) provides for only one claim for lump sum 
compensation. 
 
The legal position with regards to “top up” or “deterioration” claims appears to have been clarified by Deputy President Roche 
in the decision of Caulfield v Whelan Kartaway Pty Limited (2014) which was published on 11 June 2014.  Mr Caulfield 
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suffered a right knee injury in the course of his employment on 9 August 2005.  He brought proceedings in the Workers 
Compensation Commission for whole person impairment (WPI) in 2010 relying on a report of Dr Guirgis assessing 17% WPI.  
Mr Caulfield ultimately received 8% WPI following an assessment by an approved medical specialist (“AMS”). 
 
In March 2011 Mr Caulfield underwent further surgery and following the surgery received a further assessment of 17% WPI 
from Dr Gurigis.  In September 2012 (after the legislative amendments) Mr Caulfield brought a claim for a further 9% WPI 
(17% WPI less the 8% WPI already awarded). 
 
The employer, Kartaway, disputed liability on two grounds.  Firstly, Mr Caulfield was not entitled to bring a deterioration claim 
due to the legislative amendments and secondly Mr Caulfield had not demonstrated a deterioration by relying on an 
assessment of Dr Guirgis that was identical to the assessment previously made by the doctor. 
 
Kartaway was successful on both counts and Mr Caulfield appealed.  On appeal, Counsel for Mr Caulfield submitted that in 
the circumstances of his claim the amendments introduced by the 2012 Amending Act did not apply to him.  Mr Caulfield’s 
matter could be specifically distinguished from the decision of Goudappel in that Caulfield had specifically sought 
compensation under Section 66 prior to 19 June 2012.  Interestingly Counsel acting for Kartaway did not oppose this 
submission and did not suggest an alternative interpretation of the provisions.   
 
Deputy President Roche commented that in Goudappel the High Court expressed clearly that the amendments did not apply 
where a worker had made a claim for Section 66 prior to 19 June 2012.  This had the result of a worker not being limited to 
one claim for Section 66 compensation.  Whilst the amendments would apply to claims made on or after 19 June 2012 they 
had no application to a worker who had specifically claimed permanent impairment before that date.   
 
This meant that Mr Caulfield and other workers in a similar position were not caught by the new Section 66 threshold (greater 
than 10% WPI).  Similarly they were not restricted to making only one claim for permanent impairment compensation.  Deputy 
President Roche specifically noted although the combined value of Caulfield’s claim was over 10% WPI, given the 
amendments did not apply to him, it would not matter if the further claim did not exceed the 10% WPI threshold. 
 
With regards to the question of evidencing a deterioration, Deputy President Roche commented Mr Caulfield did not need to 
establish his condition had deteriorated before his claim could be referred to an AMS.  The question of the extent of any WPI 
was solely within the domain of the AMS.  It was not necessary for the Commission to determine whether a worker had 
demonstrated that his or her condition has deteriorated before the matter has been referred to an AMS for further assessment.  
It is for the AMS only to determine whether there had been any increase in WPI. 
 
Finally, Kartaway argued that Mr Caulfield was estopped from being referred to an AMS as he had previously been assessed 
by an AMS.  Deputy President Roche concluded there was no estoppel in such a situation. 
 
Clearly this decision has significant implications for “top up” and “deterioration” claims.  Deputy President Roche has carefully 
considered the recent Goudappel decision in the High Court and has concluded there is no barrier to workers bringing further 
claims for lump sum compensation provided they had specifically made a claim for Section 66 and/or Section 67 prior to 19 
June 2012.  Workers were also not caught by the amendments to Section 66 requiring an assessment greater than 10% WPI.  
We speculate that as it is arguable that all of the amendments to lump sum compensation claims do not apply to workers who 
have specifically made a lump sum compensation claim prior to 19 June 2012, those workers can bring multiple “top up” or 
“deterioration” claims.  In this regard we note the WorkCover Independent Review Office (WIRO) issued a bulletin on 16 June 
2014 regarding funding for further claims.  WIRO confirmed whilst they will continue to fund workers who have a further claim 
however they will only fund one further claim after 19 June 2012.   
 
Although there have been rumours of an appeal to the Court of Appeal of Deputy President Roche’s decision, you will note 
that as it was not argued by the employer the amendments to the legislation did not apply we fail to see how that issue could 
be raised on appeal. That issue may need to be dealt with in another case if WorkCover wish to challenge the finding. 
 
The position in relation to Table of Disabilities claims still remains unclear although we expect a number of pending disputed 
claims in relation to the Table of Disabilities will result in a Presidential decision in the near future.   
 
Pain Is Not Injury 
 
The NSW Workers compensation Commission in Frank Blake v Menzies Property Services Pty Ltd [2014] NSWWCC 179 was 
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required to make a determination on the following matters: 

 Whether Mr Blake had sustained an injury; 
 Whether employment was a substantial contributing factor to the injury; and 
 If Mr Blake did sustain an injury, whether the injury was occasioned by Mr Blake’s serious and wilful misconduct. 

 
Mr Blake alleged the injury occurred when he stepped onto a metal object during the course of his cleaning duties causing a 
right heel ulcer.  Mr Blake continued to work until he was admitted to hospital on 4 May 2012.  The date of injury was unclear 
although the pleadings were ultimately amended to indicate an injury on or about 16 April 2012. 
 
Credibility issues were prevalent in that Mr Blake provided inconsistent accounts as to when the injury occurred.  It was 
alleged the injury occurred due to nature of footwear.  Mr Blake wore open shoes allegedly due to his diabetes condition and 
to allow for better circulation.  Mr Blake’s evidence was that he had not undergone any induction or training and had not been 
directed to abide by a dress code including appropriate footwear or any OH&S ramifications. 
 
Menzies’ contract manager, Mr Sapsford gave evidence that Mr Blake was directed he could not be permitted onsite if he did 
not wear appropriate footwear.   Mr Sapsford further gave evidence that following a warning over footwear being issued, Mr 
Blake was compliant. 
 
A co-worker of Mr Blake, Mr Menouhos, gave evidence that in winter Mr Blake would wear closed footwear, and open 
footwear in summer.   Nevertheless, Mr Menouhos later gave contradictory evidence as to what Mr Blake was wearing. Mr 
Menouhos did provide evidence that the employer conducted a detailed induction and training programs including toolbox 
meetings for instruction on OH&S matters. 
 
Submissions made on behalf of Menzies focussed on discrediting Mr Blake’s evidence particularly, the uncertainty of injury 
date.  Secondly, it was argued that if Mr Blake succeeded on the issue of injury, he was disentitled to compensation as the 
injury was solely attributable to his own serious and wilful misconduct.  Further, if Mr Blake had been wearing appropriate 
footwear the incident would not have occurred.   
 
The Arbitrator, Ms Kerry Haddock, found Mr Blake had not established on the balance of probabilities that he had sustained an 
injury arising out of or in the course of employment.  Reference was made to the evidence which showed despite Mr Blake 
having a metallic foreign body in his right heel requiring admission to hospital this fell well short of establishing that the object 
entered his heel whilst carrying out his employment duties. 
 
In particular, Arbitrator Haddock was conscious that there was no record in the injury book.  Mr Blake had complained of pain 
in his heel to Mr Menouhos although there was no evidence to indicate he had injured himself in a particular way.  It was also 
accepted that Mr Menouhos’ evidence was to be treated with caution given the variance of the two statements. 
 
Arbitrator Haddock commented that the treating records did not record symptoms in the right foot around the time of the 
alleged date of injury, whilst not conclusive, did not assist Mr Blake in his case. 
 
The arbitrator referred to the decision of Armitage CCJ in Castro v State Transit Authority (NSW) [2000] NSWCC 12 in which 
the concept of injury was described as a “sudden or identifiable pathological change”.  The arbitrator stated a temporary 
change, such as the reporting of pain, without pathological change, did not constitute an injury. 
 
Simply because Mr Blake complained of pain at work due to a metal object in his foot did not mean that was an injury in the 
course of employment or that employment was a substantial contributing factor. As Mr Blake had not established on the 
balance of probabilities that he had sustained an injury the arbitrator indicated it was unnecessary to determine whether any 
injury was solely attributable to his serious and willful misconduct. 
 
The decision is a timely reminder to closely examine both the factual and medical evidence at the time of a worker’s purported 
injury.  Whilst inconsistencies in one respect of the evidence may not be sufficient to defeat a claim, a combination of 
inconclusive medical records, variations in the recall of how the injury occurred and alternative hypothesis for how the injury 
occurred outside employment may be sufficient to resist the claim for compensation. 
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Out of the Red Into the Black - Relaxation of some of the 2012 Workers Compensation Reforms 
 
It was announced on 26 June 2014 that the NSW WorkCover Scheme has made an extraordinary turnaround from a projected 
$4 billion deficit to a $1.36 billion surplus.  The NSW government has claimed the turnaround is a direct result of the 2012 
amendments significantly curtailing the benefits available to injured workers.   
 
 
The recent Parliamentary Enquiry revealed that a number of injured workers, some of whom had suffered amputations in 
workplace accidents, had lost their ongoing medical expenses entitlements as a result of the 2012 amendments.  One of the 
key components of the 2012 amendments was that unless a worker had reached 31% whole person impairment and thereby 
classified as a “seriously injured worker”, their medical expense entitlements would cease one year after the last payment of 
weekly compensation. 
 
 
It has now been announced that the threshold for serious injury will be lowered from greater 31% whole person impairment to 
21%.  This will immediately to workers who have made claims before October 2012.  These workers will now be compensated 
for items such as prosthetics, hearing aids and home modifications until they reach retirement age, irrespective of when they 
last received payments of weekly compensation.  The reforms would be made by Regulation for claims prior before 1 October 
2012 although it is expected the substantive legislation will be amended in the near future to introduce the same entitlements 
for workers with injuries after 1 October 2012.   
 
 
Other reforms to be introduced include a requirement for insurers to continue to meet payment of weekly compensation until a 
dispute over a work capacity assessment has been determined and a relaxation to the stringent requirements for follow up 
surgical procedures.  The changes are expected to allow for an entitlement to a second operation when follow up surgery is 
required 12 months after the initial surgery.  The amendments in 2012 only allowed for one surgical procedure after weekly 
compensation payments had ceased. 
 
 
The NSW government has projected that the changes will increase the Workcover Scheme liabilities by approximately 
$280 million.  Despite the $1.36 billion surplus, no further called for amendments including the restoration of lifetime medical 
costs for all workers and for the reintroduction of cover for workers injured on a journey to and from work are planned at this 
stage.  We will provide further analysis of the reforms upon release of the amended regulations and primary legislation. 
 
CTP Roundup 
 
New Guidelines – Motor Accident Authority  
 
The May edition of GD News discussed the new Motor Accident Authority Claims Handling Guidelines and Claims 
Assessment Guidelines that were gazetted on 11 April 2014 and took effect from 1 May 2014.  
 
The substantive changes to the previous version of the Claims Assessment Guidelines (which were dated 1 October 2008) 
include amending the provisions that alter the grounds for exemption of claims under Sections 92(1)(a) and (b).  The new 
Guidelines provide that a mandatory exemption may be granted if liability is expressly denied because fault in the accident is 
denied. Mandatory exemptions are now not permitted where liability is denied due to procedural defects in the claim or injury 
causation arguments where fault for the accident is not denied. 
 
The new Guidelines also excluded mandatory exemptions in claims where contributory negligence is alleged.  The previous 
Guidelines provided that a greater than 25% contributory negligence allegation would enliven a mandatory exemption. The 
new Guidelines provide that all contributory negligence arguments can be heard at CARS.   
 
Consideration of a claim’s suitability for assessment, which takes place during a determination of a discretionary exemption 
application, may now contemplate whether a claim involves issues of liability including contributory negligence or causation 
 
A deemed denial of liability is no longer a ground that a claims assessor must take into account when considering whether a 
claim is suitable for assessment at CARS. 
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The new Guidelines apply to all matters at CARS on or after 1 May 2014 that have not been determined.  However the non-
exemption from CARS for claims with allegations of greater than 25% contributory negligence will only apply to new 
applications received on or after 1 May 2014. 
 
As a consequence of these amendments CARS has issued new CARS Forms 1A, 1R, 2A and 2R.   
 
The exemption grounds documented on the new forms reflect the changes to the Guidelines.  Similarly, the questions in the 
2A and 2R forms that deal with Section 91 time limits have been adjusted.  CARS’ rationale for this latter adjustment is to 
ensure that “complete and correct information is provided, so that disputes about time limits are identified earlier and may be 
resolved sooner.”   
 

The new CARS forms are published on the MAA website.  CARS has advised that applications lodged on or after 1 May 2014 
should utilise the new forms.  CARS will accept applications lodged on the ‘old’ forms until 30 June 2014, after which time they 
will be susceptible to rejection. 
 
Replies lodged on or after 1 May 2014 should utilise the Reply form corresponding to the Application. CARS have advised that 
after 31 July 2014 a Reply received on a form which does not correspond to the Application Form may be rejected. 
 
 

 
 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any Court judgment.  
This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 

specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 

We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. It’s 
simple - it’s about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different! 

We set ourselves apart from other lawyers by: 

 identifying your needs and responding with the most cost effective solution;  

 providing practical expert advice; 

 meeting deadlines, building relationships and delivering value for money;  

 supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

 utilising a team approach that maximises efficiencies and minimises duplication; 

 identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  

 

GD News 
 

July 2014 Issue 

Page 19 

mailto:dtn@gdlaw.com.au
http://www.gdlaw.com.au/

