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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
Will The Proportionate Liability Laws in Australia Change in 2014? 
 
Between 2002 and 2004 proportionate liability legislation was enacted in each State and Territory 
throughout Australia imposing a regime where proportionate liability would apply to claims for 
pure economic loss and property damage.  Personal injury claims were excluded from the 
proportionate liability regime. 
 
The effect of the regime was to limit a wrongdoer’s liability to their proportionate share of 
responsibility for a loss. The differences in the proportionate liability regimes in each State and 
Territory make it difficult for businesses that operate nationally to manage risk uniformly across all 
jurisdictions. 
 
There have been moves afoot to rationalise the regimes to create national consistency.  The 
Federal Government’s Standing Council on Law and Justice in 2011 released model 
proportionate liability provisions for public comment in an attempt to develop provisions that could 
form the basis of a harmonised scheme across all States and Territories.  After much consultation 
the Standing Council on Law and Justice released model legislation in October 2013.  The States 
and Territories have agreed to consider introducing the model proportionate liability legislation in 
each jurisdiction and we will have to wait and see whether or not the changes will be 
implemented in 2014. 
 
The changes are significant in this article we examine the effect of the model provisions if they 
are introduced.   
 
Firstly, for there to be an apportionable claim, that is a claim that involves concurrent wrongdoers 
where proportionate liability will apply, it will be necessary for an action to have as an element of 
the claim a failure to take reasonable care.   
 
Examples of what amounts to “a failure to take reasonable care” have been provided and those 
examples are: 

� a breach of duty of care; 
� a breach of an express contractual term to take reasonable care; 
� a breach of an implied contractual term to take reasonable care; 
� a breach of a director’s civil obligation to act with reasonable care and diligence; 
� a breach of a statutory warranty to render services with due care and skill; 
� a breach of an implied warranty to render services with due care and skill. 

 
The changes will mean that proportionate liability will not apply to claims based strictly on 
breaches of contractual obligation.  This change potentially restricts the application of the 
proportionate liability regime. 
 
Another change is that parties will not be able to contract out of the proportionate liability regime.  
Currently jurisdictions permit parties to exclude the application of the proportionate liability 
regime.  Any term of an agreement or contract that purports to exclude limit or modify the 
operation of the proportionate liability regime will be void.   
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 In proceedings involving an apportionable claim a Court when determining a claim will be obliged to exclude from any 
apportionment the proportion of the loss to which the claimant is contributorily negligent and must apportion respective 
liabilities amongst all wrongdoers, whether or not a concurrent wrongdoer is a party to the proceedings or not. 
A concurrent wrongdoer must give the claimant the information the wrongdoer has about the identity of any other person 
whom the wrongdoer believes on reasonable grounds to be a concurrent wrongdoer, where that person can be located and 
the circumstances that make the wrongdoer believe the other person is a concurrent wrongdoer.  That information must be 
provided in writing within a reasonable time after the concurrent wrongdoer becomes a party to the proceedings. 
 
The wrongdoer must also give a copy of that information to the Court as well as to the other person who is believed to be a 
concurrent wrongdoer. 
 
If a defendant is unable to give the information to the concurrent wrongdoer he will be obliged to take reasonable steps to 
bring it to the attention of that wrongdoer.   
 
Where a defendant fails to comply with the notification obligations, a Court may, if it is just and equitable, determine the 
defendant is severally liable for the award of damages (rendering them liable for all damages) and may be ordered to pay 
costs thrown away as a result of any failure to provide information. 
 
In pleadings the material facts and circumstances that make a person a concurrent wrongdoer will need to be pleaded. 
 
If a claimant chooses not to proceed against all concurrent wrongdoers in a claim, the claimant will be entitled to bring a 
further claim but only with leave of the Court.  The Court will only be permitted to grant leave if it is satisfied there were 
reasonable grounds for bringing separate proceedings.   
 
Interestingly, if there are a second set of proceedings commenced, any judgment in the first proceedings will determine, for 
any subsequent proceedings, the maximum amount of the claimant’s notional damages and the minimum proportionate 
liability of each concurrent wrongdoer who was a party to the first proceedings and the minimum contributory negligence of the 
claimant.  The claimant will not be entitled to costs in any subsequent proceedings unless the Court determines it is just and 
equitable to order costs. 
 
There is little doubt that the proportionate liability regime is here to stay, however it will be interesting to see whether or not 
there will be one regime that applies throughout Australia. 
 
Principals & Contractors – Relationship Between Insurance & Indemnity Clauses 
 
If a contract between an insured contractor and its principal contains multiple indemnity and insurance clauses, how should 
these terms be construed?  Are there any key factors that can provide an insurer with assistance to make the correct 
determination regarding whether or not to extend cover to the principal? 
 
In GIO General Limited v Centennial Newstan Pty Ltd [2014] NSWCA 13, the NSW Court of Appeal considered the above 
scenario and, in a unanimous decision (Gleeson JA, Meagher & Hoeben JJA agreeing), provided a helpful analysis for the 
insurance industry. 
 
Centennial operated a coalmine near Newcastle.  It entered into a contract with Longwall Advantage Pty Ltd (Advantage) for 
Advantage to supply labour to perform work at Centennial’s coal mine.  Advantage, in a separate agreement with one of its 
related companies, Longwall Labourforce Pty Ltd (Labourforce), arranged for Labourforce (which employed the workers) to 
supply workers to Advantage which, in turn, supplied those workers to Centennial. 
 
Centennial’s contract was only with Advantage.  It contained the following clauses: 

� An indemnity clause by Advantage in favour of Centennial for any claims relating to death, personal injury or property 
damage to personnel of Advantage and to any employees, subcontractors and agents of Centennial but limited only to 
the negligence or breach of contract by Advantage. 

� An insurance clause requiring Advantage to take out insurance for workers compensation, public liability and 
professional indemnity cover for the personnel of Advantage. 

 
However, in the Site Regulations which formed part of the contract, there also appeared the following clauses: 
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� Public and Products liability policies taken out by the contractor must note the Principal and all subcontractors as 
interested parties and must cover the respective liabilities of each of those parties to each other and to third parties.  
Such policy must cover each indemnified party to the same extent as it would if each of the parties had a separate 
policy of insurance. 

� If the contractor neglects, fails or refuses to obtain any insurance as required by the contract, the contractor must 
indemnify the principal for any loss or damage suffered by the principal arising out of or in connection with the 
contractor’s failure to obtain the required insurance. 

 
Advantage supplied a worker, Mr McDonald, to Centennial and during the course of his work he suffered significant injuries.  
Mr McDonald sued Centennial, Advantage and Labourforce who were each found to have breached their duty or care but the 
trial judge (Marks ADCJ) found Centennial to be 100% liable. 
 
His Honour also found that Centennial was entitled to indemnity as a principal under the GIO policy issued to Advantage.  GIO 
appealed the decision and argued two propositions, one of which was whether the Site Regulations formed part of the contract 
but that argument was quickly eliminated when the Court observed that GIO had admitted that fact in its pleadings before the 
Trial Judge. 
 
The primary argument advanced on appeal by GIO was that the obligation on Advantage to effect insurance in favour of 
Centennial did not include cover for Centennial’s own negligence. 
 
Gleeson JA, who delivered the leading judgment of the unanimous Court, emphasised two important principles: 

� All of the indemnity and insurance clauses in the contract must be read within the context of the contract as a whole.  
The words of every clause must, if possible, be construed so as to render them all harmonious with one another. 

� Careful consideration of the insurance clauses requires that the relevant liabilities, for which cover is sought to extend, 
be identified. 

 
Here, His Honour held that although the indemnity and insurance clause first appearing in the contract worked harmoniously 
together and did not include Centennial’s own negligence or breach of contract, that was not the end of the matter. 
 
Those clauses must be read with the other indemnity and insurance clauses appearing later in the contract.  Interpreting the 
contract in that manner, Gleeson JA held that the liabilities appearing in the later insurance clause were different to the liability 
for which insurance was required to be effected by Advantage under the earlier insurance clause. 
 
In the latter insurance clause, the liability was wider and included the liability of Centennial (as principal) and Centennial’s 
employees and agents who were required to be noted as interested parties in the Advantage policy effected with GIO. 
 
Further, Gleeson JA observed that the indemnity in the Site Regulations was different to the indemnity appearing earlier in the 
contract, the latter indemnity being granted in favour of Centennial if Advantage failed to effect the insurance covering 
Centennial as principal and Centennial’s employees and agents for their respective liabilities to each other and to third parties. 
 
As a result, Gleeson JA held that the latter indemnity and insurance clauses supplemented the earlier clauses.  The Court of 
Appeal rejected GIO’s submission that the obligation on Advantage to insure Centennial was limited to the negligence or 
breach of contract of Advantage.  Rather, the obligation to insure imposed on Advantage by the Site Regulations section of the 
contract, required Advantage to insure Centennial as principal. This was without limitation as to whose negligence caused Mr 
McDonald’s injury, provided it occurred as a result of Advantage supplying labour to Centennial, which was the case here. 
 
GIO’s appeal was therefore dismissed. 
 
This case serves as useful reminder, firstly to identify all indemnity and insurance clauses in a written contract between 
principals and contractors, and secondly, to identify the actual liabilities which the insurance clause requires the contractor to 
insure.   
 
These liabilities will not always be confined to the terms of an indemnity clause which limits that liability to the insured’s own 
negligence. 
 
Insurance clauses should be given careful scrutiny to determine whether the insured was required to effect insurance covering 
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 the principal’s own negligence.  The failure to do so can have significant implications for the insured if the contract provides a 
further indemnity clause, the operation of which is enlivened by the insured’s failure to insure the principal but which is 
frequently excluded leaving the insured vulnerable to being uninsured in those circumstances. 
 
Here the GIO policy was liable to respond to the claim made by Centennial as it covered the liability that was required to be 
insured under the contract by virtue of the principal’s liability extension in the definition of insured in the GIO policy.  
 
No Liability in Negligence For Inherent Risks That Cannot Be Avoided With Reasonable Care 
 
In NSW claims for damages for personal injury, property damage and economic loss are regulated by the Civil Liability Act 
2002(“Act”). Over time the Courts have been called on to consider the various provisions in the Act and how the provisions 
impact on damages claims. 
 
It is clear that when the Courts consider a claim for damages including a contract claim that arises from a failure to take 
reasonable care the Courts must make reference to the provisions in the Act when examining the claim, as the provisions 
impact on the common law principles that have developed over the centuries and add to those legal concepts. 
 
It has been almost 12 years since the introduction of the Civil Liability Act and most provisions in the Act have been 
considered judicially however not necessarily at an appellate level. However as time passes appellate Courts will eventually 
pass judgment on each and every provision. Late last year Section 5I of the Act, a provision that that limits the liability of 
defendants and stipulates that a defendant is not liable in negligence for harm that results from the materialisation of a risk that 
could not be avoided by the exercise of "reasonable care and skill" was considered by the NSW Court of Appeal in Paul v 
Cooke [2013] NSWCA 311. This case involved a medical negligence claim where it was conceded that a doctor had been 
negligent in failing to diagnose a condition however the condition was subsequently diagnosed, treated surgically and the 
patient suffered injuries when a known risk eventuated.  
 
An application for special leave to appeal to the High Court followed and in mid February 2014  the High Court declined to 
grant leave to appeal concluding the appeal did not enjoy sufficient prospects of success to warrant a grant of special leave. 
This has put to an end the litigation in the case and leaves the judgment of the Court of Appeal as the law that will be applied 
in NSW where section 5I of the Act is concerned. 
 
In is therefore important to understand the conclusions of the Court of Appeal in Paul v Cooke. 
 
In 2003, Paul underwent a scan to determine whether she had an intracranial aneurysm. Her radiologist Dr Cooke negligently 
failed to diagnose the aneurysm. In 2006, following a further scan, the aneurysm was diagnosed. On the advice of her treating 
practitioners and informed of the risks involved, Paul underwent an operation to remove it. During the course of that operation, 
and without any lack of skill or care on the part of the surgeons, the aneurysm ruptured, causing her to have a stroke and 
suffer serious injuries. 
 
If Dr Cooke had diagnosed the aneurysm in 2003, Ms Paul would have undergone surgery then. The procedure Ms Paul 
underwent in 2006 was different to the procedure she would have undergone in 2003. Based on statistical evidence that the 
overall risk of stroke following rupture during either procedure was less than 1%, it was highly likely that Paul would have 
suffered no harm had a procedure been performed in 2003. 
 
Paul argued she would have had the aneurysm safely removed in 2003 and therefore would not have had the surgery and 
suffered the harm in 2006.  
 
The delayed diagnosis did not of itself increase the risks associated with surgery, in that the aneurysm did not change in size, 
shape or propensity to rupture during those three years. 
 
Paul claimed damages from Dr Cooke for his negligence in failing to diagnose the aneurysm in 2003.  
 
Dr Cooke argued that he was not liable for Paul's injuries pursuant to s 5I, because those injuries were suffered as a result of 
the materialisation of an inherent risk. The primary Judge rejected that argument. However the primary judge found that Dr 
Cooke's negligence had not caused Paul's injuries, because applying section 5D(1)(b) of the Act it was not appropriate for the 
scope of Dr Cooke's liability to extend to those injuries.  
 



Paul appealed the primary judge's determination that causation was not made out and consequently Dr Cooke argued the 
primary judge erred in rejecting Dr Cooke's argument based on section 5I. 
 
However Paul found no joy on the appeal with the Court of Appeal dismissing the appeal and accepting that Paul’s injuries 
were suffered as a result of the materialisation of an inherent risk which could be avoided by the exercise of "reasonable care 
and skill". 
 
The Court of Appeal confirmed that it can never be "appropriate" pursuant to section 5D(1)(b) of the Act to extend scope of 
liability to circumstances excluded by s 5I (or any other of the express exclusions in Part 1A) as those provisions negate 
liability in the first place. 
 
Leeming JA noted where a case can conveniently be decided under s 5I, it should be. 
 
Here the risk could not have been avoided with reasonable care. Leeming J noted: 

“But in my respectful opinion, the question posed by the statute is whether the "risk of something occurring", ie the "risk of 
intra-operative rupture followed by stroke", could have been avoided by the exercise of reasonable care and skill. That 
had to be determined from Ms Paul's position before she underwent surgery. There was always a small but unavoidable 
risk of intra-operative rupture followed by stroke. In those circumstances, s 5I applies” 

 
The "reasonable care and skill" referred to in s 5I(2) was not necessarily limited to that of the defendant; whether it will be in 
any particular case depends upon the relationship between the act of negligence and exposure inherent risk. 
 
What must be identified is the particular risk that cannot be avoided with the exercise of reasonable care and skill. The risk of 
intra-operative rupture was such a risk. It was the occurrence of that risk that caused the injuries. It was that risk that could not 
have been avoided with reasonable care. 
 
Importantly Leeming J noted that once section 5I of the Act is engaged, there is no liability for a failure to exercise reasonable 
care and skill and the entire inquiry under Part 1A of the Act comes to an end. 
 
In this case Dr Cooke had no liability for the eventuation of a known risk of a surgical procedure. Paul had been warned of the 
risk and chose to have the surgery. Dr Cooke had failed to diagnose but that did not lead to the surgery. The surgery needed 
to take place once the aneurysm and the potential consequences of that surgery were not the making of Dr Cooke.   
 
So there we have it. If there is an inherent risk that can’t be avoided by reasonable care that is the end of the inquiry as far as 
a negligence claim is concerned in NSW. 
 
Tax Returns And Missing Income:  Assessing Economic loss And What About The Tax Commissioner? 
 
In personal injury claims insurers are sometimes confronted by claims for economic loss that are not supported by the 
information disclosed in tax returns. An issue arises as to whether the assessment of damages should take into account pre-
accident income that was not declared to the tax office. Further what happens in those circumstances and are there 
ramifications for a claimant. 
 
The Court of Appeal in Pham v NRMA Insurance Ltd [2014] NSWCA 22 recently delivered its judgement clarifying that it is 
permissible for the Court to take into account undeclared taxable pre-injury income when assessing damages but the 
consequences can be significant. 
 
Thang Van Pham (“Pham”) was injured in a motor vehicle accident on 20 August 2007.   
 
Several weeks before the accident he closed his 14 year old dry cleaning business.  It was his proven intention to open a new 
business within three months.  However the motor vehicle accident intervened and prevented him from executing his plans. 
 
Pham’s CTP claim was assessed by CARS Assessor White.  The Assessor awarded damages for past and future loss of 
earnings. The insurer asserted that those awards were contaminated by errors of law and did not satsify the requirements of 
Section 126 of the Motor Accidents Compensation Act, 1999.   
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The Assessor in his examination of the evidence considered the actual earnings, as opposed to taxed earnings. 
 
The insurer sought judicial review in the Supreme Court.  Hall J heard the insurer’s Summons and found the CARS 
assessment invalid. He returned the matter to CARS for further assessment. 
 
Pham appealed against His Honour’s decision. 
 
The Court of Appeal was obliged to consider the content of Pham’s tax returns.  These documents suggested that the dry 
cleaning business achieved “no or little profit”. However Pham said that his family survived on the income and it permitted him 
to send five children to private schools.   
 
Assessor White the CARS assessor had accepted that the tax returns were not definitive evidence of Pham’s actual income 
and concluded that she ought to assess his past income and most likely ‘but for’ future income via application of other 
evidence.  She elected to use average weekly earnings for dry cleaning employees. 
 
The primary judge criticised Assessor’s White’s method of approaching economic loss computations.  The primary judge 
concluded that the Assessor assumed that Pham would have eventually moved to paid employment, rather than remaining 
self employed, and that she was wrong for adopting this assumption.  
 
The Court of Appeal distilled Assessor’s White reasoning to the following elements: 

� Pham’s tax returns purported to show little if any profit from the dry cleaning business. 
� The tax returns were inaccurate and Pham earned more than was shown. 
� The earning evidence (including tax returns) was not sufficient to permit the Assessor to determine how much Pham 

earned from the business. 
� At the time of the accident Pham’s prior business had closed but he had intended to commence a new business. 
� But for the accident Pham would have operated a new dry cleaning business similar to the one that he had operated 

for 14 years before the accident. 
� It was a “reasonable inference” that if Pham did not derive remuneration from his own business he would have 

obtained income “at least equal to that which he could have earned as a salaried employee” from another source.  
That is, Pham would have either regained pre accident business earnings or he would have moved to an employed 
role. 

� It was “also a reasonable inference” that Pham would not have conducted a business if he did not expect it to 
generate earnings at least equivalent to those of an employee. 

� In all the circumstances “a fair estimate” or Pham’s earning capacity was that it was at least equivalent to the earnings 
of a salaried employee. 

 
The Court of Appeal held that the primary judge was wrong when he concluded that Assessor White found that Pham would 
seek employment.  Rather, Assessor White merely used the above approach to explain that Pham’s minimum earning 
capacity would be equivalent to a salaried employee.  The Assessor proceeded on the assumption that if the business earned 
less than an employee’s income (either prior to or after the accident), it would have been logical for Pham to close the 
business and adopt an employee’s role.  Accordingly, average weekly earnings were an appropriate guide to Pham’s pre 
accident and post accident earning capacity. 
 
The Court of Appeal concluded that Assessor’s White decision satisfied the requirements of Section 126 of the Act.  Their 
Honours also reiterated well ventilated expressions concerning the types of reasons that are acquired from CARS Assessors: 

“The reasons of an administrative decision maker are meant to inform and not to be scrutinised upon over zealous judicial 
review by seeking to discern whether some inadequacy maybe gleaned from the way in which the reasons are 
expressed.”  Minister for Immigration and Ethnic Affairs v Woo Shan Liang [1996] HCA 6 

 
The Court of Appeal observed well known precedents permitting a decision maker to take evidence of undeclared income into 
account when assessing pre accident earnings or ‘but for’ earning capacity:  Matar v Jones  [2011] NSWCA 304; Morvatjou v 
Morad Khani [2013] NSWCA 15: 

“In assessing Mr Pham’s damages it was permissible for the assessor to have regard to what the evidence indicated 
about the level of his business actual earnings even though part appears not to have been disclosed for taxation 
purposes.” 
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As occurred in Matar’s case, the Court of Appeal directed the Registrar of the Court to refer its judgment to the Commissioner 
of Taxation for his consideration. 
 
This decision is a practical reiteration of some simple principles: 

� Undeclared income, if demonstrated via evidence, can be considered when assessing pre accident income and ‘but 
for’ earning capacity; 

� In circumstances where undeclared income is incorporated into the decision maker’s conclusions, the judgment can 
be referred to the Commissioner of Taxation; 

� The Assessor was permitted to assume that pre accident income and post accident ‘but for’ earning capacity could be 
deduced by an inference that where the claimant could work in a self employed role or as an employee, he would 
pursue whichever course earned a larger income and so evidence concerning the smaller of the two incomes can 
constitute his minimum earning capacity. 

 
This case does not traverse new issues or novel conclusions. It is nevertheless a useful reminder concerning approaches to 
economic loss calculations in circumstances where a claimant’s alleged pre-accident earnings are inconsistent with his tax 
returns. 
 
First Assessment Of The Fair Work Commission’s New Anti-Bullying Jurisdiction 
 
A media release issued by the Fair Work Commission (FWC) in early February 2014 reveals that it received 44 anti-bullying 
claims seeking orders to stop bullying at work within the first month of its anti-bullying jurisdiction.   
 
A worker is “bullied” at work if an individual or group repeatedly behaves unreasonably towards the worker and that behaviour 
creates a risk to health and safety.  
 
The FWC considers each application at an early stage to assess whether or not it falls within the jurisdiction, the parties 
involved, the nature of the alleged bullying and the manner in how the application should be dealt with.  
 
Of those 44 applications, 6 were withdrawn during the preliminary assessment process and as required by the newly enacted 
provisions in the Fair Work Act, 2009, the balance of applications were commenced within the 14 day period. In fact, the FWC 
claims that it commenced dealing with most applications on the day they were lodged.  
 
The media release reveals that some applications had already been dealt with by a Commission Member, while others were 
being expeditiously dealt with through the process outlined in the FWC’s case management model.  
 
The FWC President, Justice Ian Ross considers it too early to say whether the figures released in early February 2014 were 
indicative of the likely number of applications the Commission would receive throughout the year but noted, having regard to 
other individual-based rights disputes such as unfair dismissals and general protection claims, that January and February 
traditionally see a smaller number of lodgements with the Commission. Late last year, and prior to the commencement of the 
new regime, the FWC predicted about 3,500 applications could be made in 2014. 
 
Justice Ross said while it was still early into the year, the process for dealing with anti-bullying applications was achieving its 
intent of engaging with the parties in a timely manner and progressing matters promptly and practically.  
 
Statistics as to the number of applications made to the FWC and in relation to its timeliness in dealing with anti-bulling 
applications will be published on the FWC website in quarterly reports. The statistics for January 2014 are as follows: 

� 44 applications lodged;  
� 6 applications withdrawn;  
� 28,049 number of unique hits to the FWC website seeking information; and 
� 100 per cent of applications commenced within the 14-day period. 

 
The FWC has also released a “Benchbook” which deals with the new statutory provisions in more detail as well as a summary 
of the way the FWC deals with applications. It is designed to assist parties lodging or responding to anti-bulling applications 
made under the Fair Work Act 2009.  
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Workers Compensation Roundup 
 
Sleep Apnoea  -  The Latest Trend in a Claim for Compensation 
 
Arbitrator John Harris, in the Workers Compensation Commission, recently delivered a judgment with regards to a 
consequential injury alleged by a worker in the form of sleep apnoea.  Sleep apnoea is a condition where airflow is repeatedly 
or completely blocked or partially blocked in the upper airways.  When a person with sleep apnoea awakes from their sleep 
the upper airway blockage would clear. 
 
In Michelle Ford v NSW Police Force (2014) NSWWCC 52, Mrs Ford brought a claim for permanent impairment in relation to 
sleep apnoea which she claimed was a consequence of a serious injury to her lumbar spine.  NSW Police Force declined 
liability for the alleged consequential injury and it proceeded to determination. 
 
In particular, Mrs Ford claimed the sleep apnoea resulted from post operative complications after surgery for her back injury. 
Mrs Ford had to be intubated in intensive care for a period of time and underwent a tracheotomy.  There was no dispute the 
complications following the surgical procedures were causally related to the accepted work injury.   
 
Initially the dispute was referred to an Approved Medical Specialist (AMS) who queried whether there was a common sense 
causal connection between Mrs Ford’s back surgery and the development of the sleep apnoea condition.  We should point out 
that the opinion of an AMS in a general medical dispute, whilst persuasive, is not binding on the Arbitrator who makes the final 
determination in disputes as to injury or reasonable or necessary medical treatment. 
 
Arbitrator Harris determined that Mrs Ford failed in discharging her onus of proof on the balance of probabilities on the basis of 
the following: 

� there was evidence of pre-existing sleep apnoea; 
� there were contrasting views on causation expressed by the AMS, the employer’s doctor and there was a lack of 

support from Mrs Ford’s treating specialist;  
� the lack of proper explanation by the worker’s qualified medical examiner as to how the surgical procedures had 

caused a partial obstruction of the upper airways. 
 
Arbitrator Harris commented that despite the structural damage to the upper airways from the surgical procedures, it had not 
caused deterioration in her sleep apnoea condition.   
 
An alternative allegation brought by Mrs Ford was that due to the inactivity caused by the back injury, she had experienced an 
increase in weight which consequently led to the sleep apnoea condition.  She failed in this alternative allegation as she was 
unable to adduce evidence of actual weight gain since the injury.   
 
The claim for sleep apnoea represents an increasing trend by worker’s solicitor’s to attempt to bolster claims for whole person 
impairment, particularly to achieve the 15% WPI threshold in order to lodge a claim for work injury damages or the 21% 
serious injury threshold.  Although it is relatively easy for a worker to demonstrate a consequential injury, the Commission will 
still adopt a common sense approach in determining that question of injury.  Accordingly, in attempting to defeat a claim for 
sleep apnoea, the medical records should be obtained from the nominated treating doctor to ascertain any evidence of a pre-
existing condition and if possible, elicit evidence of a pre-existing weight problem which is often the cause of sleep apnoea. 
 
Worker, Contractor Or Deemed Worker? 
 
It is often a fine line as to whether an independent contractor will be considered to be a worker for the purposes of the NSW 
workers compensation legislation.  To further complicate matters, specific provisions exist in the legislation to “deem” 
contractors and other potential claimants as workers when they might otherwise fail in demonstrating an employment 
relationship.  
 
An example of this type of situation was recently examined by Deputy President Bill Roche in Malivanek v Ring Group Pty 
Limited (2014) NSWWCCPD 4.  
 
In March 2007, Alan Ring, the managing director of the purported employer, Ring Group Pty Limited, engaged Mr Malivanek to 
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 assist another person to install a skylight at a house in Willoughby.  Whilst performing that work on 22 March 2007, Mr 
Malivanek fell from the roof and suffered serious injuries.  Originally, Arbitrator Haddock determined Mr Malivanek was neither 
a worker nor a deemed worker.  Mr Malivanek appealed this decision. 
 
On appeal Deputy President Bill Roche firstly examined the various indicia that are relevant in determining whether Mr 
Malivanek was a worker including the level of control exercised by Mr Ring who was the purported employer.  The Deputy 
President commented that apart from a direction that Mr Malivanek was not to go onto the roof, which may be seen as a 
general direction from a head contractor in control of a particular site, there was no other persuasive evidence that Mr Ring 
exercised control over how Mr Malivanek was to carry out his work.  Indeed, Mr Malivanek firmly denied any such control. 
Other indicia indicating that Mr Malivanek was an independent contractor included: 

� he had his own Australian Business Number (ABN); 
� he operated under a business name; 
� he issued invoices for the work he performed for Mr Ring; 
� he charged GST on his invoices; 
� there was no evidence that Mr Ring was entitled to Mr Malivanek’s exclusive services; 
� Mr Ring made no deduction for income tax from the payments made to Mr Malivanek; 
� there was no evidence that Mr Malivanek was entitled to sick leave or annual leave. 

 
Whilst there was conflicting evidence as to whether Mr Malivanek either employed or could employ other workers in the 
fulfilment of his tasks, in any event it was noted by the Deputy President this indicia alone was not determinative of whether Mr 
Malivanek was a worker.  In relation to the provision of tools, whilst Mr Malivanek did not carry a ladder and he only had hand 
tools, there was no persuasive evidence that Mr Ring had provided any tools or equipment for the task carried out by My 
Malivanek.  On balance, the Deputy President was not prepared to overturn Arbitrator Haddocks determination that Mr 
Malivanek was an independent contractor. 
 
Deputy President Bill Roche then went onto to examine the legislative provisions a claimant must establish in order to be 
considered a “deemed” worker.  These provisions are: 

� he or she was a party to a contract with the respondent to perform work; 
� the work exceeded $10 in value; 
� the work is not work incidental to a trade or business regularly carried on by the worker in his or her own name or 

under a business or firm name; and 
� the worker has neither sublet the contract nor employed workers in the performance of it. 

 
It was agreed between the parties at the appeal that the only issue in dispute was whether the work being performed on the 
day of the injury was work incidental to a trade or business regularly carried on by Mr Malivanek in his own name or business 
or firm name. 
 
The Deputy President weighed up the evidence and noted that in recent years Mr Malivanek did not perform work 
successively or concurrently for his customers in the course of a trade or business.  For a number of years Mr Malivanek had 
no customers or independent business outside of the work he conducted for Mr Ring.  This was sufficient in isolation to enable 
Mr Malivanek to succeed on the deemed worker issue but the Deputy President highlighted additional reasons in support of 
this conclusion: 

� there was no clear evidence Mr Malivanek employed any other workers on 22 March 2007 or at any other time; 
� although he had a business name and an ABN, the circumstances in which Mr Malivanek was required to obtain 

regular work was that he had been required to set up a business name; 
� except for one job in July 2004, he worked exclusively for another of Mr Ring’s companies for approximately five 

years; 
� the business had no tangible assets (other than hand tools) that were used by or in support of the business; 
� although car expenses wee claimed in Mr Malivanek’s tax return, there was no evidence that the business owned the 

vehicle nor was there any evidence that the business had a specific business phone number or home office; 
� Mr Malivanek did not advertise for work and his vehicle (a sedan) had no name nor advertising on it; 
� there was no identifiable goodwill in the business; 
� although the business issued invoices, they were all handwritten.  They had no letterhead, no business address or 

phone number on them and apart from the ABN, no other information one would normally expect from a business. 
 
Accordingly, Deputy President Bill Roche was satisfied that Mr Malivanek was a deemed worker for the purposes of the Act 
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and was entitled to compensation.  
 
This decision clearly indicates the generous nature of the legislation.  Although the claimant failed to demonstrate he was a 
worker within the Act, the “deemed” worker provisions allowed him to succeed.  The type of arrangement used by the worker 
in this case is similar to many contractors within the construction industry and is a poignant lesson as to the wide ranging 
reach of the deemed worker provisions.   
 
CTP Roundup 
 
Judicial Review of a MAS Proper Officer’s Decision Look to Errors of Law But Not A Merits Review    
 
A challenge to a Proper Officer’s determination concerning the referral of a claim for further assessment will not be determined 
by a review of the merits of the officer’s reasoning as was seen in the recent decision of the NSW Court of in Henderson v 
QBE Insurance (Australia) Limited [2013] NSWCA 480. 
 
Hendersen’s case involved an appeal of a decision by Rein J in the Supreme Court who had heard an application to set aside 
a determination of the MAA Proper Officer who had refused to refer Paul Henderson for a further medical assessment.   
 
The appeal considered the tasks undertaken by the MAS Proper Officer when determining whether a matter is to be referred 
for further assessment pursuant to section 62 of the Motor Accidents Compensation Act 1999 (the Act).   
 
The appeal also considered the extent to which a Court will look behind the actual reasoning of the Proper Officer and carry 
out its own analysis of the substantive merits of the MAS application. 
 
Henderson was involved in a motor vehicle accident on 24 September 2008.  QBE admitted liability.   
Henderson’s psychiatric injury was assessed by Dr Kossoff at the request of MAS.  Dr Kossoff assessed 16% whole person 
impairment. 
 
QBE relied on a medico-legal report prepared by Dr Akkerman dated 6 February 2012. This was Dr Akkerman’s third report. 
Two earlier reports by Dr Akkerman were considered by Dr Kossoff in his MAS assessment. 
 
Dr Akkerman’s third report opined that Henderson wholly recovered from the assessed condition of accident related PTSD.  
The doctor opined that Henderson subsequently suffered from alcohol abuse, a condition that was unrelated to the accident.   
  
QBE relied on the third Akkerman report in an application for further assessment at MAS.  The Proper Officer was not satisfied 
that the report was additional information or that it was capable of having a material effect on the outcome of the previous 
assessment, as required by section 62(1A) of the Act.  The Proper Officer reached this decision because Dr Akkerman had 
offered the same conclusion in earlier reports.  Accordingly, the Proper Officer considered that Dr Kossoff had already 
considered Dr Akkerman’s opinion, whilst arriving at a different conclusion. 
 
QBE sought judicial review of the Proper Officer’s decision under section 69 of the Supreme Court Act 1970.   
 
Rein J determined that the Proper Officer’s decision ought to be set aside and remitted the matter to the Motor Accidents 
Authority for re-allocation of the matter for determination according to law.   
 
Henderson appealed his Honour’s decision.  
 
The Court of Appeal emphasised the Proper Officer’s role and relied upon the judgment of MacFarlan JA in Singh v the Motor 
Accidents Authority NSW [2010] NSW SC 550 where it was held: 

“The decision to refer for a further medical assessment is made by the administrative officer and, whilst not a purely 
procedural step, is nevertheless not the ultimate step in the relevant processing (that being the further medical 
assessment itself).  Bearing this in mind, my view is that the proper construction of section 62(1A), the capacity of the 
additional information to effect a further medical assessment is a matter for the subjective satisfaction of the Proper 
Officer.  It is not necessary that that capacity exists that the matter of objective fact”. 

 
The Court of Appeal considered that Rein J erred by performing his own review of medical reports to determine whether there 
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was additional relevant material.  His Honour undertook the task of determining whether Dr Akkerman’s third report constituted 
additional relevant information.  This was not His Honour’s role as this activity was a matter for the MAS Proper Officer.  His 
Honour’s role was to identify whether the Proper Officer made an error of law.   
 
The Court of Appeal concluded that the Proper Officer addressed all relevant considerations, did not consider irrelevant 
matters and adequately weighed up whether the evidence was additional and was capable of having a material effect on the 
outcome of the previous assessment.  Accordingly, the Proper Officer performed his duty adequately and within the scope of 
his jurisdiction. There was no error of law in the Proper Officer’s decision.  Rein J erred by re-enlivening the initial decision 
making process and replacing the Proper Officer’s conclusions with his own when he should have restricted his analysis to 
whether there was an error of law.   
 
Accordingly the appeal was successful and Rein J’s decision was overturned. The decision by the Proper Officer to refuse a 
return to MAS remained effective. 
 
A successful application for judicial review must demonstrate that the MAS Proper Officer fell into jurisdictional error or an 
error of law. 
 
Arithmetic Errors In MAS Certificates 
 
Under the CTP scheme in NSW medical assessors are called on to determine whether injuries are caused in accidents and 
the extent of impairment caused. So what happens where there is an error in the certificate? How can that error be fixed? Is it 
necessary to refer the issue back to the original assessor or must the matter be referred to a review panel? 
 
The recent decision of the NSW Court of Appeal in Goodwin v MAA has confirmed that an arithmetical error in a medical 
assessor’s certificate ought to be referred back to the original medical assessor to correct any error where the only mistake 
identified is the actual arithmetic calculation of the impairment. 
 
Goodwin alleged that she suffered physical and psychological injuries in a motor vehicle accident on 12 November 2011.  A 
claim was commenced against the CTP insurer. 
 
The matter was referred to the Medical Assessment Service (“MAS”) for assessment of whether the injuries were caused in 
the accident and whether the injuries caused in the accident gave rise to a degree of permanent impairment that exceeded 
10%, such that she would be entitled to damages for non-economic loss. 
 
Assessor David Johnson assessed injuries to the claimant’s cervical spine, thoracic spine, right shoulder and chest.  It was the 
injuries to the claimant’s right shoulder that were the subject of the administrative proceedings.  We will confine our comments 
to that issue. 
 
Assessor Johnson identified restricted movements of the right shoulder (the ‘measurements’).  According to the AMA IV 
Guides to the Evaluation of permanent Impairment, the measurements should generate 10% upper extremity impairment 
(“UEI”) and 6% whole person impairment (“WPI”).  However, the Assessor’s calculations incorrectly reported 11% UEI and 7% 
WPI. 
 
In circumstances where the Assessor also concluded that the injury to the plaintiff’s cervicothoracic spine gave rise to a WPI of 
5%, the plaintiff’s total WPI was assessed at 12%.  
 
The insurer lodged an Application for Review under Section 63 of the Motor Accidents Compensation Act (“the Act”).  A 
Section 63 review application responds when an assessment is incorrect in a material respect.  This type of error requires 
review by the Review Panel and a fresh certificate issues.  Although it was common ground that correction of the mistake 
would reduce the combined WPI assessed from 12% to 11%, thereby not affecting the claimant’s entitlement to damages for 
non-economic loss, the insurer asserted its rights to an accurate assessment of impairment pursuant to Meuwessin v Boden 
[2010] NSWCA 253.  The insurer argued that there was no evidence for the assumption that the measurements were correct 
and the impairment rating was a simple mistake. 
 
The plaintiff argued that the error made by Assessor Johnson was an obvious, mathematical error under Chapter 17 of the 
Medical Assessment Guidelines.  It was submitted that the Proper Officer could correct an obvious error, with the existing 
certificate retained that would have no impact upon the ultimate finding as to whether the plaintiff’s injuries exceeded the 10% 
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WPI threshold set out in Section 131 of the Act.  It was submitted that the insurer could not establish a material error because 
the plaintiff’s injuries would exceed the threshold even if the Assessor’s calculation error was rectified. 
 
The Proper Officer of MAS agreed with the insurer’s submissions and determined that there was reasonable cause to suspect 
that the assessment was incorrect in a material sense and the insurer was entitled to a referral to the Medical Review Panel. 
The plaintiff filed a Summons in the Supreme Court seeking judicial review of the decision of the Proper Officer of MAS. 
 
His Honour Justice Bellew held that plaintiff had established that the Proper Officer fell into error in failing to identify the 
particular provisions of the Guidelines upon which he relied in reaching his conclusion that in order for an error to be obvious 
an error must be apparent on the face of the Certificate.  Justice Bellew also concluded the Proper Officer erroneously referred 
to Chapter 17 of the Guidelines which deals with Applications for Correction of Certificates and there was nothing within that 
Chapter or the entire Guidelines which would support the approach taken by the Proper Officer.   
 
The Proper Officer also erred in addressing the wrong issue.  His Honour referred to Meeuwissen v Boden where it was held 
by Basten JA that “what must be incorrect in a material respect is the medical assessment and the certificate which results 
from the assessment”.  His Honour could not identify anything in the Proper Officer’s reasons which observed any error in the 
process of the medical assessment itself. 
 
Essentially, the Court held that what is important in determining whether an error occurred is whether or not an error occurred 
during the medical assessment process, rather than whether a simple calculation error occurred.  Given the only mistake 
identified in respect of the Assessor’s findings related to the calculation of the WPI of the plaintiff, the Proper Officer ought to 
have referred the Certificate back to Assessor Johnston for correction. 
 

 

 
 
Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  

This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 
specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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