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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
Can the Issue of a Certificate of Currency Result i n Misleading and Deceptive Conduct? 
 
The High Court in Miller & Associates Insurance Broking Pty Ltd v Finance Australia Limited has 
recently been called on to consider whether or not the issue of a Certificate of Currency can result 
in misleading and deceptive conduct on the part of an insurer broker. In addition, the question 
arose as to whether or not silence can amount to misleading and deceptive conduct. 
 
Consolidated Timber Holdings (“CTHL”) engaged an insurance broker, Miller & Associates 
Insurance Broking(“Miller”), to assist in its application for insurance premium funding.  BMW 
Finance provided the premium funding.  Miller supplied to BMW Finance documentation in 
support of CTHL’s loan application including a Certificate of Insurance in relation to the underlying 
policy.  The insurance policy was a non cancellable cost of production insurance policy issued by 
HIH.  BMW Finance ultimately provided funding to CTHL in an amount of $3.975 million.  An 
amount of approximately $1.25 million was repaid by CTHL and the balance was not repaid and 
has never been recovered. 
 
BMW Finance looked to Miller for a remedy.  It alleged in proceedings against Miller, that Miller 
had engaged in misleading or deceptive conduct and had been negligent in connection with the 
documentation supplied to support the loan.  The claim for misleading or deceptive conduct was 
based on a contention that a certificate of insurance provided to BMW Finance by Miller conveyed 
a misrepresentation that the policy covered property and was assignable and cancellable.  
Alternatively, BMW Finance argued Miller had failed to disclose the important fact that the policy 
was neither assignable nor cancellable.  If the policy was assignable or cancellable, BMW 
Finance could have cancelled the policy when CTHL defaulted which would have allowed BMW 
Finance to recover a part refund of premium. 
 
The certificate of insurance which was issued contained an endorsement which referred to a 
number of properties and ascribed monetary limits to each.  The High Court noted policies 
insuring against loss or damage to property are commonly cancellable. 
 
The claim failed before the trial judge but succeeded in the Victorian Court of Appeal and an 
appeal to the High Court followed. 
 
The Court of Appeal found that the endorsement on the HIH Certificate (namely 4 properties and 
ascribing monetary limits to each) conveyed that it had been issued in respect of property 
insurance however the Court of Appeal did not determine whether it conveyed the further 
representation that the underlying policy was cancellable although the High Court noted that such 
a conclusion may be implicit in the finding of the Court of Appeal which found that Miller had 
engaged in misleading and deceptive conduct. 
 
The High Court noted that BMW Finance was an experienced premium funder.  For BMW 
Finance to be successful in a claim based on misleading and deceptive conduct it had to 
demonstrate that it relied on a misrepresentation. 
 
The HIH Certificate had a number of features.  It was issued by the professional indemnity 
division of HIH and provided for a statement of profession.  It also noted cover for a period of 
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 5 years which would be unusual for property insurance.  Further the premium was $3.75 million with a limit of an indemnity of 
$12 million.  Such a premium was unusually high if the policy was a standard property policy.  Finally the certificate stated 
nothing about the nature of the risks insured. 
 
The High Court concluded that the HIH Certificate had features that suggested that the policy was an unusual one.   
 
BMW Finance's claim was that Miller's conduct was misleading. The claim was based on the ground that the HIH certificate 
conveyed a representation that the underlying insurance was a cancellable property policy. The High Court concluded It did 
not convey that representation. 
 
The High Court then turned to a consideration of the conduct of Miller to determine whether or not the information in the 
certificate was ambiguous and whether Miller knew that it was important to BMW Finance that a policy which was to be funded 
was cancellable, and if so whether Miller had engaged in misleading and deceptive conduct by failing to disclose the fact that 
the policy was not cancellable.   
 
The High Court noted that BMW Finance was commercially sophisticated and the transaction involved the assessment by 
BMW Finance of an Application to lend Miller’s client $3.975 million.  The only document Miller supplied in support of the 
Application which appeared to relate to the policy to be funded did not disclose the nature of the risks insured.  It did however 
put BMW Finance on notice that the underlying policy was an usual one.  BMW Finance made no further enquiries. 
 
The High Court accepted that Miller knew that the cancellability of the insurance was important to a premium lender in 
determination of a loan application but it was not under a general duty to disclose. 
 
Justices French and Keifel in their joint judgment concluded: 

“For conduct to be misleading or deceptive it is not necessary that it convey express or implied representations. It 
suffices that it leads or is likely to lead into error. The circumstances in which silence or non-disclosure of information 
can be misleading or deceptive are various…. conduct could not be misleading or deceptive for the purposes of s 52 
unless it conveyed a misrepresentation.”      
 

However the High Court noted mere silence, with regard to a material fact, where there is no legal obligation to divulge the 
fact, will not avoid a contract, although it may operate to injure a party from whom it is concealed. The law concerning Section 
52 of the Trade Practices Act has developed with this concept at its forefront. 
 
The Trade Practices legislation does not impose a duty of disclosure but a failure to disclose may amount to misleading 
conduct, particularly where the information provided but, without further clarification or qualification may mislead.  

 
Justices French and Keifel in their joint judgment noted: 

“However, as a general proposition, s 52 does not require a party to commercial negotiations to volunteer information 
which will be of assistance to the decision-making of the other party. A fortiori it does not impose on a party an 
obligation to volunteer information in order to avoid the consequences of the careless disregard, for its own interests, 
of another party of equal bargaining power and competence. Yet that appears to have been, in practical effect, the 
character of the obligation said to have rested upon Miller in this case. 

Reasonable expectation analysis is unnecessary in the case of a false representation where the undisclosed fact is 
the falsity of the representation. A party to pre-contractual negotiations who provides to another party a document 
containing a false representation which is not disclaimed will, in all probability, have engaged in misleading or 
deceptive conduct. When a document contains a statement that is true, non-disclosure of an important qualifying fact 
will be misleading or deceptive if the recipient would be misled, absent such disclosure, into believing that the 
statement was complete. In some cases it might not be necessary to invoke non-disclosure at all where a statement 
which is literally true, but incomplete in some material respect, conveys a false representation that it is complete.” 
 

Heydon, Crennan And Bell JJ in their joint judgement noted: 

“At the time BMW Finance requested details of the insurance, Miller knew that BMW Finance had been in direct 
contact with CTHL. Miller had been informed that CTHL’s loan application had been approved. Mr Reynolds(of BMW 
Finance) agreed with the characterisation of BMW's request for details of the insurance as involving "tidying up" the 
paperwork. He agreed that it was a request for "some policy, a certification or some information, an invoice" 
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Heydon, Crennan And Bell JJ in their joint judgement also noted: 

“The parties were commercially sophisticated. They were experienced in their respective fields. The transaction 
involved the assessment by BMW of an application to lend Miller's client $3.975 million. The only document that Miller 
supplied in support of the application which appeared to relate to the policy to be funded did not disclose the nature of 
the risks insured. But it did put BMW on notice that the underlying policy may be an unusual one. BMW made no 
further inquiry. BMW's failure to make reasonable inquiries would not automatically defeat its statutory claim for 
damages for misleading conduct. However, given the history of this transaction, it is a circumstance that is relevant to 
whether Miller's conduct in failing to disclose its knowledge of the policy is correctly characterised as misleading.” 

 
BMW Finance's claim that the HIH certificate misrepresented that it had been issued in respect of a cancellable property policy 
had to fail unless BMW Finance was in fact misled. 
 
Adverse to the BMW Finance's case, the primary judge found that "the HIH certificate, properly understood, did not convey the 
represented fact. The primary judge held that at best, from BMW Finance’s point of view, it created uncertainty. According to 
the trial judge “neither of the relevant officers of BMW, Reynolds and Jones, subjected the certificate to a careful analysis. 
They saw the word 'properties' and jumped to the erroneous conclusion that the policy concerned property. From this, they 
made the further leap to the conclusion that the policy was cancellable. Neither of these conclusions was warranted by the 
terms of the document or by the practice of reasonable or prudent premium lenders." The trial judge also observed that, by the 
time the loan was made in December, BMW Finance had received the policy. Its officers could have read and understood it, or 
sought advice upon it, if they were so minded. The trial judge concluded BMW Finance was "the author of its own misfortune. 
A view not overlooked by the High Court. 
 
At the end of the day after examining the relationship of the parties the High Court unanimously agreed that Miller did not 
engage in misleading or deceptive conduct and in the circumstances of the case, the alleged failure of Miller to volunteer 
information about the policy could not be said to have constituted misleading or deceptive conduct. Especially where a copy of 
the policy was put in the hands of BMW, who simply did not read it.  
 
The certificate may have been ambiguous as it was not very clear but it was not considered to be misleading by all judges of 
the High Court. It was not necessary for Miller to point out that the policy was not cancellable. Miller provided a copy of the 
policy and could reasonably expect that BMW Finance would read the policy 
 
The High Court has confirmed that the Trade Practices legislation does not impose a duty of disclosure but a failure to 
disclose may amount to misleading conduct, particularly where the information provided but, without further clarification or 
qualification may mislead.  
 
For now insurance brokers can rest a little easier knowing that the mere issue to a premium funder of a Certificate of 
Insurance that does not identify that a policy of insurance is non-cancellable will not necessarily amount to misleading or 
deceptive conduct however the circumstances of the relationship between the parties will be an important consideration.  In 
this case the claim involved a premium funder experienced in insurance and the conduct of Miller was not misleading.   
 
Tasmanian Stamp Duty and Insurance Policies 
 
The Tasmanian government has recently changed the Duties Act 2001 and from 9 July 2010 stamp duty is now payable on 
premiums paid on contracts of insurance with insurers who are not registered or authorised under the Insurance Act, 1973.  
Prior to the change, duty was only payable on contracts of insurance taken out with insurers authorised to carry on business in 
Australia under the Insurance Act, 1973 including Lloyds Underwriters.  The change puts foreign insurers and Australian 
authorised insurers and Lloyds underwriters on a level playing field.   
 
If you have paid stamp duty in Tasmania on insurance contracts taken out with unauthorised overseas insurers you are 
entitled to seek a refund in respect to any payments made in the 3 years leading up to 9 July 2010. Any refund will be limited 
to the duty paid - interest is not recoverable. Refunds are not available for stamp duty paid on policies arranged with Lloyds 
Underwriters and Australian authorised insurers during this period as stamp duty was payable on those policies. 
 
Stamp duty is a fact of life for insurance contracts in Australia however the insurance industry continues it battle to convince 
State and Territory Governments to remove the impost. As can be seen Tasmania for one is not responding to those calls. 
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 A Missing Handrail And A Fall – There is a Difference Between the Liability of an O wner and the Liability of a Tenant  
 
The NSW Supreme Court has recently been called on to consider a claim by a visitor to premises who was injured when she 
slipped and fell down stairs and in that determination was called on to apportion liability between the owner and the occupier 
of the premises.  Ultimately the Court determined that only the occupier was liable.  Is that surprising? 
 
Loose Fit was operating the business of a gymnasium and fitness centre on the first floor of a building in a shopping centre at 
Mosman.  It occupied the premises pursuant to a lease between it and Mr Cox and Ms Hickie, who were the owners of the 
premises. 
 
Ellen Marshbaum was descending a flight of stairs in premises occupied by Loose Fit Pty Limited.  She fell and suffered 
injuries to her left shoulder.  There was no handrail installed on the upper flight of the staircase.  The steps were constructed 
of pale coloured polished timber without visual contrasting nosings, with differing riser heights and with a varying tread depth. 
 
Marshbaum commenced proceedings claiming damages against both Loose Fit and the owners.  There was a cross claim 
between Loose Fit and the owners.   
 
Marshbaum was 64 years of age, was of short stature and had attended the gym on two occasions prior to the day of her 
accident.  She had completed a training session and had changed into street clothing and was wearing black low heeled 
sandals when she was descending the stairs. 
 
The staircase was the only means of access and egress from the fitness centre.  There were 12 risers in the upper flight and 
these risers ranged from 143 mm to 183 mm, with no two risers being the same.  For a person descending the stairs on the 
right side there was a stub wall with a height of somewhere between 120 to 130 cm.  Marshbaum was only 147 cm tall.  The 
lower flight of the stairs had a timber handrail fixed to one side but not the other. 
 
The premises were purchased by the owners in June 2003.  The owners described the premises as being in a very poor state 
of repair in June 2003 and renovations were carried out to improve the premises after they were purchased.  The premises 
were renovated without Council approval and the renovations were not carried out by a licensed builder.  The renovations 
included the refurbishment of the staircase.  The concrete steps were covered with black butt timber, the stub wall along one 
side was erected and hand rails on the upper and lower flights were removed.  The owners initially conducted a health and 
wellbeing centre in the premises but eventually leased the premises to Loose Fit.   
 
When Loose Fit became involved in the premises there were no railing on either the upper or lower stairs, however just before 
or after the commencement of the lease the owners installed the handrail on the lower flight of stairs.  The Court found that the 
erection of the handrail on the lower flight of stairs was raised in lease negotiations by Loose Fit.  The Court also concluded 
that the principal of Loose Fit had turned his mind to a need for a handrail on the upper level of stairs and had concluded there 
was no need for a handrail.   
 
Justice Hoeben noted: 

“Where the occupier of premises agrees for reward that a person shall have the right to enter and use them for a 
mutually contemplative purpose, the contract between the parties (unless it provides to the contrary) contains an 
implied warranty that the premises are as safe for that purpose as reasonable care and skill on the part of anyone can 
make them.” 

 
In NSW the provisions of the Civil Liability Act 2002 set out the issues that must be considered when the Court determines 
whether or not a person owes a duty of care and whether or not there has been a breach of that duty. 
 
Justice Hoeben concluded that Loose Fit did not have actual knowledge of problems with the risers on the upper flight of 
stairs.  There was no evidence to that effect.  In relation to whether Loose Fit should have had such knowledge, the Court also 
concluded that the discrepancy in the risers and goings of the stairs would only have been obvious to an expert who carried 
out measurements and there was no basis or occasion identified which would have required Loose Fit to carry out any 
investigations.  Unfortunately for Loose Fit, the situation in relation to the handrail was different.  This was particularly because 
a handrail had been fixed to the lower flight of stairs.  The Court concluded that at the very least Loose Fit should have 
followed a line of reasoning or enquiry as to whether or not such a handrail was required on the upper flight of stairs. 
On the question of the need for a handrail, Justice Hoeben concluded:  



“Even without such expert advice, a reasonable person operating a fitness centre, when considering the different 
physiques, ages and stature of persons likely to be using the centre, should have concluded that there was a risk of 
injury to such persons if a handrail were not provided.  It was obvious that a person of small stature would not be able 
to grip the top of the stub wall as a means of support.” 

 
Justice Hoeben found: 

“Looking at the question prospectively, and putting oneself in the position of Mr Lucas (the principal of Loose Fit), I find 
a reasonable person in his position, would have concluded there was a foreseeable risk of injury to females of short 
stature, particularly if the person had small hands when descending the upper flight of stairs.  Applying the other 
provisions of Sections 5B and 5C (of the Civil Liability Act 2002), it is clear that a breach of duty has been established 
by reason of Loose Fit’s failure to install a handrail on the upper flight of stairs.  The risk of a fall was not insignificant 
in that there was a real likelihood of it occurring.  If such a fall did occur, the consequences were likely to be serious 
and perhaps even life threatening.  The burden of taking precautions to avoid the risk was small, both by way of 
inconvenience and expense.” 

 
There was no history of previous accidents on the stairs.  There was no evidence of the history of the premises prior to the 
renovations when there were handrails on both the upper and lower flights of stairs.  The absence of accidents was only one 
factor that came into play.  Justice Hoeben noted: 

“In my opinion the likelihood of a fall occurring on these stairs, in the absence of a handrail, had such strong likelihood 
as to outweigh the fact that there was no history of any previous falls.” 

 
Accordingly, the Court concluded that Loose Fit was negligent. 
 
In relation to the claim against the owners, Justice Hoeben noted that a tenant in occupation, rather than the landlord has 
possession and control with power to invite or exclude and to welcome in or expel.  It was noted that those who often allege a 
breach of duty of care are guests or invitees of the tenant or persons present on the tenant’s business for their business with 
the tenant.  The Court noted the tenant is best placed to inform such persons of any dangers or defects in the premises and it 
is noted the tenant is more in touch with the emerging repair needs than a landlord who has surrendered possession.  Justice 
Hoeben noted the High Court’s views in Jones v Bartlett, which included comments that: 

“..the duty of the landlord owed to these third parties, in many cases, will be narrower than that owed to them by an 
occupier such as a tenant.  An example of facts not involving the placing of a duty on the landlord is a slippery floor, 
an unsecured gate to a fence pool may be another.  The duty of care of the landlord to the third party is only attracted 
by the presence of dangerous defects …  These involve dangers arising not merely from occupation and possession 
of premises, but from the letting out of premises as safe for purposes for which they were not safe.  What must be 
involved is a dangerous defect of which the landlord knew or ought to have known.” 

 
For a defect to be dangerous it must be dangerous in a way not expected by the normal use.   
 
On the facts the Court concluded that the absence of a handrail on the upper flight of stairs was not a dangerous defect so as 
to give liability on the part of the owners.  This was particularly so when the accident occurred more than 12 months after the 
owners ceased to have direct involvement in the premises.  The accident occurred at a time when Loose Fit had been 
operating the premises for 18 months and it was in the best position to assess its clientele and potential risks to persons using 
the upper flight of stairs, particularly females of short stature. 
 
The Court concluded there was no liability on the part of the owners.  An interesting decision!   
 
Loose Fit were liable to compensate Marshbaum.  Her damages were assessed at $433,441.57.  The owners escaped 
liability.  Surprisingly the owners of the premises escaped liability in totality where they had effectively been responsible for 
permitting the removal of the handrails on the upper flight of stairs during the renovations.   
 
Whilst the consideration of any claim will turn on the facts, the decision of Marshbaum v Loose Fit provides some hope to 
owners that when they lease premises their liability for injuries to visitors of their tenants is limited to dangerous defects.  But 
what is a dangerous defect? 
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Businesses B eware – New Australian Consumer Laws Commence 1 January 201 1 
 
As we hurtle towards 1 January 2011 and the commencement of the new Australian Consumer Laws, the Government has 
released draft Regulations for the new Australian Consumer Laws.  Public comment on the draft Regulations was sought and 
the Government must now consider the submissions that were made and we will have to wait and see if there will be any 
changes to the draft Regulations. 
 
So what was proposed? 
 
Under the new Australian Consumer Laws, businesses will need to provide express warranties against defects.  The draft 
Regulations released provided that the warranties against defects must be in writing and must: 

� be in a document that is transparent (that is, expressed in reasonably plain language, legible and presented clearly); 

� be concisely stated and identify the person who gives the warranty and what the purchaser must do so that the 
warranty can be honoured; 

� prominently state the following information about the person who gives the warranty: 

(a) the person’s name; 

(b) the person’s business address; 

(c) the person’s telephone number; and 

(d) the person’s email address (if any). 

� state the period or periods within which a defect in the goods or services must appear if the consumer is entitled to 
claim a warranty; 

� set out the procedure for the consumer to claim the warranty; 

� detail who will bear the expense of claiming the warranty and if it is to be borne by the supplier, how the expense can 
be claimed from the supplier; 

� state that the benefits of the warranty are in addition to other rights and remedies of the consumer under a law in 
relation to goods and services to which the warranty relates; 

� include the text “Our goods come with guarantees that cannot be excluded under the Australian Consumer Law.  You 
are entitled to a replacement or refund for a major failure and for compensation for any other loss or damage.  You are 
also entitled to have the goods repaired or replaced if the goods fail to be of acceptable quality and the failure does 
not amount to a major failure.” 

The final form of the Regulations may add to these requirements.  Those Regulations are likely to be finalised within the next 
few weeks. 
 
Businesses need to ready themselves for the new requirements as most businesses do not currently produce documents 
concerning warranties in the proposed format.  At this stage there are no transitional provisions which will allow businesses a 
period of grace or phasing in period phrase in the requirement to issue warranties in this form.   
 
So what will you do if your products are already enroute from overseas?  Once the Regulations are finalised the printing 
presses will run hot as businesses will need to produce new documents to deal with the warranty requirements. 
 
Supervising Driver Responsible for Learner Driver’s  Accident 
 
Supervisors of learner drivers need to beware! You may be liable for accidents caused by a learner drivers as a consequence 
of the failure to provide proper supervision whilst a learner driver is in control. 
 
In the recent decision of the NSW Supreme Court in Sweeney v Thornton, Justice Fullerton concluded that a supervising 
driver owed the learner driver a duty of care, had breached that duty of care and was liable to compensate the learner driver 
for damages for the injuries she suffered in a motor vehicle accident. 
 
Sweeney was a learner driver who suffered serious injuries when she lost control on a bend of the Wallambah Road in the mid 
north coast.  She was 16 at the time of the accident.  Thornton was her supervisor at the time of the accident and held an 
unrestricted driver’s licence and was 21 years of age.  Sweeney suffered a significant traumatic brain injury, fractures of her 
right femur and pelvis, a dislocation and fracture of the left knee and injuries to her neck and back when she collided with a 
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tree after losing control in a bend. 
 
Sweeney argued that Thornton owed her, as the supervising driver, a duty to properly supervise her and instruct and direct her 
as to the appropriate speed at which to negotiate the bend on the roadway having regard to the geometry of the road and the 
prevailing wet conditions.  She argued Thornton breached a duty of care in allowing her to drive, or attempt to drive through a 
bend at an unsafe speed in the prevailing circumstance and by failing to pay sufficient attention to the manner in which she 
drove a vehicle on approach to the bend. She approached the bend at 70 km/h which was not a safe or reasonable speed for 
an inexperienced driver in wet conditions since it provided no contingency to safely accommodate the steering and speed 
adjustments a driver needed to make to negotiate the bend in wet conditions. 
 
Justice Fullerton concluded that the speed and weather conditions were the probable explanation for the loss of control on the 
bend and that a slight irregularity in the road surface was not a triggering event but simply another factor that generated slip 
after control of the vehicle was lost or was being lost. 
 
In this case the supervising driver did not give evidence. 
 
The Court concluded that Thornton breached his duty of care which he owed to the driver to direct or guide her as to an 
appropriate speed to enter and negotiate the bend in the wet.  Having found that the supervisor had breached its duty, it was 
necessary to determine whether or not his breach of duty was the cause of the injuries.  A defendant is not causally liable or 
responsible for wrongful acts or omissions if those acts or omissions would not have caused a person to alter his or her course 
of action. 
 
The Court noted the difficulties of developing a hypothetical analysis of what may have happened if a warning had been 
provided.  Justice Fullerton noted: 

“I accept that an analysis as to what action the plaintiff may have taken if the defendant had intervened with a direction 
such as “ease off” or “brake” in the time available prior to the slip of vehicle being irrevocable, involves an assessment 
of a hypothetical in circumstances where the vehicle was at risk of being irretrievably out of control, and the plaintiff 
was likely to have been in a state of panic as a result.  I am however satisfied that the defendant, by acting 
reasonably, could have taken steps …. in an attempt to diffuse the panic, pacify the situation and take control of the 
vehicle or bring the vehicle into control.” 

 
The Court concluded that the learner driver had not been negligent even though the law recognises that the learner driver’s 
experience is not a relevant factor in determining the standard of care owed by the learner driver to other road users.  The 
Court accepted that there was nothing to indicate that the learner driver would not have followed instructions, guidance or 
protection provided by the supervisor. 
 
Justice Fullerton noted the defendant did not give evidence at the trial and concluded: 

“There is no evidence, even on the defendant’s case that he said or did anything.  While on his case this is said to be 
explained by the narrowness of the window of opportunity, I am inclined to the view that his tiredness and related lack 
of focus is the probable, (or a probable) explanation.” 

 
At the end of the day supervisors of learner drivers owe a duty to provide instruction and give guidance.  A failure to anticipate 
events on the part of a supervising driver can and will lead to claims against supervisors where learners are involved in 
accidents and suffer catastrophic injuries. Further in some situations the inexperience of the driver and their response to 
dangerous circumstances will not result in a finding of contributory negligence. After all they are learning to drive. 
 
Claims Against Valuers 
 
An incorrect valuation can lead to substantial losses where businesses enter into transactions to purchase properties or lend 
money for the purchase of properties relying on the valuation of those properties. 
 
But how do the Courts calculate any loss that is suffered?  Financiers will argue that they would not have lent the money but 
for the valuation and therefore they should be entitled to recover any shortfall on the loan after the true value of the properties 
are realised. But what happens if those properties have been damaged by unknown persons and that damage substantially 
affected the value of the property? 
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The Victorian Court of Appeal in Hay Property Consultants Pty Limited v Victorian Securities Corporation Limited was called 
on to consider this interesting issue. 
 
Hay Property were valuers who forwarded a valuation to the lender, indicating that the present market value of the properties 
had been assessed at $800,000.00 and that the properties were suitable security for a loan with a loan ratio of 65% 
($520,000.00).  On that basis the lender lent $520,000.00 to the purchasers of the properties. Ultimately there was a default 
on the loan.  The lender obtained a Court Order entitling it to take possession of the properties, however before it did so the 
properties were deliberately damaged by an unknown third party.  The properties were ultimately sold for $380,000 plus GST, 
resulting in a loss to the lender when the proceeds were applied against the amounts outstanding under the loan agreement. 
 
The lender issued proceedings against the valuer in the County Court of Victoria seeking damages for breach of contract and 
negligence and for the loss caused by the valuer’s misleading and deceptive conduct contrary to Section 52 of the Trade 
Practices Act 1974 and/or Section 9 of the Fair Trading Act 1999. 
 
For the purposes of the proceedings the valuers agreed that they owed a duty to conduct the valuation diligently, skillfully and 
not negligently, that the properties were in fact only worth $575,000 at the time of valuation and that if the properties had not 
been valued at $800,000, the lender would not have made the loan.  It was also agreed that the diminution in the value of the 
properties caused by the property damage was $215,000, however the loss on the loan including the cost of the sale, legal 
costs and interest was only $170,601.74.  
 
On the basis of the agreed facts, if the property damage had not occurred, the properties would have sold and there would 
have been sufficient funds to discharge the loan obligation. 
 
The County Court originally concluded that the valuers were liable for the whole of the loss suffered by the lender on the sale 
of the property because their misleading and deceptive conduct was one of two operative causes of the lender’s loss.  The two 
operative causes were the misrepresentation and the property damage inflicted.  The County Court concluded that this was a 
case of concurrent causes for which the valuer should be liable. 
 
An appeal followed. 
 
The Victorian Court of Appeal ultimately concluded that the valuer could not be held liable for the property damage caused by 
an unknown third party and that the Trade Practices Act did not permit the lender to recover damages for the loss in value of 
the properties that resulted from the criminal acts of the third parties.  
 
The Court of Appeal noted: 

“The loss on resale was not an indivisible loss which was caused by the misleading representations by the valuers, 
but comprised two separate and distinct types of losses, one of which was attributable to the fact that the properties 
were damaged by third parties.” 

 
Whilst the Court of Appeal noted that the loan would not have been made but for the valuer’s misrepresentations, the 
satisfaction of the “but for” test is not sufficient to establish that the loss was caused by the negligent conduct of valuers. 
 
The Court of Appeal noted that when looking at the loss suffered it was necessary to determine whether or not there was an 
intervening cause for the loss.   
 
In this case the Court of Appeal noted that: 

“True it is that the lender would not have suffered any loss if it had not made the loan.  But the misrepresentations 
simply initiated a train of events, commencing with the making of the loan, and did not create a legally causal 
relationship between the loss caused by the damaged to the properties and the making of the loan.  The criminal 
damage could have occurred regardless of the valuers negligent misstatement...  

A negligent valuer will not be held liable for loss caused by the criminal acts of third parties except in circumstances 
where the original breach increased the risk that those acts would occur.” 

 
The Court of Appeal noted whilst a broad approach has been taken by the Courts when examining the issue of causation for 
claims under the Trade Practices Act, the case law does not require valuers to be treated as insurers of the loan with liability 
for all losses which occur after a negligent misstatement of the value of the property is made. 
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 The Court of Appeal noted that damage to property caused by a third party is an example of an abnormal event intervening 
between the misleading deceptive conduct which causes the loss and the actual loss. 
 
So at the end of the day, the valuer was not liable to compensate the lender for its loss on the loan as the reduced realisable 
value of the property was a result of the property damage and without the property damage there would have been sufficient 
funds to repay the outstanding obligations. The claim by the lender failed and valuers can rest a little easier knowing that when 
a lender suffers a loss after money is lent based on a wrong valuation the valuer will not be liable for losses caused by other 
third parties.  
 
Professional Advice Leads to Offence and a Fine 
 
The pursuit of a profession exposes professionals to obligations under the legislation which impacts on the work that they 
carry out and the profession they conduct.  Environmental, occupational health and safety and licensing legislation imposes 
obligations on businesses that prohibit specified conduct and breaches of the legislation may result in an offence irrespective 
of lack of intention or lack of knowledge of the provisions. The penalties for offences can include fines and terms of 
imprisonment. 
 
Some businesses look to management liability insurance to address the cost of defending prosecutions which can result in 
statutory fines when the conduct of the business or its employees contravenes provisions in legislation that create a strict 
liability offence. So what are some of the strict liability offences? 
 
An example of a strict liability offence and the legislation that impacts on building consultants was seen in the decision in the 
Land and Environment Court in Department of Environment and Climate Change v Fish and Oregen Pty Limited. The 
Department of Environment and Climate Change commenced proceedings against Oregen Pty Limited and Anthony Fish, who 
were charged with an offence under Section 118D(i) of the National Parks and Wildlife Act 1974.  Section 118D of the National 
Parks and Wildlife Act 1974 provides that: 

“A person must not damage any habitat of a threatened species, an endangered population or an endangered 
ecological community if the person knows that the habitat concerned is habitat of that kind.” 

 
The maximum penalty for an offence under Section 118D is $110,000 or imprisonment for one year or both. 
 
The offence is a strict liability offence and Oregen and Fish pleaded guilty to the offence.   
 
Oregen was a building consultant.  Fish had incorporated Oregen Pty Limited which was an environmental planning 
assessment and management consultancy.  Oregen was engaged by a subsidiary of the developer for the Eureka Funds 
Management Group which was carrying out a 21 lot industrial subdivision of a property near Port Stephens.  Oregen provided 
professional guidance on planning and ecological matters including advice on the approvals that were required for the project 
to proceed.  Oregen and Fish were aware that the property contained koala habitat and movement corridors.  No enquiries 
were made by Oregen as to whether a licence was required under the Threatened Species Conservation Act 1995 for removal 
of the vegetation constituting the koala habitat.   
 
In January 2007, following several complaints made by residents regarding the clearing and impact on the habitat, the Council 
sought from the developer further confirmation that the clearing was lawful.  The developer sought further advice from Oregen 
as to what clearing was permissible without development consent.  Fish advised that no consent was required to continue to 
clear the vegetation and the clearing of vegetation continued. A prosecution against Fish and Oregen followed. 
 
The National Parks and Wildlife Act 1974 was not the only legislation that applied to the land.  The Threatened Species Act 
1995 also applied to parts of the land, as did the Native Vegetation Act 2003.  Expert evidence was led to demonstrate there 
was clear damage to the koala habitat by the clearing of the land.   
 
Fish had no direct personal experience in field work assessment of ecological factors and his personal involvement was 
limited to desktop data reviews and project management activities.   
 
The prosecutor argued that a high degree of environmental harm was caused by the clearing of the land undertaken by the 
developer.  Fees charged for the consultancy services by Oregen were in the vicinity of $5,000.   
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The Court noted that the offence was a strict liability offence and the conduct is criminalised irrespective of the offender’s 
intentions or notions of fault.  It was also noted the offence of causing damage to habitat does not require the exercise of 
particular control over the third party whose actions resulted in the habitat damaging event to the extent that would be 
necessary to establish vicarious liability for the actions of an independent contractor.  Where the damage by a third party 
occurs as a natural consequence of a defendant’s conduct, that defendant is taken to have caused the damage.   
 
In this case the early plea of guilty reduced the ultimate penalty that was imposed.  Fines of $10,000 for the company and 
$5,000 for Fish were imposed and both were ordered to pay the costs of the Department of Environment and Climate Change 
whish were $105,000.  The Court also imposed a publication order which required Oregen to place an advertisement in the 
Sydney Morning Herald highlighting the circumstances of the offence and the conviction.  Oregen and Fish were also ordered 
to carry out a koala habitat mapping project work, described in the Port Stephens Environmental Project – Targeted Koala 
Habitation & Utilisation Assessment & Management Mapping Plan, at further substantial cost to Oregen. 
 
Whilst in this case the developer was not prosecuted, that was the choice of the prosecutor.  It does not as a matter of policy 
follow that in similar situations a developer will not be prosecuted.  It was open to the prosecutor to charge both the Consultant 
and the developer. 
 
This decision brings into sharp focus the fact that regulators can and will enforce environmental protection laws and those 
professionals engaged in the supply of advice that deal with the environment are exposed to legislation that create obligations 
that prohibit specified conduct and breaches of the legislation may result in an offence irrespective of lack of intention or lack 
of knowledge of any legislative provisions. 
 
Insurance Brokers And Restraints Of Trade 
 
Restraints of trade in employment contracts for insurance brokers do work. The NSW Court of Appeal has recently upheld the 
decision in Hanna v OAMPS Insurance Brokers Pty Limited which determined that the employment contract of OAMPS which 
sought to restrain a former employee, Peter Hanna, from competing against OAMPS after he left the company.  
 
As we all know generally employees are the most valuable assets of a business.  However, when an employee leaves, they 
can have detrimental effects on that business, particularly if they move to a competitor and try to poach clients. Businesses will 
usually seek to include clauses in employment contracts which restrain employees from soliciting clients after they leave.  
Sometimes a deed of restraint is required as part of the employment relationship. Where a former employee is in regular 
contact with clients and is the key person responsible for maintaining client relationships, provided there are clear restraint 
provisions in the employment agreement, a business can take action to seek an injunction to restrain the former employee 
from approaching the businesses’ clients after the employee resigns. However the restraint must be necessary to protect the 
legitimate interests of the employer. 
 
In Hanna’s case the restraint clause in the employment agreement and ancillary deed to the agreement provided a restraint for 
cascading periods of 15 months, 13 months and 12 months and cascading restraint areas of Australia, the State or Territory in 
which Hanna was employed at the date of his termination and the metropolitan area of the capital city in which Hanna was 
employed. 
 
OAMPS commenced proceedings in the Supreme Court seeking an order that Hanna be restrained from conduct in breach of 
the terms of the restraint provisions in the restraint deed.  It was argued that the restraint deed was void for uncertainty by 
virtue of the cascading nature of the duration and geographic coverage. That argument was rejected by the Supreme Court.  
 
The onus was on OAMPS to establish the restraint deed was reasonable and the restraint was necessary to protect OAMP’s 
legitimate business interests and OAMPS was required to adduce evidence of facts from which reasonableness could be 
inferred.  The Supreme Court was satisfied in this case that a restraint period of 12 months was an appropriate restraint.  The 
Supreme Court noted when arriving at this period that 12 months was reasonable as clients contacted by Hanna had policies 
of insurance that expired every 12 months and the renewal dates were spread out throughout the year and 12 months would 
give OAMPS adequate opportunity to protect its legitimate interests. 
 
An appeal to the Court of Appeal followed. In the appeal Hanna argued that the cascading nature of the restraint clauses 
resulted in an uncertain contract.  The Court of Appeal determined that there were nine several restraint clauses, each clearly 
expressed.  The Court of Appeal confirmed there was no impediment to the utilisation of cascading restraint clauses and such 
a clause does not, as a matter of course, make the contract uncertain.  In this case, there were two prohibited activities, three 
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periods and three geographical areas.  The clauses described the ways the various permutations operated and stated that 
each was binding. The clause was not uncertain. 
 
Hanna also argued that the original Trial Judge’s description of him as the human face of OAMPS was not a correct analysis.  
The Court of Appeal noted that Hanna was one member of a team which had a strong connection with clients with whom 
Hanna dealt, no doubt competently. 
 
The Court of Appeal noted that for the restraint to be upheld, it was necessary that the restraint was reasonable. 
In the unanimous judgement of the Court of Appeal it was noted that the proper approach to determining whether or not the 
restraint was reasonable was set out in the judgment of Stenhouse Australia Limited v Phillips as set out by Hodgson JA in 
Miles v Genesys Wealth Advisers Limited where Hodjson J concluded: 

“In my opinion, there is no precise rule on the basis of which the period for which an employer is legitimately entitled to 
protection can be determined. I would not endorse the statement by Young J in DalySmith [Corporation (Aust) Pty Ltd 
v Cray Personnel Pty Ltd (Supreme Court of NSW, Young J, 14 April 1997, unreported)] at 13 that ‘a restraint that 
enures after the time taken for a reasonably competent new employee to master the job and be able to demonstrate to 
the customer that he or she is effective and efficient will be too long’. I would respectfully adopt the general statement 
of principle by the Privy Council in Stenhouse at 400:  

The accepted proposition that an employer is not entitled to protection from mere competition by a former employee 
means that the employee is entitled to use to the full any personal skill or experience even if this has been acquired in 
the service of his employer: it is this freedom to use to the full a man’s improving ability and talents which lies at the 
root of the policy of the law regarding this type of restraint. Leaving aside the case of misuse of trade secrets or 
confidential information (which is separately dealt with by clause 3 of the agreement and which does not arise here), 
the employer’s claim for protection must be based upon the identification of some advantage or asset inherent in the 
business which can properly be regarded as, in a general sense, his property, and which it would be unjust to allow 
the employee to appropriate for his own purposes, even though he, the employee may have contributed to its creation. 
For while it may be true that an employee is entitled – and is to be encouraged – to build up his own qualities of skill 
and experience, it is equally his duty to develop and improve his employer’s business for the benefit of his employer. 
These two obligations interlock during his employment: after its termination they diverge and mark the boundary 
between what the employee may take with him and what he may legitimately be asked to leave behind to his 
employers.” 

 
The Court of Appeal noted that minds may differ as to what is a reasonable protection and about the balance between the 
connection that properly belongs to the former employer and the right to practice a trade or profession of the former employee.  
The Court of Appeal noted that regard should be had to the following issue: 

“The question is not how long the employee could be expected to enjoy, by virtue of his employment a competitive 
edge over others seeking the clients’ business. It is, rather, what is a reasonable time during which the employer is 
entitled to protection against solicitation of clients with whom the employee had contact and influence during 
employment and who were not bound to the employer by contract or by stability of association. This question … their 
Lordships do not consider can advantageously form the subject of direct evidence. It is for the judge, after informing 
himself as fully as he can of the facts and circumstances relating to the employer’s business, the nature of the 
employer’s interest to be protected, and the likely effect on this of solicitation, to decide whether the contractual period 
is reasonable or not. An opinion as to the reasonableness of elements of it, particularly of the time during which it is to 
run, can seldom be precise, and can only be formed on a broad and common sense view.” 

 
In this case, the Court of Appeal concluded that the Trial Judge’s assessment was effectively a choice between 15 months 
and 12 months as a minimum period reasonably necessary to protect OAMPS’ legitimate business interests and 12 months 
was determined as appropriate by the Trial Judge and the Court of Appeal agreed that such a finding could not be challenged. 
 
Businesses can effectively protect clients from being poached by former employees through the use of carefully drafted 
restraint provisions in employment agreements and deed.  The agreement used by OAMPS has now been upheld by both a 
single Judge of the Supreme Court and the Court of Appeal and, no doubt, the terms in that agreement will be a useful 
precedent for restraint clauses in employment agreements used by insurance brokerages. 
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OH&S Roundup  
 
Fatality On Construction Site Leads To Substantial Fines 
 
Richard Smith and Talon Lock Enterprises Pty Limited were recently convicted for offences under the Occupational Health & 
Safety Act arising out of an incident at a construction site in Kiama when a 24 year old labourer was crushed by a concrete 
block wall after it collapsed.  The labourer suffered serious injuries, including multiple fractures to his skull. 
 
A multi-storey hotel and convention centre known as Kiama Blue was being constructed by Talon Lock Enterprises Pty 
Limited.  There are a number of corporate entities involved in the construction process and Talon Lock was a supervision 
contractor.  Talon Lock undertook the business of supervising and coordinating site contractors on building sites on behalf of 
developers and construction firms and was engaged pursuant to a written agreement with the principal to supply a site 
foreman on the Project.  The site foreman was responsible for the day-to-day supervision of the work being done on the 
Project by the sub-contractors, including the planning and coordination of that work. 
 
A conventional formwork system was used on site to construct the suspended floors using steel force work frames, jacks and 
new head jacks.  Form workers were required to erect the steel force work.  The steel reinforcement would then be laid and 
the concrete poured, the deck stressed and, after an appropriate period, the adjustable force work was lowered and the 
formwork stripped. 
 
At the premises, before the incident, brickwork was being done before the formwork had all been stripped and stored and this 
meant that contractors from different trades were working alongside each other.  The Court noted that the risk to the safety of 
workers on the date of the incident arose, in the Court’s view, because of inexperienced workers at the site who were 
inadequately instructed and supervised and because the absence of safe alternative means of transporting and storing the 
material stripped from a particular area.  Steel work frames were placed against the wall which caused a wall to collapse and 
fall on the labourer.  The Court noted that this approach resulted in a very serious and obvious risk to the safety of workers in 
the vicinity of the wall once the steel frames had been placed against the wall. 
 
Both Talon Lock and Mr Smith entered pleas of guilty and received a 25% discount on their fine as a consequence of those 
early guilty pleas.  The ultimate penalties imposed were $80,000 on the company and $8,000 on Smith. 
 
Combining Injuries to Achieve a Greater Award of Pe rmanent Impairment 
 
Despite a number of decisions in the Workers Compensation Commission in recent years examining whether different injuries 
can be combined for the purposes of a single assessment of whole person impairment, workers still continue to file appeals on 
this point.  Deputy President Bill Roche once again examined the concept of aggregating injuries for whole person impairment 
in Warwar v Speedy Courier (Australia) Pty Limited [2010] NSW WCCPD 92. 
 
The worker injured his low back on 22 February 2007 whilst closing a heavy door on a trailer.  He experienced immediate 
severe low back pain and was conveyed to hospital.  Despite treatment, he did not return to work following the injury.  As part 
of his treatment for the back injury he attended on an osteopath on 18 August 2008.  Whilst driving home from the osteopath 
he was involved in a motor vehicle accident wherein he injured his neck and experienced increased symptoms in his low back. 
 
The worker brought a claim for 11% whole person impairment due to a combination of 6% WPI for the low back(5% due to the 
original injury and 1% as a result of the motor vehicle accident) and 5% WPI from the neck injury. 
 
Deputy President Bill Roche commented it was appropriate to aggregate the 1% impairment from the second back injury with 
the 5% impairment from the first back injury as they involved identical pathology in the same part of the body.  However, the 
neck injury was a separate and distinct injury to a different part of the body and could not be aggregated. 
 
Interestingly, the worker also advanced an argument that his need to travel to receive necessary medical treatment as a result 
of the first injury exposed him to a risk of a further injury.  He argued the need for treatment exposed him to the risk of 
negligence of another motor vehicle driver, a risk to which he would not have been exposed “but for” the need for such 
treatment.   
 
The Deputy President commented the “but for” was of limited utility in the test of causation.  He noted the accepted test of 
causation in workers compensation matters was the “common sense” test.  Applying the “common sense” test to the causal 
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chain in the circumstances led to only one conclusion, namely the worker’s injuries in the motor vehicle accident resulted from 
the negligence of a third party.  Whilst it was true the worker was returning to his home after receiving treatment for the injury 
he received in the first incident, it is not appropriate to argue the injury was a consequence of the mere fact he was driving 
home from treatment due to the first injury.   
 
There was no evidence that his employment made any relevant contribution to the motor vehicle accident.  For example there 
was no evidence the effect of the first injury made it more difficult for the worker to drive his car or that injury contributed to the 
accident.  The only evidence in the matter was that the other driver caused the accident by failing to give way. 
 
We are not surprised at the comments made by the Deputy President in this matter.  It reinforces the earlier Presidential 
decisions that injuries which occur in the course of employment or treatment cannot always be aggregated together for the 
purposes of the assessment of whole person impairment.  This is despite the legislative provisions under Section 322 of the 
Workplace Injury Management and Workers Compensation Act 1998 which allows for the aggregation of injuries in certain 
circumstances.   
 
It is also refreshing to see the Commission reinforcing “common sense” should be applied when determining causation in 
workers compensation matters and reminding hopeful plaintiff lawyers the “but for” test of causation is well and truly defunct. 
 
Cross Border Issues for Workers Compensation 
 
Workers compensation benefits vary from State to State and employees who are required to perform duties in various States 
are faced with a dilemma when they are injured. Are workers compensation benefits payable under the laws of the State in 
which they were injured, the State where the business is located or the State the employee usually works? Workers 
Compensation legislation in the various States contain cross-border provisions that regulate the application of each State’s 
workers compensation regime. So what are the rules? 
 
In NSW Section 9AA(1) of the Workers Compensation Act 1987 provides that compensation under the Workers Compensation 
Act 1987 is only payable in respect of employment that is connected with the State. 
   
There is a cascading test in Section 9AA(3) to determine whether employment is connected with the State. The first question 
is - where does the employee usually work.?  If the employee usually works in NSW the employment is connected with NSW 
but if a usual place of work cannot be identified the next question is – in which State is the employee usually based? A base in 
NSW connects the employees employment to NSW however if there is not one base it is necessary to determine where the 
employer’s principal place of business in Australia is located. 
 
The determination of these issues can be problematic as was seen in the recent decision of the NSW Workers Compensation 
Commission in Merrick v Erin John Shelley & Geoffrey David Swan T/A Nationwide Transport Solutions & Workers 
Compensation Nominal Insurer. 
 
Merrick was employed by Shelley and Swan as an interstate truck driver.  He received an injury in the course of his 
employment and made a claim in respect of workers compensation benefits against WorkCover Queensland.  The claim was 
accepted and Merrick received payments of weekly compensation until November 2007. He then lodged a claim for benefits 
under the NSW workers compensation scheme. 
 
Merrick commenced employment for Shelley and Swan in 2006 following an interview at Scone (NSW), where he lived.  
Merrick was advised by Shelley that he should visit their office in Kiama and he subsequently commenced employment in 
January 2006.  Merrick gave evidence that he was instructed to travel in his own vehicle to Brisbane to pick up a semi-trailer 
following which he commenced work.  He returned his own vehicle to Scone on a trailer.  Merrick provided written evidence 
that, from his observations, the Brisbane depot of the employer was not a major depot in terms of his employer’s overall 
business.  He asserted all contacts for trucking deliveries, wages and jobs came from the Kiama office. 
 
In February 2006, Merrick’s duties were changed when he was required to transport loads between Brisbane, Queensland and 
Port Kembla in New South Wales.  He was performing this work until his injury in April 2006.   
 
Shelley provided a statement on behalf of the employer.  He indicated that the work Merrick performed for the business 
involved driving trucks from Brisbane.  The tax file number declaration completed by Merrick at the time he was employed 
contained a Queensland address for the business.  The business was based in Queensland and workers compensation 
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insurance had been arranged by the business in Queensland.  There were trucks garaged, serviced and operated from 
Queensland and trucks regularly travelled to other States including Western Australia.  Those vehicles were registered in 
Queensland.  
 
The employer disputed Merrick’s entitlement to benefits in New South Wales. 
 
The arbitrator initially decided that the evidence did not establish on a conclusive basis where Merrick usually worked or where 
he was usually based.  It was, therefore, necessary to address the issue of where the employer’s principal place of business 
was located.  The arbitrator concluded the business was Queensland based due to the facts that the business had a 
registered Queensland address as the principal place of its business, that the trucks were housed in Queensland when not 
being used, that the vehicles were serviced in Brisbane and the employer maintained a depot in Queensland to which Merrick 
returned after his deliveries in Port Kembla.  Merrick appealed but was ultimately unsuccessful.   
 
The Commission concluded: 

“Whilst the evidence supports an inference that management and administrative activities occurred in Kiama, it is clear 
that the most important place of business was Queensland where the expensive trucking equipment was based, 
serviced and registered. Much of the business of the two vehicles not operated by Mr Merrick was carried out within 
the State of Queensland. I have reached the view that the Arbitrator was correct in his conclusion that the employer’s 
principal place of business within the meaning of s 9AA was located in Queensland. The employment is not connected 
with this state (NSW) thus Mr Merrick has no entitlement to benefits as prescribed by the New South Wales workers 
compensation legislation” 

 
When determining whether employment is connected with a particular State you must first look to where the work is usually 
carried out and if there is no clear answer you then look to where an employee is usually based. If that is unclear you must 
then determine where the business is based and that is not as question of where is the head office located but rather where 
the business operates. 
 
In NSW when examining whether a claim will be payable under a NSW Workers Compensation policy in circumstances where 
a worker’s employment has an interstate flavour such as travelling salespeople, truck drivers or passenger transport 
operators,  the evidence must be matched to the sequential indicia listed in Section 9AA of the Act.  Although this is not 
onerous in circumstances where the employer’s only place of business is in NSW, multiple offices will require an examination 
to determine the principal place of business.  Given the developments in technology allowing business to be conducted in any 
location, the issues in this case are likely to become more prevalent in the future.  Fortunately, in this case, unlike the last few 
State of Origin series, we can chalk up a win for NSW! 
 
 
 
 
 
Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  

This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 
specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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