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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 

Insurance Brokers Beware Of Sub-Limits In Policies 
 

The recent decision of the Supreme Court in Strategic Property Holdings No 3 Pty Limited v 
Austbrokers RWA Pty Limited sends a clear warning to insurance brokers that they need to 
properly explain the effect of sub-limits in industrial special risk policies, otherwise they will face 
negligence actions and could be liable for substantial damages. 
 

Strategic Property Holdings No 3 Pty Limited (“Strategic”) is the owner of land and buildings at 
Western Creek in the ACT, known as the Australian Defence Academy (“the ADA site”).   
 

Strategic acquired the ADA site from the Commonwealth of Australia and the site was leased 
back to the Commonwealth.  Eclipse Property Group Limited was the property investment 
manager for Strategic in respect of the ADA site. 
 

Pursuant to the lease of the ADA site, the Commonwealth was liable to pay Strategic certain 
agreed outgoings including insurance premiums. 
 

Austbrokers RWA Pty Limited (“the broker”) was the insurance broker for Strategic and Eclipse.  
The broker was acting as an authorised representative of Austbrokers Sydney Pty Limited. 
 

The broker recommended that Strategic and Eclipse renew an industrial special risk policy of 
insurance issued by Suncorp-Metway (“Suncorp”).  Under the policy there was a declared value 
of the ADA site of $22 million.  The policy contained a sub-limit of liability for “accidental damage” 
of $200,000. 
 

In January 2006, a roof in a building at the ADA site collapsed causing significant damage.  There 
had been a previous roof collapse in January 2004 with less serious consequences.   
 

Strategic made a claim on the Suncorp policy.  Suncorp admitted liability to indemnify Strategic 
but invoked the sub-limit and only paid $200,000.  The cost to reinstate to roof was considerably 
more than $200,000. 
 

Strategic unsuccessfully challenged the decision of Suncorp in the Supreme Court of the ACT.   
 

Strategic and Eclipse subsequently commenced proceedings against the broker alleging that it 
had acted in breach of its retainer and in breach of its duty of care.  Strategic and Eclipse argued 
that the policy with an accidental sub-limit of $200,000 was inadequate having regard to the value 
of the ADA site and that the broker failed to advise in relation to coverage limitations and failed to 
follow instructions to obtain the broadest possible coverage. 
 

In the proceedings, the parties agreed that the retainer between Strategic and the broker 
contained implied terms that the broker would: 

� exercise all reasonable skill, care and diligence in and about the provision of insurance 
broking services; and 

� follow the instructions of Eclipse and entities owning properties in respect of which 
Eclipse had property management agreements in relation to the provision of insurance 
broking services. 

 

However, Strategic argued that there were additional implied terms.   
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Strategic argued that there was an implied term that the broker would give advice to Strategic in relation to the availability of 
different types of cover, the nature of any exclusions and limitations on cover and the material risks associated with the level of 
cover proposed by the broker, having regard to the declared value of the properties insured.   
 
After hearing expert evidence, the Court agreed that such a term should be implied.  The Court was satisfied that this term 
ought to be implied as it was: 

� reasonable and equitable; 

� necessary to give business efficacy to the contract; 

� so obvious that it “goes without saying”; 

� was capable of clear expression; and 

� did not contradict any express term in the contract. 
 
After determining the nature of the retainer, the Court went on to consider the actions of the broker and the advice provided. 
 
The Court was of the view that the implied terms of the broker’s retainer at the very least required him to read the policy and 
see what it said about the sub-limits.  Whilst the broker’s duty did not necessarily extend to expounding the law to the insured 
in order to discharge the obligations under its retainer and duty, the broker was obliged to advise Strategic that the effect of 
the sub-limit was that if “accidental damage” of the kind defined in the policy occurred, then despite the fact that there was a 
declared value of the ADA site of $22 million, Suncorp’s liability under the policy would be only $200,000.  The broker failed to 
provide this advice and the Court concluded that this was in breach of both the implied terms of the retainer and the duty of 
care owed by the broker. 
 
There was evidence before the Court that the range of available sub-limits for accidental damage in various policies available 
at the time was between $200,000 and $2 million.  The Court accepted that Strategic would have instructed the broker to 
obtain an accidental damage sub-limit of $2 million if a quote had been obtained to provide that cover.   
 
The broker argued that it had acted in a manner that was widely accepted in Australia by peer professional opinion as 
competent professional practice.  However, the broker adduced no evidence of the manner of practice acceptable by peer 
professional opinion.  Accordingly, that defence was ultimately abandoned. 
 
The broker also argued that Suncorp could have refused the claim on the basis of a faulty design exclusion but had chosen 
not to do so.  In those circumstances, it would have no impact as Suncorp had no liability for the claim.  The Court concluded 
that Suncorp’s decision to accept that the proviso to a faulty design exclusion applied was not relevant to the question of the 
cause of Strategic’s loss.  The relevant issue is what actually happened.  Suncorp had agreed to pay the claim.  If there was a 
higher sub-limit, Suncorp’s liability would have been for the higher sub-limit.  In any event, the Court went on to note that 
Suncorp was correct to accept the proviso to the faulty exclusion applied. 
 
The Court also went on to conclude that the ACT Judge’s decision in the dispute between Suncorp and Strategic was correct 
and that the sub-limit applied.   
 
Interestingly, Suncorp had commenced proceedings against the engineers engaged by Strategic to inspect the roof after the 
first collapse.  Strategic did not join with Suncorp in those proceedings.  The broker therefore argued that Strategic had not 
attempted to mitigate its damage as it could have recovered moneys from the engineer.  Strategic had decided not to join in 
the proceedings commenced by Suncorp as it had no desire to pursue lengthy and complex litigation where issues were not 
clear cut and if a claim failed, exposed Strategic to a significant adverse costs order. 
 
The Court rejected the arguement that Strategic’s decision to decline to participate in those proceedings was unreasonable 
and noted that an innocent party is not bound in order to mitigate its loss to embark on a complicated and difficult piece of 
litigation against a third party. 
 
Strategic claimed damages in respect of the insurance gap together with finance costs relevant to the rectification works 
necessary following the collapse.  The total amount claimed was in excess of $2.7 million.  Whilst the Judge did not ultimately 
determine quantum as the parties were sent away away to reach agreement on quantum, the broker is facing a judgment in 
excess of $2 million.   

GD News 
 

 
March 2013 Issue 

Page 2 



 
This case sends a clear warning to brokers that it is not enough to simply renew an insurance policy, it is necessary for a 
broker to read and consider the terms of an insurance policy and properly advise an insured of the coverage provided and the 
effect of any sub-limits in the policy.  Whilst it is not necessary to go to great lengths to explain legal nuances in the policy, it is 
necessary to alert an insured of the relevant sub-limits and refer the insured to sections in the policy which impose those sub-
limits so that an insured can be properly apprised of the cover which is obtained.  
 
Further insurance brokers beware! In every retainer between an insurance broker and its client, unless there are written terms 
to the contrary, there will be an implied term that: 

“A broker will give advice to its client in relation to the availability of different types of cover, the nature of any exclusions 
and limitations on the cover, and the material risk associated with the level of cover proposed by the broker having regard 
to the declared values of the properties insured”. 

 
No Liability for Criminal Conduct 
 
The NSW Court of Appeal has recently determined that a store owner is not liable for injuries sustained by a customer as a 
consequence of the criminal conduct of third parties. 
 
Manuel Gonzalez, who was 77 years of age at the time of the accident on 17 September 2008, attended the Harvey Norman 
store at Blacktown to return a lawn mower.  Unbeknownst to Gonzalez, the entry doors to the store had been locked as 
suspected fraudsters were in the store.  Two men had attempted to obtain electrical goods with false identification papers.  
When the fraud was suspected, a member of staff in the electrical department activated the mechanism which locked the 
doors to the store.  Subsequently a salesman in the furniture department, seeing someone waiting to leave the store and also 
Gonzalez waiting outside the door, released the locking device and the doors opened.  It was at that point the suspected 
fraudsters made a run for it.  One of the suspected fraudsters pushed Gonzalez over as a consequence of which Gonzalez 
sustained a shoulder injury.  The events were captured on CCTV footage. 
 
At trial, the trial judge Charteris DCJ found in favour of Gonzales and awarded damages totalling $42,500.00. 
 
The basis of the finding in negligence was His Honour’s view that the special categories outlined in Modbury Triangle 
Shopping Centre Pty Limited v Anzil ought to be extended to include the category of customer and store owner.  In Modbury 
Triangle Anzil was assaulted in an unlit car park.  Anzil sued the occupier, Modbury Triangle and the matter ultimately 
proceeded to hearing in the High Court.  In that case, the High Court outlined a number of categories in which there would be 
a special relationship including employer/employee, school and student, baillor and bailee, and it would be only in those 
special cases where there would be a duty owed for the criminal conduct of a third party. 
 
Judge Charteris found that those categories ought to be extended to include customer and store owner and also found that 
there ought to have been a better security system within the store, even though there was no evidence of this at the trial.   
 
Lesandu Blacktown Pty Ltd, the named defendant, appealed.  The appeal was successful. 
 
The Court of Appeal overturned the trial judge’s findings that there was a special relationship between customer and store.   
 
Justice Basten, who delivered the leading judgment, stated: 

“In the present case, no criteria were identified which would have warranted the conclusion that there was a special 
relationship between Mr Gonzalez and the applicant.  All that the trial judge found in this respect was the conclusory 
statement that “there was a special relationship between the [applicant] and the members of the public, including 
customers inside and outside the store.”  It would seem to follow that the occupiers of all retail premises in the country, 
even if they themselves did not conduct the retail businesses but had tenants or franchisees, had a duty to take reasonable 
steps to protect anyone in or near their stores from criminal attacks or, possibly, other forms of misbehaviour.  Such a 
conclusion would contradict the underlying assumption of the common law referred to in Modbury Triangle.” 

 
Justice Basten concluded: 

“The possibility of fraud in a retail store may readily be foreseen  the unpredictability of response of the suspected 
fraudsters suggests that prescribing a duty to take specific steps may be unrealistic, at least in the absence of evidence 
suggesting an industry practice and testing of the proposed solutions.  Further, the hypothetical assessment of the 
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 consequence of such steps, even in a known situation, may amount to no more than speculation. 

That analysis applies in the present case.  No relevant duty of care was established.  It is not helpful then to locate error in 
an inadequate assessment of breach but it is apparent that the assessment of causation was deficient.  Even assuming a 
relevant duty, the respondent failed to establish steps which should have been taken in the exercise of reasonable care 
and which would have reduced the risk of injury in a practical sense.  There is no evidence of such matters and the case 
was not one in which the mere coincidence of the nature of the risk and the harm suffered could lead to an inference of a 
relevant causal connection.” 

 
Justice Meagher who also delivered a detailed judgment agreed that Lesandu Blacktown did not owe Gonzalez a duty of care 
and also found in favour of the store owner.   
 
Justice Meagher in his judgment stated: 

“There was no evidence of any other incidents, either in the store or in any other store operated by Lesandu or companies 
associated with it, where customers had been injured in similar circumstances by persons suspected of wrongdoing.  Nor 
was there any evidence of any accepted practice within the retail industry, or any segment of that industry, in relation to the 
questioning, apprehension or detention of suspected wrongdoers within the store or of any precautions which were taken to 
secure the safety of staff and customers in the same or similar circumstances.   

Nor did the evidence suggest that before the door had been unlocked the suspects had acted in a way which made it highly 
likely and foreseeable or predictable that they would harm a customer in the event that they were given the opportunity to 
escape.  To the contrary, the evidence was to that point in time they had been cooperative.   

That being the position, the evidence did not justify finding that there was a duty of care, either as found by the primary 
judge or as contended for by Mr Gonzalez.  That conclusion is sufficient to dispose of the application for leave to appeal 
and the appeal.” 

 
The Court of Appeal has therefore confirmed that except in those special circumstances outlined by the High Court a 
defendant will not be liable for the criminal conduct of third parties.   The extension of the categories to include customer and 
store owner was vehemently rejected by the Court of Appeal. 
 
D&O Insurance – Advances Of Defence Costs Not Subject To Charge In Favour of Claimants 
 
Directors & Officers Insurance typically provides covers to directors and officers against damages and compensation and will 
provide for the advance of defence costs in relation to a claim.   
 
Often a company and its directors will be involved in a compensation claim.  If that company becomes insolvent and is placed 
in liquidation, that leaves the directors as the only recourse for third party claimants. 
 
In New South Wales, the Northern Territory and the ACT, as well as in New Zealand, legislation is in place which is designed 
to protect claimants from losing entitlements which could be recovered against an insolvent company where insurance is in 
place which is liable to respond to the compensation claim.  Effectively, a charge is created in favour of the claimant upon the 
happening of the event which gives rise to a claim against an insured person and when that insured person becomes 
insolvent, the claimant can exercise the charge and seek to recover compensation direct from an insurer.   
 
In November 2001, the New Zealand High Court in a decision of Steigrad v Bridge Corp Limited considered the effect of this 
charging provision in the New Zealand legislation and its operation in respect to a D&O policy which provided that directors 
could receive advances in respect of defence costs.  The High Court determined that the effect of the charge was such that it 
prevented the directors from having access to the D&O policy to meet their defence costs as the charge operated in respect to 
the D&O policy which was subject to limits of indemnity and if defence costs were advanced, the moneys would be paid 
contrary to the charge. 
 
The High Court found that the charging provision imposed a charge in favour of the third party claimants over all insurance 
moneys, thereby preventing insured directors from enjoying cover for their own costs. 
 
This resulted in concerns in Australia that an Australian Court when called on to consider the same issue would follow the New 
Zealand Court decision leaving directors without cover for defence costs until the conclusion of a claim and even then only 
where the policy limit had not been reached by the payment of compensation. 
 



However, the situation has now changed as a consequence of the recent decision of the New Zealand Court of Appeal in 
Steigrad & Ors v BFSL 2007 Limited & Ors.  The Court of Appeal has held that Section 9 does not apply to the contractual 
obligations in an insurance policy to pay defence costs. 
 
The Court of Appeal held that it was irrelevant that funds available to meet Bridge Corp’s claim against the directors would be 
progressively depleted through insurers reimbursing defence cost.  The Court noted this was a necessary consequence of the 
policy structure in providing one sum insured to be available to meet claims for indemnity and another for separate liability. 
The Court of Appeal noted that the purpose of the charging provisions is not to re-write the bargain between an insurer and its 
insured.  The provisions simply provide a mechanism whereby a third party claimant can access directly funds that an insurer 
is liable to pay to meet a claim. 
 
The Court of Appeal’s decision clears the way for the directors in the Bridge Corp case to continue to receive reimbursement 
of defence costs from the insurer.   
 
However, it must be remembered that New Zealand decisions are not binding on Australian Courts.  At this stage the 
Australian Courts have not been called on to consider similar cases.  No doubt the NZ Court of Appeal’s decision will be seen 
as persuasive however if an Australian Court is called on to consider the issue there can be no certainty that it will follow New 
Zealand’s approach. 
 
The recent decision has removed some of the concerns that confronted Directors & Officers.  However, in Australia at least 
some uncertainty will remain until there is a judicial determination on this issue.   
 
For now D&O Insurers are likely to continue to advance defence costs relying on the NZ Court of Appeal’s recent judgment. 
  
Costs Where There Are Civil Liability Act And Work Injury Damages Claims 
 
It is common in personal injury claims for proceedings to be commenced by an injured person against his employer and other 
persons or entites that have caused the injury.  For example, personal injury claims arising out of injuries on a construction site 
often involve claims for damages against the employer, the head contractor and other contractors on site.   
 
Where a plaintiff succeeds against the employer and another party, the question of costs becomes problematic as the costs 
that may be recovered against an employer are governed by the Workers Compensation Regulations 2010 clause 102 which 
caps the employer’s costs liability. 
 
So what happens when a plaintiff succeeds against an employer and another defendant? 
 
In Perigo v Workers Compensation Nominal Insurer & Anor, Perigo was successful in a claim for damages under the Civil 
Liability Act 2002 against a head contractor.  He was also successful in a claim for work injury damages against his employer. 
 
The principle judgment gave a verdict in favour of Perigo and apportioned liability 25% against the employer and 75% against 
the head contractor.   
 
The plaintiff sought an order that the defendants should be jointly and severally liable for the costs.  The non-employer argued 
that its liability for costs should be confined to 50% of the plaintiff’s costs (as there were two defendants) or alternatively 75% 
of those costs(in accordance with the apportionment). 
 
The plaintiff argued that the Court should adopt the ordinary proposition that generally in multi-party litigation an order that 
costs be paid by two or more parties to the litigation should create a joint and several liability for the payment of those costs.  
This approach was founded on the well-established indemnity costs rule.   
 
However, since the indemnity cost rule was established, costs regulation has been introduced and cost entitlements have 
been radically changed by differing damages regimes for motor vehicle accidents, medical negligence claims and work injury 
damages claims. 
 
Justice McCallum concluded that the question of costs should be determined having due regard to the competing demands of 
justice. On the one hand, the plaintiff had succeeded against both defendants and should be compensated for his costs 
incurred in doing so and, on the other hand, Parliament has seen fit to cap the costs recoverable from employers, with the 
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potential for unfairness if that occurs at the expense of the non-employer defendants. 
 
McCallum J also noted: 

“Consideration must also be given to the circumstances of the individual case including the discreet issues that had to be 
established as against each defendant and the manner in which the case was defended by each”. 

 
McCallum J noted in this case the employer defendant could not be accused of having unduly expanded the issues raised for 
the Court’s determination or having unduly extended the hearing time.  McCallum J noted: 

“The case unfolded very much as a contest between the plaintiff and the second defendant, where the first defendant more 
or less sitting quietly in the middle avoiding attention.  In the circumstances of being a party against which recoverable 
costs are capped, that was a commendable approach.” 

 
In these circumstances, McCallum J determined that the appropriate costs order was an order that the defendants jointly and 
severally pay the plaintiff's costs of the proceedings.  The employer’s costs obligation will be capped at the statutory amount 
and this will leave the non-employer liable for the balance of costs payable. 
 
Whilst the Court has a discretion in relation to awarding of costs, in this case the discretion was exercised in a way that all 
defendants were jointly and severally liable to pay the plaintiff’s costs.  That is not to say that in all cases involving an 
employer and non-employer where the plaintiff is successful there will be a costs order made on a joint and several basis.  
However, the case is indicative of the approach that is likely to be adopted where employer defendants approach the defence 
of the claim with the attitude of leaving the plaintiff and other defendants to fight out their battles on liability. 
 
Costs Are Limited In Professional Negligence Claims 
 
Section 338 of the Legal Profession Act 2004 prescribes a regime for the awarding of costs in personal injury damages claims.  
That regime sets an amount of $10,000 as the maximum amount of costs for legal services recoverable on a party/party basis 
where the personal injury damages do not exceed $100,000.  The maximum costs are fixed at 20% of the amount recovered 
or $10,000, whichever is greater.  The maximum costs include costs of barristers and solicitors but do not include 
disbursements such as medico-legal report fees, Court filing fees and the like. 
 
The Civil Procedure Act 2005 contains a definition of “personal injury damages” and those damages are defined to mean: 

“Personal injury includes: 

Pre-natal injury; 

Impairment of a person’s physical or mental condition; 

Disease”. 
 
Personal injury damages is defined to mean damages that relate to death of or injury to a person. 
 
The Civil Procedure Act provides that the cap on costs applies whether the claim for damages is brought in tort, in contract, 
under statute or otherwise.   
 
The NSW Supreme Court was recently called on to determine whether a professional negligence claim for the loss of a 
chance to pursue a personal injury action fell within the definition of “claim for personal injury damages”.   
 
Associate Justice Harrison in Hammond v Stern has recently found that the loss of opportunity to pursue personal injury 
damages was a claim for damages that relate to injury to a person.  Accordingly, the cap on legal costs imposed by Section 
338 of the Legal Profession Act 2004 did apply to such a claim. 
 
Harrison ASJ noted that in a decision of Williamson v State of New South Wales, the Supreme Court had determined that 
claims for false imprisonment and unlawful arrest were not personal injury claims and fell outside the scope and operation of 
the Civil Liability Act.  On appeal, that determination was upheld and it was also determined that the expression “personal 
injury damages” in the Legal Profession Act does not include claims for intentional tort.   
 
In a further decision in Cross v Certain Lloyd’s Underwriters, it was determined by the Court of Appeal that parties injured by 
intentional or tortuous conduct are not subject to the cost capping provisions introduced by the Civil Liability Act.  However, 
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that Court of Appeal decision was overturned by the High Court which concluded that: 

“A claim for personal injury damages includes any and every form of claim for damages that relate to the death of or bodily 
injury to a person caused by the fault of another person whether it be a failure to take reasonable care or the commission 
of an intentional act with the intent to injure”.   

 
The High Court determined that where there were multiple claims, some for false imprisonment and some for damages for 
personal injury, it was not possible to say that an amount recoverable is recovered on a claim for personal injury damages. 
 
In Hammond v Stern it was argued that the award of damages was for the loss of an opportunity to bring a claim not damages 
for personal injury.  Harrison ASJ in her judgment noted: 

“In both the claims, the one for personal injury (which was not pursued) and the one for professional negligence, the claim 
for damages stem from or relate to the same personal injury that was suffered by Mr Hammond.  Hence the plaintiff’s claim 
for damages against the defendant is a claim for damages emanating from his loss of a right to sue and loss of opportunity 
to recover damages”. 

 
Accordingly, Harrison ASJ concluded that the professional negligence claim was a claim for “damages that relate to …. injury 
to a person” and that Section 338 of the Legal Profession Act 2004 applied to the claim. 
 
The decision of Hammond v Stern is a decision on costs only and may well be appealed.  We doubt that this is the final time 
that the Courts will visit the issue raised.  For now, Hammond’s costs are capped to $10,000.  We will have to wait and see 
whether or not an appeal from this judgment follows. 
 
The Vicarious Liability Of An Employer For A Sexual Relationship 
 
Vicarious liability is imposed on an employer for a tort committed in the course of or within the scope of employment.  However 
an employer is not liable for all acts of its employees.  An employer does not need to authorise an act of an employee to be 
liable for that act however there must be a connection or nexus between the act and the employment for the employer to be 
liable. 
 
However, how far does that vicarious liability extend? 
 
In a recent decision of the NSW Court of Appeal in Withyman (by his tutor Glenda Ruth Withyman) v The State of NSW & 
Blackburn, the Court of Appeal was called on to consider a claim where a school teacher was found to have had a sexual 
relationship with a student and the student had sought damages for psychological and psychiatric injury suffered after the 
relationship broke down.  Withyman sought to recover damages from both the teacher and the school. 
 
Ms Blackburn was found to have had a sexual relationship with a pupil in her class who turned 18 shortly after the relationship 
began.  Blackburn was 29 years of age.  The school was a special care school located in country NSW and serviced students 
with severe to moderate intellectual or physical disabilities.  Withyman had, at least, a behavioural disorder.   
 
The trial judge found there was a consensual sexual relationship between Withyman and the teacher and Withyman claimed 
the termination of the relationship caused him significant psychological harm and damage.  The relationship had lasted for 
approximately six months.  The termination precipitated Withyman’s downward spiral into depression and crime. 
 
The teacher had denied any sexual contact, however, the trial judge found that the evidence established that there had been a 
sexual relationship.  The trial judge ultimately found in favour of Withyman in his claim against the teacher and awarded him 
$75,000 for pain and suffering and interest.  Withyman claimed that his later criminal conduct and drug abuse were 
compensable and a causally related consequence of the teacher’s negligence and the broken affair, however this was rejected 
by the trial judge.  The trial judge also awarded aggravated and exemplary damages of $20,000 plus interest.  The total 
judgment was $120,293.65.   
 
Blackburn had also brought a claim against Withyman for assaults upon her and was successful in that claim.  She was 
awarded $69,475.00. 
 
Withyman’s claim against the State based on a breach of its own duty of care and vicarious liability for the actions of the 
teacher was dismissed by the trial judge. 
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Withyman appealed, challenging the dismissal of the proceedings against the State of NSW.  Blackburn also appealed the 
findings against her. 
 
The Court of Appeal noted that Section 73 of the Crimes Act created an offence where a person has sexual intercourse with 
another person who is under his or her special care and is under the age of 18 years.  There are various penalties in the form 
of imprisonment imposed depending upon the age of the victim.   
 
The Court of Appeal noted the first issue for determination was whether or not Blackburn’s acts were an intentional tort which 
took the claim outside the provisions of the Civil Liability Act 2002(“Act”).  Section 3B of the Act provides that the Act does not 
apply to an intentional act that is done with the intent to cause injury or death or that is sexual assault or other sexual 
misconduct committed by the person.  Whilst it was argued there was a sexual assault, the Court of Appeal noted that the 
relationship was entirely consensual.  The trial judge had found that whilst Withyman had an intellectual impairment, it had not 
vitiated the consent he willingly gave.  The Court of Appeal noted that: 

“No intentional tort was committed, though there were intentional acts.  They were not done with the intent to cause injury 
or death nor were they sexual assault for the purposes of Section 3B(1)(a) of the Civil Liability Act 2002.  However, Section 
3B also excludes civil liability for an intentional act that is done with the intent to cause injury or death or that is sexual 
assault or other sexual misconduct committed by the person”. 

 
The Court of Appeal noted that misconduct encompasses “improper conduct” or “misbehaviour”.  The Court of Appeal noted 
that the term  “sexual misconduct’ required the application of community moral standards and where a teacher with 
responsibilities for the intellectual and emotional care of a vulnerable young man had intentionally engaged in a sexual 
relationship with him, there was sexual misconduct. 
 
Accordingly, the claim fell outside the Civil Liability Act and was to be assessed at common law and aggravated and 
exemplary damages could be awarded.  These damages are an additional punishment for a wrongdoer. 
Whilst Blackburn challenged the trial judge’s determination on various grounds, all failed except for one ground which 
challenged the trial judge’s approach to a limitation issue.   
 
The Court of Appeal found that the trial judge had erred on the limitation point and set aside Withyman’s judgment and 
returned the matter for consideration by the trial judge to hear and dispose of the limitation point only.   
The limitation point arose in somewhat unusual circumstances. 
   
The Felons Act in NSW provides that a person who is in custody as a result of being convicted of or found to have committed 
a serious indictable offence may not institute any civil proceedings in any Court except with leave of that Court granted on 
application.  Withyman was imprisoned and had committed an indictable offence and it was necessary for him to seek leave 
from the Court to proceed with a claim.  In an application heard by a District Court Judge, leave was granted to proceed under 
the Felons Act.  Under the Felons Act leave to proceed could only be granted where there was a finding they were not an 
abuse of process.  They would be an abuse of process if they were statute barred by the Limitation Act. 
 
The limitation period runs from 3 years from the date of discoverability of the cause of action. The proceedings were 
commenced by Withyman 5 years after the sexual relationship ended.  
 
On the interlocutory application for leave to proceed under the Felons Act, the findings of the District Court Judge were that 
there was no abuse of process and he made a finding that: 

“The cause of action was not discoverable in the Court as required by the terms of the Limitation Act 1969 until a short time 
prior to the filing of the Statement of Claim and there was no defence available to the defendants pursuant to the Limitation 
Act.” 

 
The trial judge at the hearing treated the Limitation Act issue as having been disposed of by an earlier judgment. 
The Court of Appeal determined that this was incorrect.   
 
The interlocutory findings on the Felons Act application had not finally decided the rights of the parties on the Limitation Act 
issue.  The application was an interlocutory one.  The issue considered was whether or not to grant leave.  For the issue to be 
a final one it was necessary for the issue determined to have been legally indispensible for the decision.  It was not a 
necessary or indispensible part of the reasoning or finding in the grant of leave under the Felons Act to conclude that the 
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 action was not statute barred.  The Court of Appeal noted: 

“The legal foundation for the leave to be granted was only that the claim was prima facie arguably not an abuse of process 
in the length of time since the accident”. 

 
At that time the leave application was heard no defence had been filed.  No resolution of a joint issue was before the Court.  
The only issue decided between the parties was that the proceedings were not an abuse. 
 
Accordingly, the findings of the judge that there was no limitation defence on the interlocutory application were not binding on 
the trial judge.  The trial judge should have considered the limitation defence despite the early judgement on the interlocutory 
application. Accordingly, this issue has been remitted for reconsideration to the trial judge. 
 
The Court of Appeal then turned to the case against the State.  Withyman had argued that the State had breached its non 
delegable duty of care. The Court of Appeal noted: 

“The possibility of a sexual relationship between a young teacher and a 17 or 18 year old student is not of itself far fetched 
or fanciful.  The possibility of personal and sexual relationships between teachers and students is real.  That, however, 
does not mean that it is foreseeable that there is a not insignificant risk against which a reasonable person would take 
precautions that any teacher will engage in sex with a pupil. If the State were to be found liable it was necessary to 
establish that the facts before, and evident to, those at the school were such as to make it reasonably foreseeable that 
there was a risk that the teacher/student relationship between Ms Blackburn and Mr Withyman may become consensually 
sexual.”. 

 
Withyman was emotionally vulnerable, volatile and at times aggressive and at times an overtly sexually aggressive young man 
who may have posed a possible threat to a young 29 year old female teacher. 
 
The Court of Appeal noted: 

“The growth movement of emotions, infatuation and desire can be unpredictable, swift and unforeseen.  Such is the human 
condition.  There is no basis however, for the State to be criticised for failing to perceive the developing confluence of these 
emotions in Ms Blackburn.  It was not reasonably foreseeable.  The State was not negligent.” 

 
Turning to the claim that the State was vicariously liable for the actions of Blackburn, the Court noted: 

“Vicarious liability is imposed for a tort committed in the course of or within the scope of employment.  If the act is 
authorised by the employer, the employer will be liable.  The difficulty is in the consequence of unauthorised acts.  
Unauthorised acts will find vicarious liability if they may be regarded as modes (although improper modes) of carrying out 
employment duties; but if the act is unconnected with the authorised act it may be independent.   

.... 

When the specific responsibility of an employer relate in some way to the protection of person or property, and an 
intentional wrongful act causes harm to a person or property, then the specific responsibilities of a particular employee may 
require close examination.” 

 
The Court of Appeal noted that Blackburn’s duties required her to build emotional bonds with students.  Her teaching style had 
a degree of gentleness and she had a forgiving familiarity with her students.  The Court of Appeal noted that however is not a 
factor that promoted a risk of sexual intercourse. 
 
The Court of Appeal noted that: 

“The children at the school were or may have been more emotionally vulnerable than ordinary school students may 
perhaps be accepted.  But the enterprise of teaching and guiding the young, even using gentle and forgiving familiarity 
does not create a new ambit of risk of sexual activity.  Sexual activity is as divorced and far from the gentle care in a 
teacher’s role as it is from the stern, detached, disciplinarian.  The connection and nexus was not such as to justify 
imposition on the State for Ms Blackburn’s, apparently out of character, sexual misconduct.  The school did not create or 
enhance the risk of such by her duties”. 

 
Accordingly, the Court of Appeal determined that the State of NSW was not vicariously liable for the actions of the teacher.  
The appeal against the State was dismissed.   
 
As can be seen from the judgment, not all actions of an employee result in vicarious liability for an employer.  When the 
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employee steps outside the acts authorised by an employer, vicarious liability will not attach unless those acts are consequent 
to the performance of the employee’s duties.  Sexual misconduct is not one of those acts.   
 
Whilst this case had many twists and turns the end result is a re-trial on a limitation point with Withyman only being able to 
recover any judgment against the teacher. 
 
New Regulations Governing Litigation Funding 
 
Over the last few years litigation funders have had to navigate a difficult road and grapple with various decisions of the Court 
that potentially imposed significant regulation however the Federal Government on each occasion has stepped in to address 
the impact of those decisions. Various courts have concluded that: 

� funding arrangements are managed investment schemes; 

� litigation funders are required to obtain a Australian Financial Services Licence (“AFSL”); 

� litigation funders are credit providers and subject to the National Credit Code. 

 
In 2009 the Full Federal Court held that funding arrangements in a shareholder class action amounted to a managed 
investment scheme.  As a result litigation funders were subject to the disclosure and licensing requirements applicable to 
managed investment schemes.   
 
In November 2009 the Australian Securities & Investments Commission granted a class order relief to class action funders to 
exempt them from the need to comply with those requirements.  Legislative form was said to follow. 
 
In March 2011, the NSW Court of Appeal determined that funding arrangements were financial products and that funders 
required an Australian Financial Services Licence.   
 
Subsequently, ASIC extended the class order relief to exempt litigation funders from the need to hold an Australian Financial 
Services Licence. 
 
Following up its promise to legislate in July 2012 the Federal Government enacted regulations that excluded funded class 
actions from the definition of “managed investment schemes” and exempted litigation funders from the requirement to hold an 
AFSL.  The exemption was dependent on funders having adequate processes in place to manage conflicts of interest. 
 
In October 2012 there was yet another decision affecting litigation funders and the High Court held that litigation funders did 
not require an AFSL because funding arrangements were “credit facilities” and that the Corporations Act 2001 provides that 
credit facilities are not financial products.  However, a consequence of a finding that litigation funding was a credit facility was 
that the National Credit Code would apply to litigation funders.   
 
Faced with this new problem, the Commonwealth Government enacted further regulations which will commence in July 2013 
which will replace the regulations enacted in July 2012. 
 
The new regulations apply to the funding of all litigation not just funding of class actions.  The regulations provide that litigation 
funding schemes are: 

� not managed investment schemes; 

� not financial products; and 

� not credit facilities. 
 
The regulations exempt litigation funders from the requirements to hold an AFSL provided they have adequate processes in 
place for managing conflicts of interest. Pending the commencement of those regulations, ASIC has granted a class order 
relief for all litigation funders which essentially exempts litigation funders from the need to have an AFSL. 
 
Litigation funders will not require an AFSL or need to comply with the rules regulating managed investment schemes or 
comply with the National Credit Code.  
 
The effect of the regulations is that anyone (other than lawyers) can fund litigation provided they have adequate processes in 
place to manage conflicts of interest.  Effectively, litigation funders will be unregulated provided they have an adequate conflict 
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of interest policy. 
 
Work Health & Safety Roundup 
 
Companies In A Partnership Exposed To Separate OH &S Penalties 
 
The Occupational Health & Safety Act 2000 imposes obligations on a business to ensure the health, safety and welfare of 
employees.  Partners in a partnership need to be aware that the individual partners face potential prosecution for an offence 
and individual penalties which may differ where there is a breach of the Occupational Health & Safety Act 2000 by the 
business they conduct.   
 
In Inspector Shefford v Vicente Pty Limited, the Industrial Court was called on to consider a prosecution brought by 
WorkCover against Vicente Pty Limited and Desiya Pty Limited for contraventions of Section 8 of the Occupational Health & 
Safety Act.  Vicente and Desiya were in partnership and traded as Agragrain.  The partnership agreement between Vicente 
and Desiya stated that Vicente and Desiya were the owners of the assets of the partnership in the ratios of 80% and 20% 
respectively. 
 
Prosecutions arose out of an incident on 16 November 2008 at a business owned by the partnership when an employee, who 
was a labourer employed by the partnership, was injured whilst filling up bunkers with grain.  The employee was required to 
move an auger to another location and as he attempted to lower the boom of the auger it struck high voltage powerlines.  The 
employer was unaware that he had struck the powerlines and when he attempted to alight from the auger he placed his right 
leg on the ground and suffered electric burns.   
 
The Industrial Commission held that the partnership failed to provide the necessary information, instruction and training for the 
employee and failed to undertake an adequate risk assessment.  There was also inadequate supervision and an unsafe 
system of work.  There were simple and straightforward remedial steps that could have been taken to avoid the incident. 
 
The two companies pleaded guilty.  The maximum penalty for Desiya was $550,000.  However as Vicente had a prior 
conviction, the maximum penalty was $825,000. 
 
The prosecutor argued that when assessing the penalty for each of the defendants one needed to look at their respective 
culpability for the offence and in this case it was equal and that their culpability as an employer through a partnership was 
equal.   
 
The Court noted that it was not the partnership that was being prosecuted, it was two employers who are the partners.  Each 
was charged with a separate offence and in the proceedings were represented by two different Counsel.  The Court was of the 
view that it was not appropriate to determine a global penalty and apportion that amongst the partners.  That was particularly 
the case where different maximum penalties applied because of the prior conviction of one of the companies.   
 
The Court noted that in this case the defendants had not submitted that between them there was a different degree of 
culpability, they were each equally culpable.  In those circumstances, the Court considered it was not appropriate to determine 
the fine according to a formula derived from the partnership agreement as that had nothing to do with culpability.   
 
The sentencing of the two companies could not be based on the terms of the partnership agreement.  The Court noted that 
where both companies were equally liable, the fine should be the same.  However, where one had a previous conviction and 
faced a higher maximum penalty, then its fine should be greater.  In the circumstances, Vicente was fined $90,000 and Desiya 
$60,000. 
 
The Court concluded that the two partners in a partnership being corporations were equally culpable for the offence and each 
was liable to a penalty determined on the respective culpabilities.   
 
In prosecutions against partners in a partnership, the Court will not determine a global penalty and then apportion that penalty 
between the partners.  Rather, the penalty will be determined based upon the culpability of each partner.  Generally, the 
aggregation of the fines of the individual partners will be greater than the penalty that would have been imposed if only one 
entity had carried on the business. 
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$250,000 Fine 
 
Tressel Asphalt & Civil Constructions Pty Limited was recently fined $250,000 by the Industrial Court for breaches of the 
Occupational Health & Safety Act.  The prosecution arose out of an incident in January 2010 when a labourer employed by the 
company sustained fatal injuries when he was run over and crushed by a multi-wheeled roller.  An employee of the company 
was driving the roller.  The company pleaded guilty to the offence. 
 
The employee was required to put diesel onto the tyres in order to combat the build-up of asphalt on the tyres.  The employee 
was spraying diesel onto the tyres of the roller which was still under power and the driver of the roller leaned slightly to his left 
and bumped the forward control lever causing the roller to lurch forward crushing the employee. 
 
The real flaw in the system was that it permitted a situation to arise whereby a worker could approach the roller whilst its motor 
was running to obtain the sprayer, which was kept on the roller, and to allow the worker to remain in the immediate vicinity of 
the roller whilst it was under power before commencing the actual operation of spraying the tyres.  Simple steps were taken by 
the defendant after the incident to eliminate the risk.  
 
The maximum penalty for the offence was $550,000. 
 
The Court noted there was a need for a significant component of general deterrence in the penalty to send a strong message 
to those employers engaged in civil construction in the civil construction industry of the ever-present risks to health and safety 
of workers when they are required to work in and around moving plant. 
 
The Court accepted that there had been an early guilty plea although not at the earliest possible opportunity and that the 
defendant had shown remorse and that it had operated for a lengthy period in an inherently dangerous industry with no prior 
convictions.  It was also noted the company was a small family company operating in a tight community on the mid North 
Coast.  Notwithstanding, the Court imposed a fine of $250,000.   
 
Whilst there is little doubt that this incident involved a serious breach of safety, the fine is a significant one for a small 
company.  Employers need to be aware that breaches of the Occupational Health & Safety Act can have significant 
consequences, not only for their employees but for their business when fines of this magnitude result. 
 
Workers Compensation Roundup  
 
Reasonable Actions by an Employer Must be the Whole or Predominant Cause of a Psychological Injury 
 
In NSW Section 11A of the Workers Compensation Act 1987 provides a defence to a psychological injury claim provided the 
injury was wholly or predominantly due to the reasonable actions of an employer. However Acting President Bill Roche in a 
recent decision in the Workers Compensation Commission in Shore v Tumbarumba Shire Council (2013) has confirmed that 
the defence is only available where the action taken by the employer was the sole cause of the injury.  
 
Mr Shore had been employed by Tumbarumba Shire Council as a labourer in its Parks and Gardens section for 34 years.  He 
claimed compensation for a psychological injury (adjustment disorder with depressed and anxious mood) allegedly caused by 
a meeting he had with his employer on 8 July 2010.  At the meeting, the employer informed the worker he was to be 
transferred to a different position.  Shore had a previous history of psychological problems resulting from having to re-open a 
grave in the course of his employment. 
 
The reason provided to Shore for the transfer was an alleged difficulty with a female co-worker who claimed Shore would often 
come to work and say he was stressed, cry and express self harm issues.  In addition, Shore attended at her home on 
occasions uninvited.  
 
Shore claimed compensation in relation to his psychological injury and the claim was declined on the basis that the injury was 
the result of reasonable action taken by the employer. Proceedings were then commenced in the Workers compensation 
Commission. 
 
At arbitration the actions by the employer in transferring the worker’s employment to a different position was found to be the 
whole or predominant cause of the worker’s psychiatric injury.  The arbitrator also determined that the employer’s conduct with 
respect to the transfer was reasonable. 
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An appeal followed. Acting President Bill Roche in his consideration on appeal noted that prior to the meeting Shore was 
suffering from a previous work related psychological injury which had never fully resolved.  Although Shore’s depression had 
become manageable by medication his condition had not fully resolved by the meeting.  Accordingly, the transfer was only one 
of several factors that caused the psychological injury.  The Section 11A Defence could not succeed because regardless of 
whether the employer’s actions were reasonable, the employer had not discharged its onus of establishing those actions were 
the whole or predominant cause of the psychological injury. 
 
Whilst the Acting President was not required to deal with the question of whether the employer’s actions were reasonable he 
provided a number of comments with regards to the actions taken.  Roche AP noted that when dealing with the question of “a 
reasonable action” the Commission was required to have regard not only to the end result but to the manner in which it was 
affected.  He cited the decision of Department of Education and Training v Sinclair (2005), where the NSW Court of Appeal 
concluded that one must look at the entire process to see if it was reasonable action within Section 11A.  That included looking 
at the circumstances surrounding the accident, both before and after the action.  Determining whether the actions were 
reasonable required an objective assessment of those actions.  It is not enough that the employer has complied with its own 
protocols, those protocols must be objectively reasonable. 
 
When looking at the question of whether the employer’s actions in this case were reasonable, a number of factors were 
relevant.  The employer had an issue with the worker’s conduct, and despite the fact he had been an employee for many 
years service, the employer gave the worker no prior notice of the meeting.  Even if Shore had been given notice, the 
employer should have also given notice as to what would be raised at the meeting.  The employer’s conduct had been unfair 
in that the employer: 

� Failed to advise the worker of his female co-employee’s complaints prior to the meeting.  This was unfair because it 
denied the worker the opportunity to respond to those complaints and to address them in a way that might have 
avoided transfer; 

� Failed to give the worker notice of the meeting (other than the morning of the meeting).  This was unfair because it 
deprived him of the opportunity to properly prepare for it; and 

� Refused to tell the worker of the purpose of the meeting.  This was unfair because it denied him the opportunity to 
prepare a response to the complaints made.  

 
One further point was made by the Acting President in that the meeting was not to seek Shore’s opinion on how to manage 
the situation or to allow for discussion as to what would be a reasonable step to take.  The meeting was simply to inform Shore 
of the decision to transfer him.  The employer had made that decision before Shore was aware of any complaint or had had a 
chance to respond. 
 
This decision highlights the problems that can confront an employer when it runs a Section 11A Defence. Where a worker has 
a prior psychological condition which is part of the overall cause of the psychological injury reasonable disciplinary action 
taken by an employer may not be the whole or predominant cause of the injury.   
 
Further an employer needs to objectively demonstrate that its actions are reasonable and necessary and if an employer is to 
take action regarding demotion, promotion, transfer, performance appraisal a worker must be consulted about the issues 
including details of complaints and have adequate time to prepare for any meeting in relation to the complaints and issues 
touching upon the workers employment and any decision regarding the future employment status for the worker should not be 
preordained. 
 
Consent Orders and Subsequent Claims  
 
Consent orders made in earlier workers compensation proceedings where an award is entered in favour of an employer can 
result in an estoppels against a subsequent claim for the same injury but not in all cases as was seen in the recent decision of 
Deputy President Bill Roche in Bouchmouni v Bakhos Matta t/as Western Red Services [2013] NSWWCC PD 4. 
 
Bouchmouni injured his right knee.  He was diagnosed as having a medial meniscal tear and underwent surgery.  While 
having physiotherapy for his knee he felt severe back pain which started when lifting weights with his legs.  The back pain was 
reported to the nominated treating doctor, who referred him for orthopaedic assessment and in turn, a spinal surgeon. 
 
Liability for the right knee was accepted and voluntary payments of compensation were made. 
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Bouchmouni ultimately made a claim for a 8% whole person impairment as a result of the knee injury and 7% whole person 
impairment as a result of his back injury. Liability was disputed with the insurer arguing Bouchmouni had not sustained an 
injury to his back arising out of or in the course of his employment.   
 
Proceedings were commenced in the Workers Compensation Commission alleging that the worker suffered injury to his right 
knee, right thigh and back in the specific incident. The claim was settled with consent orders including an award for the 
employer in respect of the claim for injury to the back.   
 
Some years later Bouchmouni claimed further lump sum compensation in respect of 15% whole person impairment due to 
injury to the right lower extremity and secondary consequential injury to the lumbar spine, less the compensation already paid. 
The insurer disputed liability for the claim on the grounds that the worker’s medical evidence did not support any deterioration 
of the right knee since the earlier consent orders and the worker was estopped from pursuing compensation in respect of the 
lumbar spine given the consent award entered. 
 
Proceedings were commenced in the Workers Compensation Commission and an arbitrator determined that it was abundantly 
clear that the back injury occurred post-operative to the knee injury as a result of physiotherapy after the knee operation, 
altered gait and the use of crutches.  The arbitrator concluded Bouchmouni was estopped from making a claim for lump sum 
impairment to the lumbar spine as a result of the consent orders. 
 
An appeal followed. 
 
Roche DP confirmed there was no doubt that consent orders could give rise to res judicata, however, they only do so in 
relation to matters that were “necessarily decided”.  The Commission will closely examine all evidence to ascertain whether 
any and what adjudication of matters in dispute was determined in the actual decision made.  The position is less clear where 
consent judgments and orders are involved.   
 
The Commission must examine the available evidence to ascertain the matters in dispute and give a fair and reasonable 
interpretation as to what questions were really involved in the original action.  Consent orders should be construed by 
reference to what a reasonable person would understand by the language the parties used in the orders having regard to the 
context in which the words appear and the purpose and object of the transaction.  If the words in the consent orders are 
ambiguous or susceptible or have more than one meaning extrinsic evidence is admissible to show the facts which the 
negotiating parties had in their minds.  Prior negotiations that tend to establish objective background facts but not subjective 
beliefs will be admissible. 
 
Roche DP noted the consent orders which provided for an award for the employer in respect of the back injury was based on a 
claim for an injury within the meaning of Section 4 of the 1987 Act.  The employer’s submissions were based on an incorrect 
premise that the back symptoms experienced during treatment and his altered gait were an “injury” that resulted from the 
pleaded injurious event. 
 
The back injury was related to the incident but not directly caused by it.  The insurer in the previous proceedings had disputed 
that Bouchmouni had suffered the back injury was caused by the incedent when Bouchmouni injured his knee.  
 
The injury to the right knee caused Bouchmouni to seek treatment and altered his gait and that was why he developed back 
symptoms.  It was clear that the back condition had resulted from the treatment to the accepted knee injury and altered gait.  
That did not however make the back condition an “injury”. 
 
The Deputy President observed that it was accepted law that if an “injury” is aggravated by medical treatment or if the 
treatment adopted to remedy the injury causes a secondary condition, the total condition is attributable to the original incident 
or event.  It was important to distinguish between a “injury” arising out of or in the course of employment under Section 4 on 
the one hand and a medical condition that has resulted from an injury.  The two situations are quite separate and distinct. 
 
As the insurer had denied that the worker had injured his back by express reference to Section 4 it followed that it was 
untenable to argue that the consent orders referred to anything other than that injury as specified in that section.  Had it been 
the intention of the consent orders to exclude a claim for lump sum compensation for the back condition it would have been a 
simple matter for the orders to say (based on some admission or agreed fact) that the worker had no entitlement to lump sum 
compensation because of his back condition or symptoms that resulted from his accepted knee injury. 
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Consequently the appeal was upheld and the Deputy President referred the claim to an AMS for assessment of whole person 
impairment of the applicant’s back. 
 
The decision highlights the need to carefully specify in any consent orders the true basis of the compromise.  Whilst it has 
always been a contentious issue as to whether compromise settlements in the Commission should embody agreed facts and 
admissions the Deputy President’s decision seems to support the need to reflect the element of compromise in such manner. 
Otherwise an amended application to Resolve a Dispute could be filed to identify all issues the consent orders are intended to 
address and in that way the issues which have been resolved will be clear.  
 
CTP Roundup 
 
New CTP Regime In NSW 
 
The NSW Government has proposed radical changes to the compensation regime for those injured in motor vehicle accidents 
in NSW with the release of a policy reform paper highlighting proposed reforms which will be introduced in NSW which are 
hoped to drive down the costs of compulsory third party motor vehicle insurance. 
 
The policy reform paper was released on 18 February 2013 and the Government is seeking public comment on the proposed 
changes and the consultation period closes on 5 April 2013. After that the Government will formulate the fine detail of the new 
scheme. It appears that the Government is on track to introduce legislative changes in June 2013 although the reform paper 
indicates that the timing of the changes is yet to be decided.  
 
The reform paper provides a high level snapshot of the proposed changes rather than delving into details making it somewhat 
difficult to speculate on the final appearance of the scheme. However there is little doubt that the changes will include a no 
fault scheme, defined benefits and a simplified claims procedure designed to reduce disputes in economic loss claims.  In the 
proposed scheme the Government is borrowing concepts from the NSW Workers Compensation Scheme that was radically 
changed last June and the CTP Scheme in Victoria which is a no- fault CTP scheme.  
 
The proposed changes include: 

� A person injured in a motor vehicle accident whether or not they are at fault can make a claim for a range of benefits, 
including medical and related costs, past and future economic loss. Those whose injuries are greater than a 10% 
whole person impairment threshold will also receive a payment for ‘pain and suffering”. Benefits will be available for 
commercial care provided to the injured but not for gratuitous care. 

� Limited common law rights will be retained for those with injuries which meet the current greater than 10% whole 
person impairment threshold. 

� A simpler claims process will be introduced and a simple notification of the accident will be required leaving it to 
insurers to gather information on a claim from injured people when they need it, and only what they need. The current 
distinction between an early accident notification and a full claim will be removed. The current claim forms used are 
seen as complex attempting to be “one-size-fits-all claim forms” and their use will be discontinued. 

� Insurers will not be permitted to include in their premiums for insurance the cost of disputes where the claimant is 
successful – these costs will need to be funded from their own profit. 

� Care benefits will be paid based on need and only for commercial services. It is likely the approach to care found in 
the Lifetime Care and Support Scheme will be adopted for all CTP claims. Claims for gratuitous care will become a 
relic of the past. 

� When it comes to claims for economic loss there will be defined benefits however the nature of the benefits has not 
been spelt out. Income benefits will be paid fortnightly rather than a lump sum when a claim is settled.  It is suggested 
that the benefits will be along the lines of those introduced in the NSW Workers Compensation Scheme last year. 
Some or all of the concepts in the Workers Compensation Scheme may be adopted and we have set out below all of 
the components of the workers compensation scheme that are up for consideration and could apply in the new CTP 
scheme. We note however that the defined benefits in the Workers Compensation Scheme do not apply to work injury 
damages claims and therefore there is a possibility the defined benefits will not apply to common law proceedings for 
motor vehicle accident claims. If the entire workers compensation income benefit regime was adopted those injured in 
motor vehicle accidents can look forward to a scheme that provides: 

� weekly income benefits determined by reference to the average actual pre-injury earnings over the previous 
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year or any shorter period of continuous employment however different provisions apply where a person has 
been employed for less than 4 weeks. Overtime and shift allowances are included subject to proof that the 
overtime and shifts would have been worked but for the injury. 

�  No weekly compensation will be payable after 5 years (260 weeks) of weekly payments except where the 
injured person has  a whole person impairment greater than 20%.  

� There will be 3 entitlement periods (weeks 1–13, weeks 14–130, and after week 130), with weekly payments 
after week 130 only available to totally incapacitated or partially incapacitated claimants who have returned to 
work for at least 15 hours per week. 

� For the first 13 weeks of incapacity the injured person will receive 95% of their pre-injury average weekly 
earnings up to a maximum of $1,838.70 less any current earnings or amounts they are able to earn in suitable 
employment. 

� In weeks 14-130 totally incapacitated claimants will receive 80% of their average weekly earnings and partially 
incapacitated will receive 80% of average weekly earnings less an amount that reflects their capacity to earn. 
However if a partially incapacitated person has returned to work and is working 15 hours a week or more they 
will receive 95% of their average weekly earnings less their actual earnings or amounts they are able to earn 
in suitable employment. 

� After week 130 a claimant must be totally incapacitated or partially incapacitated and have returned to work 
and working more than 15 hours a week earning more than $155 a week to receive weekly payments and be 
assessed by the insurer as being, and likely to continue indefinitely to be, incapable of undertaking further 
additional employment or work that would increase their current weekly earnings. The claimant will then 
receive 80% of average weekly earnings less any earnings. 

� Payment of weekly compensation will be dependent on a work capacity determination made by an insurer and 
the insurer must conduct work capacity assessments during the life of a claim. The assessments must be 
conducted in accordance with MAA Guidelines. 

� A dispute resolution process for disputes about work capacity will feature an internal review by an insurer of its 
decision on capacity with a merit review by the MAA and a procedural review by the proposed MAA 
Independent Review Officer. 

� The following decisions of an insurer will be final and binding on the parties: 

� a decision about current work capacity, 

� a decision about what constitutes suitable employment, 

� a decision about the amount a claimant is able to earn in suitable employment, 

� a decision about the amount of a claimants pre-injury average weekly earnings or current weekly 
earnings, 

� a decision about whether a claimant is, as a result of injury, unable without substantial risk of further 
injury to engage in employment of a certain kind because of the nature of that employment; 

� any other decision of an insurer that affects a worker’s entitlement to weekly payments of compensation, 
including a decision to suspend, discontinue or reduce the amount of the weekly payments of 
compensation payable to a claimant on the basis of any decision referred to above including a decision to 
suspend, discontinue or reduce the amount of the weekly payments of compensation payable to a 
claimant on the basis of any decision referred to above. 

� A claimant can request an insurer to review a work capacity decision, and the insurer must conduct an internal 
review. If the claimant is not satisfied with that decision they can request the MAA to carry out a merit review 
of the decision. A worker can also request the MAA Independent Review Officer to review the insurer’s 
procedures in making the work capacity decision but not any judgment or discretion exercised by the insurer 
in making the decision. 

� No costs will be payable to a legal practitioner acting for a claimant in connection with a review of a work 
capacity assessment. 

� There will be no need to pay weekly benefits indefinitely as once a claimant has stabilised an insurer will be able to 
settle claims for lump sums. Settlement with unrepresented claimants will need to be approved by MAA Claims 
Assessors who will be required to approve all offers of settlements or commutations made to unrepresented 
claimants. 

� Payments for pain and suffering will be based on a sliding scale and a 10% impairment threshold. Once the whole 

 



person impairment has been determined (agreed or assessed) a schedule of amounts will be used to determine the 
amount payable.  

� Where a person does have a common law claim there will be a schedule that provides clearer definitions around what 
is classified as contributing to fault. That schedule may set percentages to be deducted in the event that the 
circumstances of a claim fall into a particular category. The difficulty with this approach is that there is inevitably a 
factual dispute over the circumstances of an accident and a schedule of that nature will not eliminate those factual 
disputes. 

 
At this stage we can only speculate on the possible look of the New CTP Compensation Scheme however it is clear that the 
Government is intent on introducing sweeping changes. 
 
The reform paper does not indicate whether regulation of legal costs is up for grabs in the changes. The workers 
compensation scheme prescribes set fees for legal services in workers compensation claims and a more prescriptive costs 
regime in CTP claims is a probability. 
 
It is also possible the CTP scheme may have retrospective application however that has not been spelt out in the Reform 
Paper.  The Reform Paper notes “Claims under the current Scheme will continue to be dealt with under the current 
arrangements, though the transitional provisions of the legislation will enable conversion to the new Scheme. So we speculate 
that retrospectivity may well apply to claims that are not subject to legal proceedings and or an application to CARS.  
 
We will have to wait and see how the push reform develops.  It would certainly be easier to process claims under a new 
regime if the changes applied to claims arising out of accidents that occurred after the introduction of the legislation.   
 
We will continue to monitor the progress of the push for reforms and report as information comes to light. Perhaps we will have 
a new CTP scheme by July 2013. 
 
Daly v Thiering  
 
The NSW Court of Appeal has recently delivered its judgement in Daly v Thiering [2013] NSWCA 25 upholding the findings of 
the Garling J that a participant in the Life Time Care and Support Scheme (“LTCS Scheme”) is entitled to recover 
compensation from a CTP insurer damages in accordance with Section 128 of the Motor Accidents Compensation Act 1999 
(“MAC Act”) for the period from the date of accident to judgment or settlement unless the LTCS Scheme had incurred an 
expense with respect to the provision of such gratuitous attendant care services.  Garling J had determined that Mr Thiering 
was entitled to compensation for past gratuitous care unless it was pre-approved by the LTCS Scheme. 
 
The Court of Appeals decision will have limited application as consequent to the decision of Garling J, the NSW Government 
amended the LTCS Scheme effective from 25 June 2012 to make it clear that for claims made after 25 June 2012 the CTP 
insurer has no liability for damages in respect of the treatment and care needs of participants in the LTCS Scheme, including 
care provided on a gratuitous basis (see Section 141A MAC Act). 
 
The Court of Appeal in Daly v Thiering noted that if the participant in the LTCS Scheme is not liable to pay a family member or 
friend for the attendant care services provided, there are no relevant expenses under the LCTS Scheme to be reimbursed.  
The needs fulfilled by the friend or family member are thus not ones “provided for” under the Scheme and are not excluded by 
Section 130A of the MAC Act.  This would require that the words “are provided for“ as used in Section 130A be given the 
meaning “are paid for or are to be paid for”.   
 
Therefore, in the absence of an agreement between the LTCS Scheme and a family member or friend providing attendant 
care services to an injured party, there is no legal liability to pay the family members or friends for services provided on a 
gratuitous basis to an injured person. Accordingly as there was no explicit language within Section 130A of the MAC Act to 
specifically exclude recovery of damages under Section 128 of the MAC an injured party’s entitlements under the common law 
(Griffiths v Kerkemeyer as modified by Section 128 of the MAC Act 1999) were not precluded in the assessment of damages. 
A claim for past gratuitous care and assistance could be made in a CTP claim brought by a Lifetime participant in the LTCS 
Scheme.  
 
With the legislative changes the critical date for assessing a claimant’s entitlement to past gratuitous care and assistance in a 
CTP claim where the claimant is a participant in the LTCS Scheme is 30 May 2012. 
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In order for a claimant to be entitled to an award for past gratuitous care and assistance it is  necessary that the claimant has 
asserted a claim (defined as “a claim or request for payment in relation to…care needs made to a licensed insurer the 
(scheme))” asserting past care or requested payment of same on or before 30 May 2012. 
 
The legislative reform was not retrospective, and only impacts on claims lodged after 25 June 2012 and claims which failed to 
particularise a claim for past gratuitous care and assistance prior to 31 May 2012. 
 
Claimants who particularised a claim for past gratuitous care and assistance no later than 30 May 2012 will most likely be 
awarded damages in accordance with Section 128 of the Motor Accidents Compensation Act 1999.  The onus remains on the 
claimant to prove the extent of the gratuitous care and assistance required and a claim will of course be capped at 40 hours 
per week at the statutory rate. 
 
A Change In Recorded Symptoms Constitutes “Additional Relevant Information” For The Purposes Of Section 62 
 
QBE Insurance (Australia) Ltd v Henderson [2012] NSWSC 1607 is the latest of a number of administrative appeals seeking to 
quash or set aside the decision of the Proper Offer in relation to a Section 62 Application.  
 
Section 62 of the MACA allows a party to a medical dispute, or the Court, to refer the matter back to MAS “but only on the 
grounds of the deterioration of the injury or additional relevant information about the injury”.  An application will not be 
accepted unless the deterioration or additional information is such as to be capable of having a material effect on the outcome 
of the previous assessment ie. essentially altering the assessment from a greater than 10% WPI assessment to not greater 
than 10% WPI, or visa versa.  
 
QBE v Henderson involved a claim where the claimant had been assessed by MAS Assessor Kossoff as having a psychiatric 
injury exceeding 10% WPI.  At the time of Assessor Kossoff’s examination QBE had commissioned two reports from Dr 
Akkerman and the claimant had commissioned two reports of Dr Allnutt.  Assessor Kossoff had access to all four reports.  
Both Dr Akkerman and Dr Allnutt diagnosed the claimant as suffering PTSD with depressive symptoms that were caused by 
the subject accident.  Dr Akkerman also diagnosed alcohol abuse.  Dr Akkerman ultimately assessed the claimant as suffering 
6% WPI. 
 
QBE commissioned a third report from Dr Akkerman, and it was this report that formed the basis of its Section 62 Application.   
In his third report Dr Akkerman recorded a change in the symptoms reported by Mr Henderson.  There was improvement in 
some symptoms but deterioration in others. Importantly Dr Akkerman recorded that the claimant no longer got upset when 
thinking about the accident, that there was no avoidance, there was no hypervigilence or nightmares and that there were 
occasional flashbacks. 
 
Based on the reports of the claimant, Dr Akkerman diagnosed the claimant as suffering Major Depression and alcohol abuse, 
but determined he no longer suffered PTSD. The Doctor also determined that the claimant’s condition was no longer related to 
the MVA and was constitutional in nature.  He assessed the claimant as however suffering 5% WPI. 
 
The Proper Officer rejected QBE’s application for further assessment on the basis that the latter report of Dr Akkerman did not 
differ significantly from his earlier reports, that Assessor Kossoff had considered the issue of causation and the fact that Dr 
Akkerman came to a different conclusion in his latter report was not “additional relevant information” as it was an issue that 
had been previously canvassed and considered by the Assessor. 
 
QBE challenged the Proper Officer’s decision arguing that the latter report of Dr Akkerman contained radically new information 
that had never been before the MAS Assessor and was entirely new ie. the altered reported symptoms.  
 
The Court in considering the appeal had regard to previous decisions in relation to Section 62 disputes.  It referred to In Garcia 
v Motor Accidents Authority of New South where it was held that a medical opinion not previously expressed by an expert was 
additional relevant information, although noted this was qualified in Alavanja v NRMA Insurance Ltd where the Court stated 
that Garcia was not authority for a proposition that any further opinion of an expert would be additional relevant information, 
rather, if no expert has already expressed an opinion about a particular aspect of the matter then it would be additional.  The 
Court referred to Glover-Chambers v Motor Accidents Authority of New South Wales where it was accepted that an opinion 
will only be "additional" to the extent that it has not previously been expressed in material put before the assessor. 
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The Court noted that neither Garcia, Glover-Chambers or Alavanja dealt with reports which reached a different conclusion 
based upon a change in the symptoms of a claimant.  It considered the fact that Mr Henderson reported he no longer gets 
upset when he thinks about the accident, does not have nightmares, does not utilise avoidance, is no longer hypervigilant, has 
only occasional flashbacks, all being matters that were considered by Assessor Kossoff in forming the view, was material and 
was additional relevant information. 
 
The Court thus held that the third report of Dr Akkerman was additional relevant information and remitted the matter back to 
the Proper Officer to determine whether such additional information was capable of having a material effect on the outcome of 
the previous assessment. 
 
The decision highlights the need for practitioners to carefully consider and compare all recorded symptoms reported by a 
claimant pre and post MAS assessment to determine whether the change in symptoms could be capable of altering the initial 
MAS Assessment.  
 
Unfair Dismissal Claims Can Be Commenced Or Continued Against A Company In Administration:  Australian Music 
Group Holdings Pty Ltd 
 
A recent decision of Fair Work Australia (FWA) confirms that FWA is not a court under section 440D of the Corporations Act 
2001 (Cth), with the result that an unfair dismissal claim can be brought or continued against a company in Administration.  
The practical effect of the decision will be to create further tasks for Administrators who must, in a compressed statutory time 
frame, determine whether a company can be saved, or should be wound up, its business restructured, sold or other assets 
realised.  (The key events in the particular administration clearly illustrate this, and can be found in greater detail in the 
judgment of the Supreme Court of Victoria given on 14 September 2012, relating to another aspect of the administration).  
 
Background and key events 
 
In about July 2012 two employees of Australian Music Group Holdings Pty Ltd (AMG) made unfair dismissal claims in FWA 
against AMG.  On 23 August 2012 Administrators were appointed to AMG and the other companies in the same group, and 
shortly after that, receivers and managers were also appointed to the same companies. 
 
The receivers took control of the business and assets of the numerous companies in the group.  They traded the businesses 
on with the aim of selling them as going concerns.  Some companies in the group operated the Allans and Billy Hyde retail 
stores selling musical instruments, and one company in the group acted as a wholesaler and lessor of musical instruments, 
selling to about 300 retail stores throughout Australia. 
 
By September 2012, the Administrators had identified unsecured trade creditor claims against companies in the group 
exceeding $9 million and claims of about 600 employees for unpaid entitlements against the company in the group which 
acted as the employer of most employees.  Those employee claims were for more than $2 million in total. 
 
The Administrators applied to the Supreme Court of Victoria for orders under section 447A of the Corporations Act to extend 
the convening period, having notified creditors at the first meeting of their intention to seek an extension of 120 days.  In the 20 
business day convening period they were required to identify the true financial position of the group companies, the nature and 
extent of the businesses conducted at the 25 stores operating in 5 Australian States, the number and amounts of creditor 
claims, including landlords’ claims, and the rights and entitlements of employees.  
 
The Administrators also entered into an agreement in relation to their remuneration with the receivers and were responsible for 
liaising extensively with the receivers as to the sale of the businesses, and with suppliers and employees while the receivers 
traded the businesses on.  Many of the suppliers were among the trade creditors of companies in the group.  
 
The unfair dismissal claims in FWA 
 
Against this background, the Administrators objected to FWA hearing the two unfair dismissal actions against AMG.  They 
argued that the actions should be adjourned pending the claimants obtaining the leave of the Federal or Supreme Court to 
continue the claims, based on section 440D of the Corporations Act, which reads:  

(1) During the administration of a company, a proceeding in a court against the company or in relation to any of its property 
cannot be begun or proceeded with, except: 

 

GD News  
March 2013 Issue 

Page 19 



GD News 

(a) with the administrator's written consent; or 

(b) with the leave of the Court and in accordance with such terms (if any) as the Court imposes. 
 
Section 440D(1) refers to 'court', which is defined to mean any court.  Section 58AA of the Corporations Act defines 'Court' as 
a Federal Court, Supreme Court, Family Court, or a court to which section 41 of the Family Law Act 1975 (Cth) applies.  
The issue which FWA had to decide was whether FWA, which is an industrial tribunal, is a 'court' for the purpose of section 
440D(1).  If so, then the unfair dismissal claims could not be continued against AMG during the period in which AMG was in 
Administration. 
 
The Administrators were represented in FWA.  Their lawyers argued that FWA was a 'court', and that the purpose of s440D(1) 
is to suspend proceedings against the company in Administration, so that the attention of the Administrator is not drawn to 
such claims and away from the company's affairs.  The administrators relied on Supreme Court and Federal Court cases 
which held that state industrial tribunals exercise their powers judicially and were therefore courts. 
 
On the other hand, the employees argued that FWA was not a court on the basis of a decision of the predecessor to FWA, 
being the Australian Industrial Relations Commission (AIRC).  In the particular decision, the AIRC full bench had decided the 
AIRC was not a court because it was not capable of exercising the judicial power of the Commonwealth and if section 440D 
had been intended to include non-judicial bodies like the AIRC, then the Corporations Act would have spelt that out.  
 
The FWA decision and its implications 
 
FWA accepted the employees’ argument based on the full bench decision in the AIRC, finding that despite the case in 
question being decided on previous Commonwealth industrial laws, the reasoning in the case concerning the AIRC’s 
jurisdiction, functions and exercise of powers was applicable to the Fair Work Act 2009 (Cth) and to FWA itself.  As such, FWA 
found that FWA was not court under section 440D(1), and so the unfair dismissal applications could go ahead against the 
company in Administration. 
 
Although this FWA decision does not disturb the pari passu rule or priorities in a winding up, Administrators will be left with 
little choice but to defend unfair dismissal claims brought against companies in FWA during the Administration of a company.  
They otherwise risk incurring the wrath of unsecured creditors concerned about dividends which might eventually be payable 
to them from a Deed of Company Arrangement or in a liquidation being diluted as the value of unsecured creditor claims 
increases while the pool from which the claims can be paid remains relatively static.  
  

 

 
 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  
This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 

specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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