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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
Changes To The Insurance Contracts Act 
 
2013 looks like a year of change for the Insurance Contracts Act. 
 
In 2010 the Labour Government introduced a bill to change the Insurance Contracts Act. The Bill 
ultimately lapsed when the Government did not proceed to consider it before the election. 
However in late November 2012 the Government released an Exposure draft of the Insurance 
Contracts Amendment Bill 2013 which incorporates the terms of the 2010 Bill with some minor 
changes. It is anticipated that after consultation a final Bill will be introduced to Parliament and 
passed in 2013.  
 
In addition on 20 December 2012 the Government has also announced that that unfair contract 
terms laws will apply to insurance contracts based on the unfair contract laws regime that applies 
to standard form contracts under the Australian Securities and Investments Commission Act 2001 
(ASIC Act) but tailored for insurance products. The unfair contract laws will be inserted in the 
Insurance Contracts Act. 
 
In relation to unfair contract laws (“UCT”) the Government announced that: 

� “the regime will apply to consumer contracts that are standard form insurance contracts;  

� it will be included as part of the duty of utmost good faith;  

� that is, if a term is found to be unfair, the insurer will be in breach of the duty of 
utmost good faith; 

� the remedy available where a term is found to be unfair will be that the party may not rely 
on the term; 

� in addition to the above remedy, a court may consider whether there is another more 
appropriate remedy; 

� ASIC and consumers will both have the right to take action under UCT laws; 

� ASIC will have the range of enforcement powers that are currently available to it to 
administer the UCT laws in the ASIC Act replicated in the IC Act for the purposes of 
enforcing the UCT laws in the IC Act; 

� the UCT regime will not apply to a term to the extent it:  

� defines the main subject matter of the contract; 

� sets the upfront price payable under the contract; or 

� is a term required, or expressly permitted by a law of the Commonwealth or a 
State or Territory. 

� the definition of an unfair term is that the term:  

� would cause a significant imbalance in the parties rights and obligations under 
the contract; 

� would cause detriment to a party if relied on; 

� is not reasonably necessary to protect the legitimate interests of the party 
advantaged by the term. For the purposes of determining whether a term in an 
insurance contract is reasonably necessary to protect a legitimate interest, a term 
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 will be reasonably necessary if it reflects the underwriting risk accepted by the insurer. 

� the insurer will have the onus of proof that a term is reasonably necessary to protect their legitimate interests; and 

� the UCT regime will not apply to life insurance contracts at this stage.” 
 
The challenges created for insurers by theses changes cannot be underestimated. The Courts power to declare a term in an 
insurance contract as unfair and rewrite the term is bound to cause havoc for underwriters. However the application of the 
UCT may be limited to eligible contracts as defined in the Insurance Contracts Regulations namely motor vehicle insurance, 
home buildings insurance, home contents insurance, sickness and accident insurance, consumer credit insurance and travel 
insurance. The Government will release a draft of the proposed amendments in 2013 and we will have to wait for a little time 
to see the final form of the changes. The timing of the commencement of the changes was not announced. 
 
We do however the November exposure draft of the proposed Bill to implement changes that deal with issues other than unfair 
contract laws. The Exposure draft proposes a 30 month transition period before the changes take effect once the legislation is 
passed. The changes will 

� remove impediments to the use of electronic communication for statutory notices and documents;  

� impose more onerous obligations on insurers requiring them to remind prospective insureds that their duty of 
disclosure continues until the policy commences and prohibit the use of 'catch all' questions by insurers in connection 
with applications for 'eligible' contracts of insurance. It is intended to make the duty of disclosure easier for consumers 
to understand and comply with, especially at renewal of household/domestic insurance contracts;  

� ensure that  a failure to comply with the duty of utmost good faith is a breach of the Act; 

� extend the duty of utmost good faith to third-party beneficiaries;  

� clarify the rights and obligations of those who are entitled to cover under a contract of insurance whilst not being a 
named insured; 

� provide ASIC with the power to commence representative proceedings for breaches by insurers of the duty of utmost 
good faith, where there is a public interest in doing so 

 
The Exposure Bill suggests substantive changes to the Insurance Contracts Act and we will have to wait a few months to see 
if consultation results in any changes in the proposed reform and whether the final form of the Bill is different to the Exposure 
Draft. The changes highlighted in the Exposure Draft are as follows:  
 
Third Party Beneficiary 
 
A new definition of will be added to the Insurance Contracts Act,1984.  “Third party beneficiary” will be defined as a person 
who is not a party to the contract but is specified or referred to in the contract, whether by name or otherwise, as a person to 
whom the benefit of the insurance cover provided by the contract extends.   
 
The new legislation will make it clear that the duty of utmost good faith will extend to third party beneficiaries. 
 
Third party beneficiaries will have the same rights as contracting insureds have under the section 41 of the Insurance 
Contracts Act to request information from an insurer. 
 
Breach of Duty of Good Faith 
 
A breach of the duty of utmost good faith will be a breach of the Insurance Contracts Act and not only a breach of an implied 
term of an insurance contract.   ASIC will now have power to vary, suspend or cancel a financial services licence of an insurer 
if an insurer fails to comply with a duty of utmost good faith in the handling or settlement of a claim or potential claim. ASIC will 
also be entitled to bring representative proceedings on behalf of an insured which will facilitate the recovery of losses that are 
suffered by an insured. 
 
Delay in Accepting Claims 
 
Where an insured or third party beneficiary has made a claim under a contract of insurance, the insured or the third party 
beneficiary may by notice in writing given to the insurer, require the insurer to inform the insured or the third party beneficiary, 
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as the case may be, in writing: 

� whether the insurer admits the contract applies to the claim; and 

� if the insurer so admits, whether the insurer proposes to conduct the claim. 

If the insurer does not provide a response within a reasonable time after being given that notice, the insurer will lose the 
benefit of conditions in the contract of insurance that prohibit the settlement or compromise of the claim or any admission or 
payment without the consent of the insurer as the insurer cannot reduce its liability in relation to the claim by reason only that 
the claimant has breached such a term of the contract. 
 
Nondisclosure & Misrepresentation 
 
The Bill will contain changes to the nondisclosure and misrepresentation laws, however there will be an 18 month deferral in 
the commencement of those changes.  Section 21 of the Insurance Contracts Act is to be amended to provide that:  

“An insured has a duty to disclose to the insurer before the relevant contract of insurance is entered into, every matter 
that is known to the insured being a matter that: 
(a) the insured knows to be a matter relevant to the decision of the insurer whether to accept the risk and if so, on 

what terms; or 
(b) a reasonable person in the circumstances could be expected to know to be a matter so relevant, having regard to 

factors including but not limited to: 
(i)  the nature and extent of the insurance cover to be provided under the relevant contract of insurance. 
(ii)  the class of persons who would ordinarily be expected 13 to apply for insurance cover of that kind.” 

 
The change effectively focuses the inquiry concerning an alleged nondisclosure or misrepresentation on the nature and extent 
of the insurance cover whilst maintaining a mixed objective/subjective test to the inquiry.  In addition, there will be an additional 
section which imposes a duty of disclosure before originally entering into an eligible contract of insurance.   
 
Duty of Disclosure 
 
Eligible contracts of insurance are those that are specified in the regulations to the Insurance Contracts Act. These currently 
include contracts that provide cover commonly sought by consumers, such as motor vehicle, home and contents, consumer 
credit, sickness and accident and travel insurance. 
 
If a contract of insurance is an eligible contract of insurance, the insurer may request an insured to answer one or more 
specific questions that are relevant to the decision of the insurer whether to accept the risk and if so, on what terms.  If the 
insurer does not make a request, the insurer is taken to have waived compliance with the duty of disclosure in relation to the 
contract.  If an insurer makes a request and requests the insured to disclose to the insurer any other matter that would be 
covered by the duty of disclosure, then the insurer is taken to have waived compliance with the duty of disclosure in relation to 
that other matter.  Attempts by an insurer to include a “catch all” question to require disclosure will be ineffective.  Unless a 
question is asked the insurer will be taken to have waived their rights in relation to issues that have not been raised by a 
question.   
 
If an insured answers a specific question and discloses each matter that is known to the insured; and a reasonable person in 
the circumstances could be expected to have disclosed in answer to that question, the insured will have satisfied the duty of 
disclosure.   
 
Where an eligible contract is renewed the insurer will be required to ask specific questions again or give to the insured a copy 
of previously disclosed information and request the insured to disclose to the insurer any change to the information previously 
provided.  If there is no such request, the insurer is taken to have waived compliance with the duty of disclosure in relation to 
the renewed contract. 
 
It should however be noted that if the insured fails to comply with the duty of disclosure in relation to the original contract as 
originally entered into, or any renewal of that contract, then the insurer is not taken to have waived compliance with the duty of 
disclosure in relation to the earlier failure and the insured is not taken to have complied with the duty of disclosure in relation to 
the earlier failure.  
 
There is also an obligation to advise an insured of the new disclosure requirements. 

 

GD News 
 

January 2013 Issue 
Page 3 



GD News 
 

January 2013 Issue 
Page 4 

  
At the end of the day, for eligible contracts, insurers will need to prepare new disclosure notices to deal with the upcoming 
changes and to carefully craft questions on proposals to ensure that adequate information is obtained from the insured.  Catch 
all questions will be of no use. In addition insurers will need to seek information on renewal by asking specific questions. If on 
renewal there is no inquiry or request for details of changes to matters previously disclosed the insurer will be taken to have 
waived its rights in relation to issues that have not been raised. 
 
There is likely to be a form of words prescribed by regulations for use by insurers to inform persons of their duty of disclosure. 
 
Life Insurance 
 
The duty of disclosure will be extended to apply to any person who is not the insured but who proposes to become a life 
insured under a life insurance contract. The insurer must give this person notice of the duty before the contract is entered into 
and that person will be subject to the duty of disclosure. A failure to disclose by the proposed life insured will be imputed to the 
insured. 
 
The application of the non-disclosure and misrepresentation regime to group life insurance is to be made more effective so 
that where there is a delay from the time of joining a scheme until the time that cover is actually effected, the life insurance 
contract is taken to have commenced at the time the proposed life insured became insured under the scheme. 
 
An insurer will be able to avoid a contract to which section 29 applies on the basis of non-disclosure or misrepresentation only 
if the insurer would not have entered that particular contract (as opposed to the current standard of any life insurance contract) 
on any terms. 
  
Subrogation 
 
Section 67 of the Insurance Contracts Act deals with the allocation of monies recovered when an insurer exercises its rights of 
subrogation in relation to an insurance claim.  The amendments will provide as follows: 

� If the insurer exercises its subrogation rights it is entitled to keep: 
(a) the amount paid to the insured in respect to the loss; and 
(b) the amount paid by the insurer for administrative and legal costs incurred in connection with the recovery. 
The surplus will then go to the insured to the extent that it satisfies the insured’s overall uninsured loss including the 
excess and the insurer is entitled to any excess over and above the total loss.   

� If the insured pursues the recovery on its own it will be entitled to retain its uninsured loss and its expenses including 
legal costs of recovering the loss and only if there is an excess will the insured need to account to the insurer to 
reimburse the insurer for payments made.  If the total sum recovered exceeds the total loss the insured would be 
entitled to retain the excess. 

� If there is a joint subrogation action with the insured and the insurer pursuing the recovery, the proceeds are to be 
distributed on a pro-rata basis having regard to the proportions that the insured and the insurer have borne the claim.  
Any excess recovery would also be shared on a pro-rata basis. 

 
The provisions specify that any interest awarded will be retained by the insurer if the insurer has pursued the subrogation 
action and will be retained by the insured if the insured has pursued the recovery action.  Interest is to be divided fairly 
between the insured and the insurer where there is a joint recovery. 
 
These rights are subject to the terms in the relevant contract of insurance and any agreement made between the insurer and 
the insured after the loss has occurred. 
 
The provisions potentially have the effect of delivering a windfall gain for the party who brings the recovery action as any 
interest recovered on the loss will rest with the party pursuing the recovery action rather than the party has paid for the loss. 
 
These new provisions are likely to cause insurers and insurance brokers to turn their minds to subrogation clauses.  Insurance 
contracts with large deductibles and aggregate deductibles will come under close scrutiny with insurance brokers seeking to 
ensure that uninsured losses remain collectible at the right of an insured. Where there are large excesses and large uninsured 
losses brokers may seek to include terms in the contract of insurance to ensure that at the least the insured will have a joint 



right to pursue a recovery claim or alternatively that the division of recovery proceeds and any interest recovered is distributed 
in a manner that is different to that specified in section 67.   
 
There is no doubt this amendment will bring subrogation clauses into sharp focus particularly where there are or aggregate 
excesses. 
 
Electronic Notifications 
 
The Electronic Transactions Act will now apply to the Insurance Contracts Act and notices, documents and information will be 
able to be supplied by electronic communication. 
 
Conclusion 
 
The proposed changes are significant.  The commencement date for these changes is some time off.   
 
The Government called for submissions on the exposure draft and the time for submissions closed on 12 December 2012. 
 
It will be a big year for insurers with the Government intending to substantially reform the Insurance Contracts Act.  
 
Interestingly there will be Federal Elections next year (latest date November 2013) and a change in Government could effect 
the progression of these reforms if not passed before the elections. In these circumstances the new legislation is likely to 
come in the early part of 2013 however a deferred commencement once the legislation is passed is likely. 
  
The changes will impact on insurers and intermediaries as further regulation is imposed on the insurance industry. 
 
New Privacy Laws Are On The Way 
 
In November 2012 the Federal Government passed legislation reforming Australian Privacy Laws.  
 
From March 2014 when the new legislation takes effect Australia will have new Australian Privacy Principles applying to both 
Commonwealth agencies and the private sector.  
 
Given the wide-ranging nature of the reforms, businesses need to begin taking steps to ensure that their privacy policies and 
compliance programs address the new Privacy Principles. 
 
The Privacy Commissioner will have additional investigation and audit powers and will have the power to commence 
proceedings in the Federal Court or the Federal Magistrates Court in relation to serious breaches of privacy.  
 
Of particular relevance to businesses that interact on an international basis is the potential liability of an Australian business 
for a breach of the Privacy Principles by an overseas recipient of personal information disclosed to it by an Australian 
business. 
 
Businesses need to determine whether their privacy practices and agreements governing the protection of personal 
information will comply with the new requirements and whether new consents are necessary.  
 
There are 13 Australian Privacy Principles. The Australian Privacy Principles are: 
 
Australian Privacy Principle 1 – open and transparent management of personal information.  The emphasis on this principle is 
on how information is handled.  A business must take reasonable steps to implement practices and procedures and systems 
that ensure businesses comply with the Australian Privacy Principles.  A business will need to specify how it discloses 
personal information to overseas recipients and identify the countries in which the recipients are located. 
 
Australian Privacy Principle 2 – Anonymity and Pseudonymity.  Individuals must have the option to identify themselves using a 
pseudonym or without identifying themselves when dealing with a business where that is practical.   
 
Australian Privacy Principle 3 – Collection of Solicited Personal Information.  Personal information must not be collected 
unless it is reasonably necessary for, or directly related to, one or more of the business’ functions or activities.  The 
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information must be collected directly from an individual.  Sensitive information must not be collected except with consent. 
 
Australian Privacy Principle 4 – Receiving Unsolicited Personal Information.  Where an entity receives personal information, 
that information must be protected even where the business has done nothing to solicit the information.  Unsolicited 
information must be treated in accordance with the Australian Privacy Principles. 
 
Australian Privacy Principle 5 – Notification of the Collection of Personal Information.  A business will need to make an 
individual aware of certain matters at the time personal information is collected.  An individual will need to be made aware of 
how and why the personal information is or will be collected and how the collecting entity will deal with the personal 
information. 
 
Australian Privacy Principle 6 – Use or Disclosure of Personal Information.  Personal information can be used or disclosed for 
the purpose for which it was collected or a related purpose that the individual would reasonably expect.  Exceptions to the rule 
include consent to use or disclosure by the individual, or disclosure which is reasonably necessary for the defence of the legal 
or equitable claim. 
 
Australian Privacy Principle 7 – Direct Marketing.  Extra limitations will be imposed on businesses that use or disclose 
personal information to promote or sell goods or services directly to individuals.  This principle will not apply to electronic 
marketing or telemarketing which is governed by the Spam Act and the Do Not Call Register Act.  Personal information can be 
used in marketing if the individual would reasonably expect the information supplied to be used that way or with the consent of 
the individual.  The individual will have the right to “opt out” from marketing. 
 
Australian Privacy Principle 8 – Cross Border Disclosure of Personal Information.  Business’ must ensure that the Australian 
Privacy Principles cannot be avoided by disclosing personal information to a recipient outside Australia.  Business will need to 
take steps to ensure that an overseas recipient of information takes reasonable steps to ensure there is no breach of the 
Australian Privacy Principles in relation to the personal information.  Appropriate arrangements need to be put in place before 
the disclosure of information overseas.  Whilst the Australian Privacy Principle cannot apply to an overseas entity, any breach 
of an Australian Privacy Principle by the overseas entity will be taken to have been committed by the Australian entity that 
disclosed the information overseas.  
 
Australian Privacy Principle 9 – Adoption, Use or Disclosure of Government Related Identifiers.  Individuals must not be 
identified by identifiers such as Medicare numbers.  The intention is to ensure that identifiers issued by Government agencies 
are not used as a de-facto national identity number. 
 
Australian Privacy Principle 10 – Quality of Personal Information.  Reasonable steps are required to ensure that personal 
information collected, used or disclosed is accurate, up to date and complete. 
 
Australian Privacy Principle 11 – Security of the Personal Information.  In line with International Best Practice, personal 
information must be kept securely.  Reasonable steps must be taken to protect information from misuse, interference, loss, 
unauthorised access, modification and disclosure.  Personal information must be destroyed if it is no longer needed for the 
purposes for which it was collected. 
 
Australian Privacy Principle 12 – Access to Personal Information.  Individuals will have the right to access their information.  
Individuals will have the right to request that  information which is inaccurate, irrelevant or out of date is corrected. 
 
Australian Privacy Principle 13 – Correction of Personal Information.  An obligation is imposed on a business to correct 
personal information if it is inaccurate, out of date, incomplete or irrelevant. 
 
Whilst the changes will commence from March 2014 when Australia will have new Australian Privacy Principles applying to 
both Commonwealth agencies and the private sector businesses need to prepare for those changes.  
 
So what needs to be done?   
 
In most cases you will need to review your existing privacy policy, amend your consents sought from customers and in some 
situations obtain new consents and review service contracts regulating the exchange of information between businesses. 
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Consent Judgements Do Not Limit Damages Entitlement  
 
In New South Wales, Queensland, Western Australia and the Northern Territory legislation provides that a person bringing 
more than one action in respect of damage suffered as the result of a tort cannot recover more than "the amount of the 
damages awarded by the judgment first given."  
 
The High Court in Newcrest Mining Limited v Thornton [2012] HCA 60 was recently called on to consider whether the limit 
applies when the "judgment first given" is a consent judgment in proceedings in tort and/or contract where the proceedings 
have been commenced and the consent to judgment filed solely to give effect to an agreement to settle the claim.  
 
Simply put, the answer is that the consent judgement does not restrict the entitlement to damages.  
 
Thorton injured his knee in the course of his employment at a mine site in Western Australia.  He claimed workers' 
compensation payments and common law damages from his employer. The claim was settled in 2007 by way of a consent 
judgment entered in the District Court of Western Australia, with no admission as to liability in respect of any cause of action. 
The judgement was for $250,000 plus workers compensation payments made. 
 
In 2008, Thorton commenced proceedings for negligence against Newmont, which owned and operated the mine site where 
Thorton had been injured.  
 
Newcrest argued the damages that Thorton could recover were limited to his judgement against his employer by virtue of 
section 7(1)(b) of the Law Reform (Contributory Negligence and Tortfeasors' Contribution) Act 1947 (WA) ("the WA Act"). 
  
Section 7(1)(b) of the WA Act provides: 

“if more than one action is brought in respect of that damage by or on behalf of the person by whom it was suffered, or for 
the benefit of the estate, or of the wife, husband, parent or child of that person, against tortfeasors liable in respect of the 
damage (whether as joint tortfeasors or otherwise) the sums recoverable under the judgments given in those actions by 
way of damages shall not in the aggregate exceed the amount of the damages awarded by the judgment first given: and 
in any of those actions, other than that in which judgment is first given, the plaintiff shall not be entitled to costs unless the 
court is of opinion that there was reasonable ground for bringing the action” 

 
 A Deputy Registrar of the District Court dismissed Thorton’s action, and a Judge of that Court dismissed an appeal from that 
decision. The Court of Appeal allowed the Thorton’s appeal.  
 
The Court of Appeal of Western Australia noted that in July 2010 the Court of Appeal of New South Wales delivered a 
judgment in Nau v Kemp & Associates Pty Ltd and had determined that the term "damages awarded by [a] judgment" in s 
5(1)(b) of the Law Reform (Miscellaneous Provisions) Act 1946 (NSW) ("the NSW Act"), relevantly identical to s 7(1)(b) of the 
WA Act, did not extend to a judgment entered by consent of the parties. The Court of Appeal of Western Australia followed the 
decision in Nau v Kemp on the basis that it was not "plainly wrong". 
 
Newcrest appealed, by special leave, to the High Court.  
 
A majority of the High Court (3 of the 5 judges) dismissed the appeal, holding that the consent judgment did not fall within the 
terms of s 7(1)(b) because there had been no judicial determination of liability and no consequent award of damages. Instead, 
the consent judgment was a means of giving effect to a settlement agreement between the parties.  
 
Settlement of a claim against a concurrent tortfeasor will not limit a claimant’s rights to bring a claim against other concurrent 
wrongdoers. 
 
The legislative purpose of s 7(1)(b) of the WA Act and equivalent legislation in other States and Territories is to avoid 
multiplicity of suits and the possibility that a plaintiff may recover more than the actual loss or damage suffered. That can be 
achieved by giving credit to concurrent wrongdoers in respect of payments made by other wrongdoers pursuant to consent 
judgements. That was the basis on which Thornton made his claim, namely a claim for damages less payments he had 
recovered. Thornton was not precluded form pursuing Newcrest for his entitlement to damages less what he had recovered. 
 
A consent judgement against one defendant will not limit a claimant’s rights to bring a claim against others. 
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Restrictions on Plaintiff's Costs 
 
In December the High Court has delivered two judgments holding that a claim for personal injury damages based on 
intentional acts are claims for personal injury damages within the meaning of Section 338(1) of the Legal Profession Act 2004 
(“2004 Act”)and its pre-cursor Section 198D of the Legal Profession Act 1987 (“1987 Act”) and the restrictive costs regime that 
limits costs where damages are less than $100,000.00 will apply to personal injury claims arising from intentional torts.  In one 
of the judgments it was held that Section 338(1) did not extend to claims for damages for false imprisonment. 
 
In Certain Lloyds Underwriters subscribing to Contract No: IH00AAQS v Cross, Thelander & Thelander [2012] HCA 56, Cross 
and Thelander alleged they were assaulted by hotel security staff.  They sued the Lloyds Underwriters as the insurer of the 
company who employed those staff for trespass to the person, claiming damages for personal injuries allegedly inflicted 
intentionally and with intent to injure.  Following a trial lasting 22 days judgment was entered for Cross and Thelander.  The 
damages awarded in each case were for an amount less than $100,000.  Garling DCJ ordered the underwriters pay Cross’ 
and Thelander’s costs, making a declaration that the costs were subject to Section 198D of the 1987 Act. 
 
Section 198D(1) fixed maximum costs for legal services provided to a party in connection with “a claim for personal injury 
damages” if the amount recovered on the claim did not exceed $100,000, at 20% of the amount recovered or $10,000, 
whichever was greater. 
 
Section 198C(1) provided that “personal injury damages has the same meaning as in the Civil Liability Act 2002”.  The Civil 
Liability Act 2002 (“Liability Act”) provided that “personal injury damages means damages that relate to the death of or injury to 
a person caused by the fault of another person”.  The Act further provided that injury means personal or bodily injury and 
includes pre-natal injury, psychiatric or psychological injury and disease.  It provided that fault also included an act or 
omission.   
 
The High Court observed that the costs limiting provisions in the 1987 Act applied to a “claim” for personal injury damages 
whereas the Liability Act applied to an “award” of personal injury damages.  There were similarities and most importantly some 
differences in the exclusions made from the operation of each Act.  Of significance to the appeals before the High Court the 
Liability Act excluded from the operation of Part 2 awards where the fault concerned was an intentional act that was done with 
intent to cause injury or death.  There was no equivalent exclusion in the 1987 Act.   
 
The High Court accepted that the expression “personal injury damages” when used in the costs limiting provisions in the 1987 
Act extended to any and every form of damages that relate to the death of or personal bodily injury to a person caused by the 
fault of another person.  The definition of “personal injury damages” contained in the Liability Act neither required nor permitted 
any different application according to whether the “fault” which founded the claim was a failure to take reasonable care or the 
commission of an intentional act with intent to injure.   
 
Section 198C(1) of the 1987 Act by providing that “personal injury damages” has the same meaning as in the Liability Act 
naturally and immediately directed attention to the definition of that expression in the Liability Act which used the word 
“means”.  It did not direct attention to whatever was identified as being the legal effect or consequence which the Liability Act 
produced by using that defined expression in its various provisions.  The Court rejected the approach proposed by Cross and 
Thelander which had focused on the expression “personal injury damages” in the Liability Act. 
 
The High Court allowed the appeals on the basis that the claims which Cross and Thelander made were claims for damages 
which related to personal bodily injury suffered by them within the meaning of Section 198D(1) of the 1987 Act.  Justices 
Crennan and Bell dissented from the majority opinion, adopting the same approach that the NSW Court of Appeal adopted. 
 
The High Court also determined a similar claim of State of NSW v Jayson Williamson [2012] HCA 57.  However, in this case 
the Court determined that the cost limiting provisions in the 2004 Act did not extend to a claim for damages for false 
imprisonment. 
 
In that case Williamson sued the State of NSW in the District Court for damages for trespass to person and false imprisonment 
alleging that the State was vicariously liable for the actions of Police officers who in August 2006 had allegedly thrown him to 
the ground, restrained him, confined him in a Police wagon, further assaulted him and then without explanation released him 
without charge.  Proceedings in the District Court were settled and Consent Orders were made disposing of the proceedings.  
Judgment was entered for the respondent for $80,000 “plus costs of the proceedings as agreed or assessed”. 
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 As no agreement could be reached about the costs that were to be allowed Williamson applied for an order transferring the 
proceedings to the Supreme Court for a declaration that the costs in the proceedings were not regulated by Section 338 of the 
2004 Act.  The judge at first instance made orders to that effect.  An appeal to the Court of Appeal was dismissed.  The Court 
of Appeal held that a claim for false imprisonment, insofar as it extends to a claim for damages for deprivation of liberty and 
loss of dignity, is not a claim for personal injury damages within the meaning of Section 338(1) of the 2004 Act.  Thus where a 
claim is included in a claim for damages settled by a single undifferentiated sum, the Court concluded the amount recovered of 
less than $100,000, was not recovered “on a claim for personal injury damages”.  The Court of Appeal also held, consistent 
with its earlier decision in Certain Lloyds Underwriters that the expression “personal injury damages” in the 2004 Act did not 
include claims for intentional torts.  
 
Section 338(1) of the 2004 Legal Act is in similar terms to Section 198D of the 1987 Act.  It was noted that Section 337(1) of 
2004 Act provided a definition of “personal injury damages” that had the same meaning as in Part 2 of the Liability Act.  The 
Liability Act limited awards for personal damages subject to specific exceptions.  At issue was whether the definition of 
“personal injury damages” was to be construed by reference only to the definition in the Liability Act or by reference to the 
words in the definition and the limited operation the Liability Act had in respect of awards for personal injury damages as a 
result of exclusions contained within the Act, and whether a claim for personal injury damages extended to a claim for false 
imprisonment   
 
The High Court held that “personal injury damages” in the 2004 Act means any and every form of damages that relate to 
personal injury to a person whether that injury results from a failure to take reasonable care or the commission of an 
intentional act with intent to cause injury.  The Court held that this construction accorded with the tests of the relevant 
provisions of both the 2004 Act and the Liability Act. 
 
With respect to Williamsons claim against the State for false imprisonment, it was far from clear that Wiliamson alleged that 
the wrongful deprivation of his liberty had itself impaired his physical and mental condition.  It was observed that often but not 
always, a battery will cause personal injury to the victim.  False imprisonment is often accompanied by an assault and battery 
and the accompanying battery may, but need not, cause personal injury.  There may be cases where an act of false 
imprisonment itself causes psychiatric, even physical injuries.  Even assuming that Williamson alleged that the act of wrongful 
imprisonment caused him some personal injury, the claim for false imprisonment was necessarily a claim for damages on 
account of the deprivation of liberty with any accompanying loss of dignity and harm to reputation.  This is not an “impairment 
of a person’s physical or mental condition” or otherwise a form of “injury” within Section 11 of the Liability Act and thus the 
claim for false imprisonment, at least to the extent to which it sought damages for deprivation of liberty was not a “claim for 
personal injury damages”. 
 
As the judgment entered in the District Court did not identify how the damages were computed or on what account they were 
allowed and on the face were consistent with an allowance of damages only for deprivation of liberty with no allowance for any 
impairment of the respondent’s physical or mental condition, it was not possible to show that the sum which the respondent 
recovered was “recovered on a claim for personal injury damages”.  Thus the costs limiting provisions of the 2004 Act were 
not engaged. 
 
The High Court’s decision makes it clear that the restrictive costs regime imposed by the 1987 and 2004  Legal Profession 
Acts restricting cost entitlements where damages of less than $100,000 are recovered applies to all instances where a person 
recovers damages for personal bodily injury.  Where a single award of damages or a settlement is made for false 
imprisonment the restrictive costs regime does not apply even if there is a component in the award for impairment of a 
person’s physical or mental condition.  Insurers/defendants settling claims that encompass awards for both physical injuries 
and other forms of damage would be wise to consider settling out precisely the component parts of the award and giving 
consideration to expressly including or excluding the application of the costs limiting provisions of the Legal Profession Acts. 
 
Nominal Damages Must Be Nominal 
 
Damages are the prime remedy in actions for breach of contract and tort and are “pecuniary compensation obtainable by 
success in an action, for a wrong that is either a tort of a breach of contract”.  However, in some circumstances a party may 
bring a claim and establish their cause of action, however, fail to establish they have suffered any damage.  In those 
circumstances a Court may award nominal damages.   
 
Nominal damages are awarded where there has been no real damage but there has been an infarction of a legal right which 
although gives you no real right to damages, gives a right to a verdict or judgment because legal rights have been infringed. 
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The NSW Court of Appeal in State of NSW v Stephens has recently had cause to consider the nature of an award of nominal 
damages and the amount that can be awarded for nominal damages. 
 
Stephens was a school teacher employed by Cranbrook High School.  She had specialist qualifications for education of 
children with special needs and autism. 
 
The Department of Education & Training conducted an investigation into certain complaints that had been made against 
Stephens.  The outcome of the investigations was not wholly unfavourable to Stephens although she was dissatisfied with the 
findings. 
 
Stephens commenced proceedings in the Supreme Court seeking Orders setting aside the investigator’s decision alleging 
amongst other things, a denial of procedural fairness.  Those proceedings were settled by the execution of a deed.  Under the 
deed Stephens released the Department of Education from any claims relating to the investigation into her conduct and the 
decision made by the investigator and the Department agreed it would set aside the findings within fourteen days and take 
certain action concerning the further conduct of the investigation within a specified period. 
 
The Department did not comply with the deed.  The delay in part resulted from the loss of the original deed and the 
Department’s insistence on the execution of a replacement document. 
 
Ultimately, Stephens commenced proceedings against the State of NSW in relation to the Department’s failure to comply with 
the terms of the deed and she claimed that she suffered injury, loss and damage as a consequence of the breach of the deed 
including an exacerbation of a psychological injury and injury to her personal reputation.   
 
The claim for damages included a claim for humiliation, distress, anxiety and loss of confidence.   
 
The claim proceeded to trial and the Department conceded it had breached the deed.  The State of NSW argued that under 
the Civil Liability Act 2002 Stephens could not receive damages for non-economic loss unless she satisfied the threshold 
stated in the Act and the evidence did not support her claim that the severity of her injuries was at least 15% of the most 
severe case.   
 
The trial judge ultimately found that there was no evidence or no adequate evidence upon which the Court could assess 
whether Stephens had sustained an injury which amounted to 15% of the most severe case and rather determined that the 
State should pay nominal damages of $10,000.00.  The trial judge noted that the term “nominal damages” does not mean 
small damages and determined that the appropriate amount for nominal damages was $10,000.00. 
 
The State appealed.  The State argued that where there was a claim for personal injuries and the awarding of damages was 
precluded unless the relevant threshold was reached and therefore nominal damages could not be awarded. The State also 
argued $10,000.00 was not nominal damages.   
 
The Court of Appeal confirmed that a plaintiff who sues for breach of contract and proves the breach but cannot or does not, 
establish that he or she has suffered loss as a result of the breach, is entitled to nominal damages but no more.  The Court of 
Appeal noted in the past the award of nominal damages has always been a token sum which in the nineteenth and twentieth 
century in England was usually fixed at two pounds, with minor variations.  In Australia the amounts awarded have not been 
uniform but have always been minimal.  They have varied between one shilling and one hundred dollars. 
 
The Civil Liability Act 2002 provides that where there is a personal injury claim the Court cannot award damages contrary to 
Part 2 of the Civil Liability Act 2002. The prohibition effectively limits the awarding of non-economic loss unless the severity of 
the loss exceeds a specific threshold.  The Court of Appeal confirmed that an award of nominal damages was not an award for 
non-economic loss.   
 
The Civil Liability Act 2002 does not preclude the awarding of nominal damages where a claimant has established an 
infringement of a legal right.  As McColl JA noted: 

“Critically, nominal damages are not real damages, and in particular, they are vindicatory not compensatory.  They are 
awarded because the plaintiff has established the liability issues being the breach of contract ... but has not established 
that any damages flow from that breach”.   
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Nominal damages are not “monetary compensation” and do not fall within the meaning of “an award of personal injury 
damages” in the Civil Liability Act 2002.   
 
However, the award of nominal damages must truly be nominal.   
 
The Court of Appeal concluded that an amount of $10,000.00 was not nominal damages and the trial judge fell into error in 
awarding that sum. An appropriate award was determined by the Court of Appeal to be $100.00 and accordingly a judgment of 
$100.00 was substituted for the award of $10,000.00. 
 
Yes there was a moral victory although it was an expensive one as each party was ordered to pay their own costs of the 
Appeal. 
 
Sex in the Course of Employment  
 
A previous edition of GD News commented on the decision of PVYW v Comcare (No 2) [2012] FCA 395 where an employee 
recovered workers compensation benefits for an injury sustained whilst having sex. 
 
The employee was required by her employer to travel to a country town in New South Wales to observe a budgeting process 
and meet local staff of the employer. She stayed at a motel booked by her employer. She arranged to meet a male friend who 
lived in the area one evening. After dining together that evening they went to her motel room where they had sex. The 
employee was injured whilst engaging in sexual intercourse when a glass light fitting above the bed was pulled from its mount 
and fell on her, causing injuries to her nose and mouth. She also suffered a psychological injury as a result. 
 
The entitlement to compensation rested on whether the activity (having sex) was within the phrase “arising out of, or in the 
course of, employment”. The first tribunal (the AAT) held that it was not; the trial judge held that it was. 
 
The employer appealed to the Full Court of the Federal Court. In a unanimous decision, the Full Court held that the trial judge 
was correct – in the particular circumstances of this case, having sex during an overnight stay was in the course of 
employment. The applicable approach was a determination of the way an interval or interlude between periods or episodes of 
actual work should be characterized where an employee is sent by his or her employer to work away from home. The Full 
Court endorsed the following approach (taken by the trial judge) in determining whether injuries incurred in similar 
circumstances are compensable: 

“If an employee is at the place at the direction of the employer, prima facie the interval or interlude during which the 
employee was injured is in the course of employment;  

Activity which is unexpected, or not anticipated, by an employer does not cease to be in the course of employment for 
that reason alone if it occurs at a place where an employee is expected to be; 

It is not necessary for the employee to show that the particular activity in which he or she was engaged had been 
expressly or implicitly induced or encouraged by his or her employer; 

In the absence of gross misconduct or an intentionally self-inflicted injury (which disentitle a worker to any benefits), lawful 
sexual activity did not necessarily interrupt the overall course of the employment otherwise subsisting in the interval or 
interlude between actual work.” 

 
The central theme of the governing enquiry is to decide whether an injury occurred in an interval during “one overall period or 
episode of work rather than a series of discrete periods or episodes of work”. In that context an interval or interlude would 
normally be seen as included within the course of employment if an employee had been encouraged to spend the interval or 
interlude at a particular place or in a particular way. But it is important not to equate the particular interval or interlude with the 
overall period or episode of work. The point being made was that intervals or interludes between actual work in an overall 
period of work are more likely to be within the course of employment than intervals or interludes between ordinary daily 
periods of work at a permanent location. 
 
Two important points emerge from the Full Court decision. First, there is no necessity to show that the employer had 
encouraged the employee to engage in a particular activity at a particular place. It was sufficient to show that an injury 
occurred at a place constituting a temporary residence or otherwise arose from the employer’s requirements or 
encouragement. 
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Second, an injured employee, injured during an interval or interlude between periods of actual work, does not need to show 
both that the injury occurred at a place he or she was induced or encouraged by the employer to be and that the activity from 
which the injury arose was induced or encouraged by the employer, or was implicitly accepted. 
 
This will be seen as a significant loosening of the relevant test. No longer will it always be necessary to show that, in some 
way at least, the employer approved of the activity. Expect a flood of bizarre claims. 
 
Liability of Administrators for borrowings   
 
In the matter of KASH Aboriginal Corporation ICN 108 (Administrators Appointed) No 2 [2012] FCA 789  
 
This recent case in the Federal Court of Australia relates to liability of Administrators under Part 5.3A of the Corporations Act 
2001 (Cth) (“the Act”) for secured borrowings they obtained for the benefit of the company after the date of their appointment.  
As this case shows, in certain circumstances, the Court may approve of Administrators borrowing without becoming personally 
liable in accordance with section 443A of the Act.  
 
A provision of the Corporations (Aboriginal and Torres Strait Islander) Act 2006 (Cth) applies Part 5.3A and other provisions of 
the Act to Indigenous Corporations such as KASH, as if they were companies.  The decision is therefore authority on Part 
5.3A of the Act.   
 
Insolvency practitioners can refer to the judgment to decide when they could obtain finance to allow the sale of a business as 
a going concern or to operate it until such time as a Deed of Company Arrangement is executed without becoming personally 
liable to the financier.  To avoid such personal liability, an application under sections 447A and 447D of the Act is necessary 
and it is essential that the orders to be sought are very carefully drafted.  Such an application is only likely to succeed in 
particular circumstances, and legal advice should be sought on the availability of the appropriate orders in the context of the 
particular administration. 
 
Key facts and sequence of events 
 
KASH Aboriginal Corporation was incorporated in 1981 under the Aboriginal Councils and Associations Act 1976 (Cth).  Its 
object was to provide drug and alcohol rehabilitation services to indigenous and other persons, and support for the families of 
such persons.  To do so, KASH received limited funding from the Commonwealth. 
 
The Administrators, Ms. Dunn and Ms. Muller of KordaMentha, were appointed on 5 May 2012.  By Originating Process filed 
on 28 May 2012 the Administrators applied under section 439A of the Act to extend the convening period and the following 
day the Federal Court in Brisbane made that order, extending the convening period until some time after 27 July 2012.  The 
hearing of the Administrators’ application for directions was on 27 July 2012. 
 
On 15 June 2012 the Administrators arranged for an appropriate expert to prepare a Work Place Health and Safety Report on 
KASH’s business premises.  On 25 June 2012 the expert inspected the premises and reported shortly after that the sewer 
system presented a high risk health issue and that further investigation of the operation of the system was necessary.  
Evidence available to the Court at the hearing showed that parts of the sewer system had failed and repair costs were likely to 
be in the range from $150,000 to $200,000.  
 
KASH did not have sufficient cash at bank or assets to borrow to raise funds for the necessary repairs.  The Administrators 
required third party funding, but because of the financial position of the Company and the fact it was in administration, the 
Company was not able to borrow on the open market.  KQM Insolvency Pty Ltd, a company which was the operator of 
KordaMentha in Queensland, was prepared to lend sufficient funds to the Administrators for the repair to the sewer system 
provided the Company gave KQM Insolvency Pty Ltd a first registered mortgage over its land. 
 
The Administrators’ first concern was section 443A(1)(d) of the Act, which would render them liable for debts they incurred in 
the performance of their function as administrators, and their second concern appeared to be the lack of valuable assets of the 
Company from  which they could be indemnified for such debts under section 443D of the Act.  
 
Importantly, this case confirms that a Court: 
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� will not give a direction on a question which involves the commercial judgment of an administrator or liquidator.   

� does not have any express power (namely, in section 447D of the Act) to approve an agreement or direct that 
administrators are justified in entering into an agreement.   

� is permitted under section 447A of the Act to order that Part 5.3A of the Act should apply to the particular company in 
administration in such a way as to protect administrators from claims that they unreasonably entered into a specific 
agreement. 

 
The reasons the Court gave for making the directions in favour of the Administrators were as follows: 

� First, the expenditure was necessary to continue the operation of the premises, which was necessary for the 
performance of the key functions of KASH; 

� Second, KASH did not have the resources to pay for repairs and could not borrow, except from KQM Insolvency Pty 
Ltd, to finance repairs; 

� Third, valuation evidence showed that a sale of the land subject to the proposed mortgage would realise a sufficient 
amount to discharge any liability under the loan and mortgage; 

� Fourth, the loan and mortgage is for repair of the company’s property, not for expenses or remuneration of the 
Administrators; 

� Fifth, although a creditor had been notified of the proposal, it did not appear at the hearing of the Administrators’ 
application for directions and none of the unsecured creditors of KASH had been notified of the application for 
directions and their opportunity to oppose the orders sought. This was because the application was urgent. However, 
the Administrators were able to overcome those issues because an order was made that creditors of KASH may apply 
to vary or discharge the orders which the Court made, provided they applied to the Court within a certain time; 

� Sixth, the Administrators were considering a sale of the assets of KASH and there was a risk that if they were 
personally liable for the loan from KQM Insolvency Pty Ltd, they might not be effectively indemnified from the assets of 
KASH depending on the outcome of the sale process.   

� Seventh, the application to the Court for directions was urgent because of the potential workplace hazards arising from 
the use of KASH’s premises.  The Administrators were exposed to personal liability in their capacity as persons 
conducting a business or undertaking for the purpose of the occupational health and safety legislation (namely, the 
Work Health and Safety Act 2011 Qld).  

 
These seven reasons are indicators of the situations in which an application under sections 447A and 447D can be made so 
that Administrators avoid personal liability for company borrowings.  Liquidators may not be able to seek precisely the same 
directions to protect themselves in a similar way, given the absence of any section equivalent to section 447A in either Parts 
5.4B or 5.5 of the Act. 
 
Work Health & Safety Roundup 
 
$350,000 Fine for Leighton Contractors Pty Limited 
 
Leighton Contractors Pty Limited (“Leightons”) were recently fined $350,000 by the Industrial Relations Court of NSW for a 
breach of the Occupational Health and Safety Act 2000 consequent to a fatality at construction works on the dual carriageway 
of the Hume Highway near Tarcutta.  
 
A 39 year old truck driver/refuelling operator was fatally crushed between his truck and a loader when the loader driven by an 
employee of Leighton’s reversed into him.   
 
WorkCover alleged that Leightons failed to provide adequate information, instruction and training to its employees operating 
mobile plant and that they failed to provide formal documented information, instruction and training in relation to the safe work 
method for performing the work and the procedures to be adopted during refuelling.  WorkCover also alleged that the 
refuelling ought to have been carried out in purpose designed refuelling bays where the refuelling operator was physically 
protected by a barrier from the risk of being struck or crushed by mobile plant. 
 
The Court noted there was no clear cut and enforced practice for refuelling at the site.  Some workers said that the normal 
practice was for the loaders to recommence operations whilst the refueller was at the rear of the refuelling tank completing the 
paper work whilst others said they would wait until the driver had returned to his cabin. 
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The system permitted the refueller to stand at the rear of the refuelling truck to complete paperwork whilst large heavy loaders 
in close proximity recommenced operations.  The Court noted the offence did not fall into the most serious category of cases 
and Leighton’s were undoubtedly a safety conscious corporation and had a well developed policy and procedures in place.   
However the Court noted: 

“As is often the case in these matters involving large companies that are very safety conscious, the larger agenda 
regarding safety such as written policies and procedures, appointment of appropriately qualified safety personnel, 
induction training and the like is attended to diligently.  However, the employer’s duty under the Act is to ensure safety 
and down at the coalface, so to speak, it is sometimes overlooked that what is necessary is a very careful and thorough 
ongoing analysis of what could possibly go wrong with an every much to human folly and inattention.” 

 
The Court noted that Leightons knew of the risk and whilst it did not ignore the risk, it did not attempt to deal with it and its 
system was inadequate.  The maximum penalty for the offence was $825,000 as Leightons had a prior conviction. However 
the Court noted that a prior criminal record is not to be used as an aggravating factor to increase the objective seriousness of  
an offence warranting a heavier sentence but it may be used to: 

“Show whether the incident or offence is an uncharacteristic aberration or whether the offender has manifested in his 
commission of the incident or offence a continuing attitude of disobedience of the law”. 

 
Leightons’ previous offence had occurred eight years before this incident and in different circumstances and accordingly the 
Court determined it did not need to impose a more severe penalty for  a continuing disobedient attitude. 
 
The Court determined the appropriate penalty, having regard to the size of the corporation and the nature and severity of the 
offence was $350,000. The case serves as a reminder of the level of penalty that a breach of work health and safety 
legislation can attract where a breach of the legislation results in a fatality. 
 
Workers Compensation Roundup  
 
Aggregation of Permanent Impairment for Multiple Injuries 
 
In a seemingly unrelenting quest by claimants to reach the 15% whole person impairment (WPI) threshold and thereby lodge a 
claim for work injury damages, there has an increasing trend for claimants seeking to aggregate claims for permanent 
impairment caused by multiple injuries.  Although the Commission has heard a number of appeals in relation to this issue, 
Deputy President Bill Roche again examined in PMP Directories Pty Ltd v Tran (2012) NSW WCC PD 721 how injuries can be 
combined to produce a single assessment of permanent impairment.  
 
Mr Tran injured his cervical spine in two separate incidents whilst working for the employer.  On 8 January 2009 he was pulling 
a bin which became stuck and felt pain in his left shoulder and upper back.  A CT scan revealed a small left posterolateral disc 
lesion at C6/7 extending to the left C7 nerve root.  The second incident on 5 May 2009 occurred whilst Mr Tran was pulling the 
compression arm of a machine and he felt an increase in pain in the side of his neck, upper back and shoulder.  A MRI 
revealed amongst other things a left posterolateral disc protrusion with impingement of the left sided C7 nerve root. 
 
Mr Tran proceeded to an AMS where he was assessed to have 17% WPI in total as a result of the two incidents but a Medical 
Assessment Certificate was issued whereby the 12% WPI was attributable to the first incident and 5% WPI to the second.  
The Arbitrator aggregated the two impairments and he was also awarded pain and suffering. 
 
The employer appealed the Arbitrator’s decision aggregating both injuries.  The Arbitrator relied upon the decision of 
Department of Juvenile Justice v Edmed (2008) where it was held that one injury (pathology) could result for more than one 
incident or injurious event.  Provided the evidence that the claimant had only suffered one injury (pathology) the impairments 
could be aggregated.  The Arbitrator had also relied upon section 322 of the Workplace Injury Management and Workers 
Compensation Act (WIMA).  This section specifies impairments from the same “injury” are to be assessed together when 
determining the degree of permanent impairment of an injured claimant.  
 
The Deputy President commented that it was logical and consistent with the legislation that impairments resulting from one 
pathology or from the same incident are to be assessed together.  This concept is applicable both in relation to assessments 
of permanent impairment for Section 66 compensation and in relation to whether a claimant has satisfied the 15% threshold in 
order to recover work injury damages as required by section 151H of the WCA 1987.   
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Provided a claimant can demonstrate that the pathology is the same, the impairments can be aggregated.  In this matter, two 
doctors were of the view that Mr Tran had damaged the C7 disc in both incidents by way of a C7 disc prolapse.  Although the 
pathology was mainly caused by the first incident, it was partly contributed to by the second incident.  Although the approved 
medical specialist (AMS) apportioned the impairment between the two incidents, this was on the basis of how much each 
incident contributed to the same pathology.  
 
This decision reinforces that the Commission will not entertain appeals by an employer seeking to split impairment 
assessments, even if an AMS has determined the impairments can be split between two injurious events.  Provided the 
claimant can demonstrate on the through either medical reports or radiological scans that the part of the body that was injured 
was the same, the impairments can be assessed together.  Although it has been the situation in recent years that claimants 
have combined impairment assessments in order to reach the work injury damages threshold, even claims that don’t involve 
any negligence on the part of the employer, are likely to be subject to aggregation claims.  This will be due to the abolition of 
permanent impairment claims less than 11% WPI and the introduction of the serious injury threshold for the purposes of 
determining ongoing entitlements of weekly compensation.  A claimant who can demonstrate WPI of greater than 20% has the 
potential to preserve weekly compensation entitlements beyond the new 5 year maximum entitlement for a less seriously 
injured claimant. 
 
Deemed Employment 
 
As you would recall from the April newsletter, the Workers Compensation Commission and the Court of Appeal recently 
examined deemed employment within the auspices of workers compensation claims.  Under the New South Wales workers 
compensation legislation, if a claimant does not fall within the general definition of a “worker” the extended definition contained 
within clause 2 (1) of Schedule 1 of the Workplace Injury Management and Workers Compensation Act 1998 may “deem” a 
claimant to be a worker for the purposes of attaining workers compensation.   
 
Deputy President Kevin O’Grady in Rohy’s Maintenance Services Pty Ltd v Anderson & Ors (2012) NSW WCCPD 72 recently 
examined the concept of deemed employment.  Although a large proportion of the judgment is confined to issues relating to 
the claimant’s credit, the Deputy President provided guidance on the evidence required in order to demonstrate deemed 
employment.   
 
The claimant had a registered business name and claimed the purported employer solely supplied him with painting tasks.  
The purported employer also selected the painting jobs, directed the claimant where to go and provided the claimant with all 
the materials.  In exchange, the claimant would send invoices on a regular “as needs” basis.  It was also noted that the 
claimant bought any painting materials utilising the purported employer’s trade account.   
 
Clause 2 of Schedule 1 requires a claimant who relies on it to establish each of the following indicia (both positive and 
negative) to be classified as a deemed worker: 

(a) Is party to a contract with the respondent to perform work; 

(b) That the work exceeds $10.00 in value; 

(c) That the work is not work incidental to a trade of business regularly carried on by the claimant in his name or 
under a business or firm name; and 

(d) That the claimant has neither sublet the contract nor employs workers in the performance of it. 
 
There was no dispute that conditions  (a), (b) and (d) were satisfied.  The sole issue concerned whether the work performed 
by the claimant was not “work incidental to a trade or business regularly carried by the claimant in his own name or under a 
business or firm name”.  The onus of proof in demonstrating that fact rested with the claimant.   
 

Although the Arbitrator had originally determined that the claimant was a deemed employee on the basis of challenged 
evidence that he had worked for two years for nobody but the purported employer, this evidence was challenged in the 
Appeal.  Ultimately Deputy President O’Grady commented that the evidence provided by the claimant was unsatisfactory.  The 
evidence included a number of undated invoices, invoices without an invoice number, the chronological order of the invoices 
was not consistent with the invoice serial numbering and some invoices were not expressed to include GST.  Combined with 
the unreliability of the claimant’s testimony, Deputy President O’Grady ultimately determined that the claimant was not a 
deemed employee.   
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The Deputy President commented that in order for a claimant to demonstrate he was a deemed employee, there would be two 
significant evidentiary items that should have been produced.  The first would be the claimant’s taxation records in respect of 
the relevant year to demonstrate whether he solely worked for the purported employer.  The second piece of evidence would 
be the relevant business activity statements for the relevant periods.    
 

Noting the onus of proof rested with the claimant on the balance of probabilities, there was insufficient evidence to establish he 
was not an independent contractor.  The claimant could not prove he did not perform work successively or perhaps 
concurrently for customers or others in the course of a trade or business carried on systematically.   
 

There was no change to the deemed workers provisions in the June 2012 legislative reforms and the deemed worker 
provisions retain a reference to a monetary amount of work “exceeding $10.00 in value”.  Noting this provision has been in 
place for over 25 years, inflation has eroded this limb when evaluating deemed employment.  Any work is likely to satisfy that 
condition. 
 

However the third limb of the deemed worker provisions that the work was not incidental to a trade or business still has some 
“teeth” in defeating a claim by an independent contractor that he was a deemed work.   
 

When evaluating whether to decline a claim of an independent contractor, the relevant personal taxation records and business 
activity statements should be carefully examined to determine whether the claimant is carrying on a systematic trade and 
whether the injury occurred whilst carrying out work as either part of or incidental to a business carried on by the claimant. 
 
CTP Roundup 
 
Appropriate forum for CTP claims – Supreme Court v District Court 
 

Litigation involving the Motor Accidents Compensation Act 1999 (“MACA”), once exempted from CARS, is predominantly 
commenced in the District Court forum as opposed to the Supreme Court.  One reason for this course is that unlike claims 
pursuant to the Civil Liability Act, 2002 where there is ordinarily a jurisdictional limit in the District Court of $750,000.00 (unless 
extended pursuant to Section 51 of the District Court Act, 1973), the District Court has the jurisdiction to hear and dispose of 
any motor accident claim, irrespective of the amount claimed ie. it has unlimited jurisdiction in terms of any monetary award 
(Section 44 of the District Court Act, 1973). 
 

Notwithstanding the unlimited jurisdiction of the District Court, there are however instances where motor accident claims are 
commenced in the Supreme Court, or there is an application to transfer litigation to the Supreme Court. The recent decision of 
Barden v Seric [2012] NSWSC 1480 serves as a reminder to practitioners that such proceedings, or applications, will not be 
entertained unless the Supreme Court is satisfied that both elements of Section 146 of the Civil Procedure Act, 2005 (“CPA”), 
or relevantly, Section 140 of the CPA are met. 
 

Section 146(4) of the CPA provides:- 

“Proceedings in the Supreme Court on a claim for damages arising from personal injury or death are to be transferred 
under this section unless the Supreme Court is satisfied:  

(a)  in the case of a motor accident claim or workplace injury damages claim:  

(i)  that the amount to be awarded to the plaintiff, if successful, is likely to be more than $1,000,000, and  

(ii)  that the case involves complex legal issues or issues of general public importance, …” 
 

Section 140(3) of the CPA provides: 

Proceedings in the District Court on a claim for damages arising from personal injury or death are not to be transferred to 
the Supreme Court under this section unless the Supreme Court is satisfied:  

(a)  in the case of a motor accident claim or a workplace injury damages claim:  

(i)  that the amount to be awarded to the plaintiff, if successful, is likely to be more than $1,000,000, and  

(ii)  that the case involves complex legal issues or issues of general public importance, …” 
 

As can be seen, in respect of both sections, it is not enough that the potential quantum of the claim is likely to be more than 
$1,000,000.  What is also required is that the case involves complex legal issues or issues of general public importance. 
 

Barden v Seric is authority for the proposition that complex factual issues, as opposed to legal issues, are not sufficient for 
proceedings to remain in, or be transferred to, the Supreme Court. 

 



 

In Barden the Plaintiff sustained injury in a motor vehicle accident.  The Defendant denied liability for same and there was a 
dispute as to the cause of the accident.  This was a factual dispute and both parties conceded that there was unlikely to be 
any complex legal issue involved in the resolution of the primary issue of liability.  There was also no dispute between the 
parties that the matter did not involve issues of general public importance. 
 

The Plaintiff contended however that there were complex legal issues involved in the assessment of damages for economic 
loss and thus it was appropriate to allow the matter to remain in the Supreme Court. 
 

On this issue of economic loss, the Plaintiff was in partnership with his wife and that they operated a family grain growing 
business. It was submitted on behalf of the Plaintiff that the issues in respect of economic loss were somewhat complex 
having regard to the nature of the business, the need to employ replacement labour, the manner in which the distribution of 
profits and losses should be determined between the Plaintiff and his wife, and the complication of assessing what income is 
appropriately assigned to being a return on capital and what is to be assigned to the return on labour. 
 

The Defendant disputed that the claim entailed any issue of legal complexity.  The Defendant cited the case of Husher v 
Husher as authority for the approach to be taken when assessing economic loss in a partnership structure between a husband 
and wife.  It was submitted that whilst there were “legal principles to be applied to facts”, the Defendant asserted that the law 
was both “settled and clear”.  
 

In reaching his decision, Hulme J stated:- 

“A starting point is to recognise that this type of case is dealt with regularly in the District Court. I do not think it is an 
overstatement to say that judges of the District Court are involved in the assessment of damages, including the 
assessment of economic loss, past and future, on a daily basis. This not infrequently involves plaintiffs who derive their 
income from sources other than simply a salary or wages.” 

 

Whilst accepting that there may be difficult “factual” issues to be determined by the Court, His Honour was not satisfied that 
the case involved any “complex legal issues”.  His Honour thus ordered that the matter be transferred to the District Court with 
an order that the Plaintiff pay the Defendant’s costs. 
 

In considering any application for transfer pursuant to Section 140 of the CPA, or when considering commencement of 
proceedings in the Supreme Court in relation to MACA claims, the applying party must be able to highlight a component of the 
claim that gives rise to a complex legal issue or issue of general public importance.  It will not be enough for there to be 
complex factual issues in contention.   In the MACA arena, it is likely that if Sections 140 and 146 are strictly applied, there will 
be a limited number of actions that satisfy the elements to allow proceedings to proceed via the Supreme Court forum. 
 
A Track On A Private Farm:  Road Related Areas And The LTCS 
 

Chen v Caldieraro [2012] NSW SC 1409 
 

Xiao Chun Chen suffered severe spinal injuries when a utility rolled onto him on 10 August 2009.  He was rendered 
paraplegic. 
 

The injury occurred on gravel track on a private farm.  The vehicle was not registered or insured because its use was 
restricted to farm work.   
 

Mr Chen (‘the plaintiff’) alleged a defective handbrake, footbrake and tyres.  The vehicle’s owner (the ‘first defendant’) and the 
Nominal Defendant (the ‘second defendant’) asserted that the handbrake worked well but the plaintiff failed to apply it and 
thereby caused his injuries.  The defendants denied liability. 
 

There was argument as to whether the accident occurred “on a road” within the meaning of the Motor Accident Compensation 
Act and accordingly, whether that act applied.   
 

The plaintiff claimed that the accident occurred on a road within the meaning of the Road Transport (Vehicle Registration) Act 
1997, “being an area that was open or used by the public and was developed for or has one of its main uses as being the 
driving or riding of motor vehicles”.  The defendants denied that the accident occurred on a road; they asserted that the area 
was not open to the public and was never used by the public.  
 

The issue of MACA’s application was germane to whether the plaintiff could be accepted as a participant in the Life Time Care 
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and Support Scheme (LTCS).  If the incident fell under MACA’s purview, the paraplegic plaintiff would be entitled to the 
benefits of the LTCS irrespective of the liability finding. 
 

Liability 
 

The court observed that fundamental to the success of the plaintiff’s action was the existence of a defect in the handbrake. 
There was an argument that the first defendant sold the vehicle after the accident in order to eliminate its potential role as 
evidence.  The Court accepted that when the vehicle was sold the first defendant did not anticipate that a claim would be 
brought against him and the sale was therefore unrelated to issues at stake. 
 

The Court accepted that the plaintiff failed to apply the handbrake to the vehicle and as a consequence the vehicle rolled onto 
him.  The plaintiff’s action failed against the first defendant and the Nominal Defendant. 
 
A Road Related Area? 
 

The Court needed to determine whether the accident occurred “on a road”.  This issue would be determinative of obligations 
adhering to the LTCS (irrespective of the liability finding). 
 

The Court observed that Section 33(1) of Motor Accidents Compensation Act 1999 requires that an accident occur “on a road 
in New South Wales”.  “Road” is defined in Section 3 of MACA as a “road, or a road related area, within the meaning of the 
Road Transport (Vehicle Registration) Act”.   
 

Section 4 of the latter Act contains a definition of road: “an area that is open to or used by the public and is developed for, or 
has as one of its main uses, the driving or riding of motor vehicles”.  A further definition for “road related areas” captures “an 
area that divides a road … a footpath or nature strip adjacent to a road … an area that is open to the public and is designated 
for use by cyclists or animals … an area that is not a road and that is open to or used by the public for driving, riding or parking 
vehicles …”. 
 

The accident occurred on a gravel track on a private farm.  There were no fences, gates or other obstacles restricting access 
by the public to the track.  The gravel track had no practical use other than access to a building site that was not in use.  The 
first defendant asserted that the public was not free to enter the land.  His evidence was that the public would not do so and 
had not done so.  The plaintiff submitted that the farm was open to members of the public who might purchase produce and to 
delivery trucks.  The plaintiff submitted that the mere fact that there was a road on the property indicated that it was open to be 
used by members of the public.   
 

The Court observed case law (Ryan v Nominal Defendant) holding that private property (where the public has no entitlement 
to enter) can only be said to be open to the public if it is in fact used by the public, with the owners failing to consistently 
maintain a prohibition on that use though the users are technically trespassers.  In that instance “tolerance” of the owner 
implies that the road is open to the public.   
 

The Court concluded in the defendant’s favour: the only persons who came onto the farm were the defendant, his family and 
the plaintiff, the general public did not enter the farm or use the track - neither invited nor as trespassers.  Accordingly the 
gravel track was not open to or used by the public and did not constitute a road within the meaning of MACA.  Sadly for the 
paraplegic plaintiff, this deprived of him access to the benefits of the LTCS scheme. 
 

 

 
 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  
This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 

specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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