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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
Liability of Councils in Negligence- Refusal of Development Applications 
 
Councils exercise statutory powers when considering development applications and are often 
called on to make evaluative judgements on the merits of an application weighing factors that 
balance the interests of the public and the interests of a developer.   
 
Any delay in the determination of a development application can have financial consequences for 
the developer.  
 
Council officers who are required to consider development applications who form adverse views 
to the approval of an application are often seen by developers to have approached the approval 
process unfairly and without proper regard to the merits of the application.  
 
A developer has the right to appeal a decision on a development application to the Land and 
Environment Court but if that right is not exercised can the Council be held liable in negligence for 
the financial loss a developer may suffer? Further can the Council be liable for losses that are 
said to flow from an officer’s actions where invalid decisions are made in the process of 
determining a development application? 
 
In MM Constructions (Aust) Pty Ltd v Port Stephens Council the NSW Court of Appeal was called 
on to determine whether a duty of care was owed to a developer in circumstances where Council 
was called on to consider approximately 10 applications for variations to a development consent 
with the end result that a financier of the developer sold the property before a last ditch 
modification application was approved following the rejection of previous modification 
applications. The Court was also called on to consider whether the Council Officer determining 
the matter was motivated by malice and whether the Council should be accountable if the Council 
Officer failed to act in a bona fide manner. 
 
MM Constructions (Aust) Pty Ltd ("MM"), and its principal, Mr Milan Maruncic were engaged in 
land development in Port Stephens. They alleged that Port Stephens Council were negligent in 
the conduct of its handling of a development application and failed to act with reasonable care so 
as to avoid the infliction of financial or economic loss to MM and Maruncic. 
 
It was also alleged that a misfeasance was committed by an officer of the Council, Amanda Gale 
in her handling of a development application and subsequent modification applications concerning 
the development proposed by deliberately delaying the progress of the application knowing the 
financial position of MM and Maruncic to be precarious.  
 
It was alleged Gale did not genuinely and honestly try to assess the application and deliberately 
provided crucial information to the Council for its decision-making which she knew to be false or 
misleading in an important respect, all in order to cause harm to MM and Maruncic.  
 
An original development consent was issued for 25 Medium Density Units on 29 May 2000. The 
development was configured in two separate building blocks - Block A & B.  An application was 
made under section 96 of the Environmental Planning and Assessment Act to modify the 
development consent. The modification sought  an increase in the number of units from 25 to 41 
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 units (by large front units being converted into two units, some of level 4,5 & 6 units being changed from 1 & 2 units into 3 
units per floor and an increase in height / level providing for the remaining extra units). There was a change in height, 
additional levels, pre-approved units on the lower levels were replaced with parking and a series of new balconies for extra 
open space was proposed to Block A & Block B. The building footprint did not actually change, however added floors/levels 
and a change in roofline, along with extra balconies provided open space for additional units, and increased the height and 
density of the development. 
 
Gale formed the view that: 

“(1) The extent and nature of proposed modifications are not considered to relate to substantially the same development 
as the development for which consent was originally granted and, therefore, [are] considered outside the scope of a 
Section 96 modification application pursuant to the Environmental Planning and Assessment Act 1979.  

2) The development does not comply with Council's Minimum Area per Dwelling (ie. density) development standard 
pursuant to Clause 19 of Port Stephens Local Environmental Plan 2000, with the extent of variation to the standard 
considered unacceptable.  

3) The development does not comply with Council's Height development standard pursuant to Clause 19 of Port 
Stephens Local Environmental Plan 2000, with the extent of variation to the standard considered unacceptable.  

4) The development is contrary to the public interests and expectations of an orderly and predictable built environment." 
 
Gale sought legal advice before refusing consent and the advice was that the Application does not change in a 'material or 
essential' way the development approved by the Original Consent and the Council would have difficulty supporting an 
argument before a Court that an increase in the number/height of the apartments constitutes a material or essential change to 
the approved development. The advice concluded it remained open for Council to refuse the Application on the merit grounds 
- namely non-compliance with height and density standards. Gale refused the consent on the basis of grounds 2 to 4. In any 
event as a consequence of the time taken to respond to the application, the application was deemed to be refused and the 
developers were entitled to lodge a Class 1 Appeal in the Land and Environment Court. 
 
In fact over time there were more than 10 modification applications lodged.   
 
No application was ever made to the Land and Environment Court, rather, amended plans were lodged following each refusal. 
 
In the course of considering the applications it became apparent there was a dispute as to how to calculate the height of the 
development, that is whether it was to be measured from ground level or the floor of the basement. 
 
Gale formed the view that the proposal required referral to the Department of Environment and Planning for height approval 
(so-called "concurrence"). The application was referred to the Department and the Department refused approval. That refusal 
was to become a ground for refusal of the modifications however legal advice obtained by Gale noted concurrence was not 
required. 
 
Eventually the financier took possession of the property and attempted to sell the property at auction but it was passed in 
December 2006. The property was sold in April 2007 but not before a last ditched attempt by the developers to seek approval 
of another modification which reduced the number of units to 38 with a reduction in height. 
 
The case proceeded to trial and the Trial Judge dismissed the claim for negligence on the ground that the Council did not owe 
a duty of care. The trial judge concluded the case of misfeasance in public office had not been made out. 
 
An appeal followed. 
 
Allsop P noted:  

“The power exercised by the relevant Council in a decision under a provision such as s 96 is not unconstrained. As public 
power, it is subject both to appeal and to judicial review. Section 96 does not provide for the exercise of power that cannot 
be brought to account. 

The power to be exercised involves the honest and bona fide attendance to questions, many of which involve the 
evaluation of interests and values either irrelevant to, or even inimical to, the financial and economic interests of an 
applicant. The power is a species of governmental power.” 
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Allsop P noted a duty of care on the part of the Council could arise however MM and Marunic needed to establish vulnerability 
to establish a duty was owed. Allsop P referred to another decision of the Court of Appeal and commented: 

“As to the duty of care and economic loss, I said the following in Precision Products (NSW) Pty Ltd v Hawkesbury City 
Council [2008] NSWCA 278; 74 NSWLR 102 at 126 [105] (with which Beazley and McColl JJA agreed): 

"The duty is to prevent or avoid economic loss, beyond that which it is reasonably necessary to cause in the proper 
administration of the Protection of the Environment Operations Act. The circumstances in which the common law will 
impose a duty of care to avoid causing pure economic loss have been the subject of considerable debate and uncertainty 
in Australia since Caltex Oil (Australia) Pty Limited v The Dredge 'Willemstad'. Since then, in a series of cases in the High 
Court culminating in Woolcock Street Investments v CDG (Bryan v Maloney; Hill v Van Erp; Esanda Finance Corporation 
Limited v Peat Marwick Hungerfords; Pyrenees Shire Council v Day; and Perre v Apand) the High Court has identified an 
approach based on the presence, in the particular circumstances, of 'salient features' that, when combined, constitute or 
reflect a sufficiently close relationship to give rise to a duty of care. Such salient features include the inherent likelihood of 
the production of economic loss (Caltex at 576) and assumption of responsibility and known reliance (Bryan v Maloney 
and the negligent misrepresentation cases). The most important of these features, however, is vulnerability, in the sense 
discussed in the joint reasons of Gleeson CJ, Gummow, Hayne and Heydon JJ in Woolcock Street Investments v CDG at 
530 [23]:  

'"Vulnerability"', in this context, is not to be understood as meaning only that the plaintiff was likely to suffer damage if 
reasonable care was not taken. Rather, "vulnerability" is to be understood as a reference to the plaintiff's inability to 
protect itself from the consequences of a defendant's want of reasonable care, either entirely or at least in a way which 
would cast the consequences of loss on the defendant.'" 

Allsop P went on to note: 

“The appellants (MM and Marunic) did not rely on the Council for protection or assistance. They made an application to 
the Council for variation of a consent. They had available to them professional advice, including experienced town 
planning and legal advice. It was Council's task in its local government function to consider and process the approval. 
The evidence that Mr Warnes(an expert retained by Mr Marunic) and Mr Maruncic "relied" on the Council officers doing 
their jobs competently and diligently was no more than a reasonable expectation of members of the public. No 
representation was made by them which might be seen to found any assumption of responsibility by the Council. No case 
was pleaded or run based on the Council assuming some responsibility upon which the appellants relied. 

The Council was not responsible for Mr Maruncic's financial predicament. Nor was it responsible for his decision, made 
with the advice of his professional adviser, Mr Warnes, not to exercise rights of appeal. 

For the same reasons, the appellants were not vulnerable. 

… 

Important to the appellants' complaints and argument was their asserted vulnerability to delay and the financial 
consequences thereof. The statute, however, in s 96(6) provides its own mechanism for protection from delay: deemed 
refusal in a time fixed by the regulations, and appellate rights from that time.” 

 
Accordingly the availability of challenges to the Land and Environment Court was seen as removing any vulnerability. 
 
Basten JA noted: 

“Where an authority with power to approve a development acts invalidly, but on reconsideration grants the approval, the 
developer may have suffered significant financial expense as a result of the delay caused by the first invalid decision. 
Under the general law, no damages are recoverable merely because the decision causing the loss was invalid. Invalidity 
is generally neither a sufficient, nor even a necessary, precondition to recovery of damages. No case suggests that the 
statutory conferral of judicial review functions on the Land and Environment Court, nor the replacement of prerogative 
writs by s 69 of the Supreme Court Act 1970 (NSW), has created a right to recover damages for invalid decision-making. 

….Private landholders seeking approval are entitled to have their applications considered within a reasonable time. Once 
the prescribed period (40 days) has expired, the applicant is entitled to treat the failure to make a determination as a 
deemed refusal, from which it may appeal to the Land and Environment Court: EP&A Act, ss 82 and 97. Alternatively, an 
applicant aggrieved by unreasonable delay could obtain an order in the nature of mandamus directing the Council to 
determine the application. The fact that the Council is, in this sense, under an obligation to act within a reasonable time, 
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 does not mean that it is liable in negligence for damages for failing to proceed with reasonable expedition. 

Needless to say, if the applicant proceeded to lodge an appeal with the Land and Environment Court, no claim in tort 
would lie against the Court for failing to take reasonable care in determining an application although, again, this Court 
could make orders requiring the Land and Environment Court to carry out its functions according to law. 

In these circumstances, the concept of a duty in the Council to act expeditiously may be conceded; it is a statutory duty 
subject to both appellate and judicial review. There is no basis for implying a right to damages for breach of that statutory 
duty, nor was one suggested.” 

 
In determining that the Council did not owe a duty of care Basten JA commented: 

“The function being exercised by the Council in granting or refusing approval to the variation of a consent required the 
weighing of a number of factors relevant to the amenity of an area which was to be experienced by both users of the 
proposed development and others living or having business in the vicinity. The height of the proposed development 
exceeded those permitted by the relevant statutory instruments. Approval had already been given to an increase in height 
above those limits. It was largely an evaluative judgment for the representatives of the local area to determine whether a 
further indulgence should be allowed. To refuse an increase in the size of the building may well have affected its financial 
viability to the developer. Whether or not that was a relevant consideration in respect of the proposed variation, the 
existence of public interests potentially in conflict with the private interests of the developer militate against a finding of a 
duty to the developer of the kind pleaded.” 

 
The Court of Appeal unanimously determined a duty of care was not owed by the Council in the circumstances. 
 
The Court of Appeal went on to note that it was not necessary to debate the law on misfeasance of office as the parties had 
conceded an action of misfeasance was available if the facts could be made out.  
 
Misfeasance in public office is a deliberate tort. Misfeasance in public office concerns conscious maladministration rather than 
careless maladministration. 
 
It has been noted the elements of misfeasance include “ (i) an invalid or unauthorized act; (ii) done maliciously; (iii) by a public 
officer; (iv) in the purported discharge of his or her public duties; (v) which causes loss or harm to the plaintiff.” 
 
Malice exists if the act was done with an actual intention to cause such injury or the act was done with knowledge of invalidity 
or lack of power and with knowledge that it would cause or be likely to cause such injury. Finally, malice will exist if the act is 
done with reckless indifference or deliberate blindness to that invalidity or lack of power and that likely injury. Without intent or 
reckless indifference there can be no malice. 
 
The Trial judge had determined the facts to establish the act of misfeasance in public office were not made out and the Court 
of Appeal concluded that the Trial Judge had not fallen into error finding that the case of misfeasance was not made out. 
 
MM and Marunic did not pursue rights of appeal to the Land and Environment Court. They were not “vulnerable” to the extent 
necessary to establish that a duty of care was owed by the Council. They had the means of protecting themselves from an 
invalid adverse decision of the Council and its officers.  
 
Whilst a Council can be held liable for representations relied on by a developer where the representation is inaccurate, 
Councils will not be liable for economic loss suffered by a developer simply because a decision of the Council goes against the 
developer. The developer has rights of appeal and should pursue those rights if not satisfied with a decision of the Council. 
Damages will not follow where a decision of the Council is overturned on appeal by the Land and Environment Court. However 
Councils must exercise their functions in a bona fide manner. 
 
The role of a Council in the planning process is a challenging one and no doubt Councils will continue to be challenged by 
claims from developers who feel they have been wronged by the rejection of development applications.  Developers will 
continue to think outside the box when they frame claims against Councils who have made decisions that adversely effect 
them.  But for now Councils can maintain that where there is a claim for pure economic loss a duty of care does not arise 
unless the developer can establish “vulnerability”. 
 
 



Medical Practice Liable For Failing To Keep Up To Date Contact Address 

 
The NSW Supreme Court of Appeal in Idameneo (No 123) Pty Ltd v Dr Colin Gross has delivered a warning to medical clinics 
that their records should contain current contact information about patients otherwise they face the prospect of a damages 
claim from the sexual partners of patients who are not notified about test results. 
 
Idameneo (No 123) Pty Ltd v Dr Colin Gross involved an appeal by a medical practice from a decision in CS v In CS v Anna 
Biedrzycka which we reviewed in our November 2011 edition of our newsletter. 
 
In CS v Anna Biedrzycka, Justice Latham of the Supreme Court was called on to consider a claim for damages by a male who 
had contracted HIV after having sexual relations with a patient of a medical practice who had not been advised by doctors in 
the medical practice that the results of a HIV test were equivocal.   
 
LB was a patient of a medical practice in East Sydney operated by Idameneo (123) Pty Limited which provided all relevant 
administrative services and facilities under an arrangement with the doctors that worked in the practice.   
 
Drs Gross and Johnson had been consulted by LB in March and April 2004. The patient was not informed that tests carried 
out for the presence of the HIV virus were unresolved.  LB had unprotected sexual intercourse with CS, resulting in the 
transmission of that disease.  Drs Gross and Johnson admitted liability for their negligence and reached settlement with CS 
and then sought contribution from Idameneo (123) Pty Limited towards the damages paid to CS on the basis that employees 
of the medical practice were negligent in failing to maintain proper records, namely the current address of the patient. 
 
In 1999 LB attended the medical centre for a consultation.  At that time LB was residing in rented premises at Bondi.  In March 
2004 LB returned to the practice.  She was then residing at a different address in North Bondi.  LB requested a test for 
sexually transmitted diseases.  She was referred for pathology.  She returned to the practice a week later to pick up the 
pathology results but was asked to return at a later time.  At no stage during LB’s visits did staff employed by the medical 
practice confirm with LB that her address was current and correct.  On 5 April Dr Johnson received a call from the pathology 
service advising the results of the test were equivocal with respect to HIV and the patient needed retesting.  That advice was 
confirmed by the pathologist by hard copy notification to the medical practitioner.  Dr Johnson noted the patient records “by 
phone, needs bloods repeated, pos result, needs repeat”. 
 
LB ultimately attended the practice of her own volition on 22 April 2004 and saw Dr Gross, who called up the patient records 
but did not read the notation of Dr Johnson.  Dr Gross advised the patient that her results were clear except for a Candida 
swab.  LB left the practice with the impression that there was no impediment to unprotected sexual intercourse, advised CS 
accordingly and engaged in at least one episode of unprotected sexual intercourse.   
 
LB’s evidence was that had she been aware that there was an equivocal result with respect to HIV and she needed retesting, 
she would not have engaged in unprotected sexual intercourse.   
 
It was common ground that the medical practice had sent a letter to the address of LB maintained in the records, advising her 
of the need for retesting.  LB did not receive that letter as it was sent to her old address.  LB’s evidence was that had she 
received a letter advising of the need for retesting she would have contacted the practice to find out what was wrong. 
 
The practice caused further enquiries to be made in May to attempt to locate LB and ultimately LB was contacted and 
attended the practice in June and was told of the need for retesting for the HIV virus.   
 
The Public Health Act 1991 imposes strict obligations on medical practitioners with respect to notification and treatment of 
communicable diseases.  Obligations are imposed on medical practitioners who become aware of a patient with HIV.   
 
The medical practice had a reception training manual and policy and procedures manual which required the receptionist to 
confirm the patient’s address and telephone number when they attend the medical centre and patients are required to 
complete an information sheet if they are not willing to repeat their address and telephone number. 
 
Justice Latham noted that: 

“the combination of these policies and procedures reflected an awareness on the part of the fourth defendant (Idameneo 
(123) Pty Limited) of the importance of maintaining accurate and current patient records, particularly in the case of 
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patients in respect of whom a doctor has requested a pathology allow for the collection of accurate information, capable 
of ensuring ready contact with a patient in the event that a pathology sample was returned with a positive result or 
indicated a need for retesting.  It cannot be suggested that the fourth defendant’s employees, including those employed at 
reception, were not aware of the risk to members of the public posed by a patient who was potentially infected with the 
HIV virus, engaging in unprotected sexual intercourse, in ignorance of the nature of his/her medical condition.  Yet the 
procedures adopted by the fourth defendant to guard against this very risk were not implemented at this particular 
practice.” 

 
But the existence of the manual did not mean that a duty of care must arise from the recognition of the need for the 
precautions noted in the manual and other factors were necessary to establish a duty of care was owed. Latham J concluded 
that: 

“it is accepted that a recognised practice, contained within a policies and procedure manual, and its breach do not, 
without more, establish the existence of a common law duty. In this case the additional factors, including the obligations 
imposed by the Public Health Act, amplify the circumstances.”   

 
Latham J ultimately held that: 

“That duty of care consists, in part, of the requirement to maintain current and accurate records that ensure effective and 
timely contact with its patients when the need arises, particularly when a pathology sample has been taken.”  

 
Latham J noted Idameneo (123) Pty Limited acknowledged that if a duty existed, then it had undoubtedly been breached. 
 
Accordingly, the Court determined that the medical practice was negligent and determined that the medical practice was 
40% liable for the damages payable.   
 
An appeal followed with the medical practice arguing it did not owe a duty of care. 
 
In the unanimous judgement of the Court of Appeal Hoeben JA concluded: 

“The reasonable foreseeability of serious harm eventuating if patient records were not kept up to date is clear. ...., the 
existence of the appellant's documentation and procedures relating to the maintenance of accurate patient records shows 
actual foresight on the part of the appellant and knowledge of an ascertainable class of vulnerable persons. If the patients 
themselves were vulnerable, how much more vulnerable was a person who might come in contact with a patient who 
unknowingly was the carrier of a communicable disease? 

Her Honour's reference to the Public Health Act was not in the context of that Act having direct application to the 
appellant or imposing obligations upon it. Rather, the provisions of the Act emphasised the importance of medical 
practitioners being able to maintain contact with their patients in circumstances where the patient may have a serious 
communicable disease. This went to the reasonable foreseeability of the risk of harm and serious consequences if patient 
records were not maintained. It also informed the content of the duty of care owed by the appellant. 

....persons such as CS were not part of an "indeterminate group". The patients of the BJMC (medical practice) were 
clearly a determinate group, as were persons they might come in contact with within a particular timeframe and in a 
particular way, depending upon the nature of the disease under consideration. The vulnerability of such persons as CS is 
obvious. Without the intervention of the appellant by way of notification to a patient, such persons as CS had no way of 
protecting themselves from the contraction of a communicable disease in circumstances such as arose here. 

The application of such principles to a situation, where the sexual partner of a patient contracted a serious communicable 
disease, can be seen in BT v Oei [1999] NSWSC 1082 (Bell J). At [63] - [65] her Honour applied the principles in Perre v 
Apand. By reference to those principles and other authorities extensively analysed in that decision, her Honour found that 
a duty of care existed between a medical practitioner and the sexual partner of a patient. There is, in my opinion, no 
difference in principle between a doctor owing such a duty and a person in the position of the appellant with its control of 
patient records in a medical practice, owing a similar duty of care. “ 

 
Medical practices owe a duty to take reasonable care to ensure that they maintain current up to date contact address of their 
patients.  A failure to do so can have costly personal and financial consequences for the medical practice. 
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Financial Planners And The Personal Circumstances Of Their Clients 

 
The NSW Court of Appeal has recently had cause to consider the obligations of a financial planner where a husband and wife 
received advice in relation to investments and their personal circumstances were different. In Tomasetti v Brailey & Ors, the 
Court of Appeal has confirmed that when providing financial advice to family members, the individual family member’s 
circumstances must be taken into account when investments are recommended. 
 
Brailey was an accountant.  He was also an investment advisor.  Accountancy services were provided by a partnership, 
Brailey Fenton Lane & Co.  A partnership agreement manifested a clear intention that the partners of the partnership were Mr 
Lane and a company known as Brailey & Fenton Pty Limited.  Mr Brailey and Mr Fenton were the shareholders of Brailey & 
Fenton Pty Limited. 
 
It is not uncommon to see professional service providers such as accountants and insurance brokers establish separate 
companies to provide financial advice so that the risks associated with the provision of that financial advice attach to the 
company that provides the advice rather than the accountancy practice or the insurance brokerage. 
 
A separate company had been incorporated by the accountancy practice to provide financial advice. That company was 
known as TJC Financial Planning Pty Limited (“TJC”).  The shares in TJC were owned by Brailey, Fenton and Lane. 
 
Notwithstanding the establishment of a separate entity there may be a blurring of the lines which separate the professional 
services providers and the financial planners when a person is involved in providing a variety of professional services.   
 
In 1998 Peter Tomasetti, a practising barrister, engaged Edmund Brailey to act as his tax agent, accountant and financial 
adviser. Subsequently Brailey recommended nine investments in managed investment schemes to Tomasetti who invested in 
the schemes (twice in conjunction with his self-managed superannuation fund-TSF) in the financial years ended 30 June 2000 
to 2004. Six of the schemes related to timber plantations and three related to almond orchards. Payment of the initial 
expenses under the schemes, sourced largely from borrowed funds, generated substantial tax deductions for Tomasetti. 
Brailey had provided product disclosure statements in relation to the investments to Tomasetti.   
 
Sandra Cordony, the wife of Mr Tomasetti, claimed that Brailey recommended to her two investments that she made in the 
year ended 30 June 2005: one in a scheme for growing citrus trees and the other in a scheme for growing wine grapes. 
 
These 11 schemes failed resulting in loss to Tomasetti and Cordony allegedly exceeding $4,000,000. They alleged that that 
loss was caused by Brailey's conduct. 
 
Tomasetti and TSF alleged that Brailey engaged in misleading and deceptive conduct in contravention of s 42 of the Fair 
Trading Act 1987 by representing to them that the investments were sound, prudent and sensible commercial investments and 
by making representations as to certain future matters, including that the investments would provide reasonable commercial 
returns over time. They also claimed that in recommending the investments to them, Brailey acted negligently and in breach of 
a duty of care that he owed to them. Cordony claimed that Brailey contravened s 42, and was negligent, in recommending the 
2005 investments to her as prudent and suitable for her personal circumstances. 
 
It was also claimed that Brailey acted in the ordinary course of the business of a partnership, Brailey, Fenton, Lane & Co 
constituted by himself, John Fenton , Christopher Lane  and Brailey & Fenton Pty Ltd ("BF") and/or acted on behalf of TJC. 
 
The claims were heard by Justice Hulme in the Supreme Court who ultimately concluded that the claims failed. 
 
Hulme J concluded that there was no evidence that anything in the prospectuses, product disclosure statements or in the 
independent research analyses that Brailey had recourse to, was either inaccurate, misleading or incomplete.  Hulme J was 
not persuaded that the investments were not sound, prudent and sensible in the circumstances and for the purposes for which 
Brailey recommended them to both Tomasetti and Cordony. They were not inherently unsatisfactory. Whilst they carried 
elements of risk, they also brought with them specific advantages that were capable of meeting important needs and desires 
of particularly Tomasetti. Hulme J noted that it would have been a breach of Brailey's duty to have put the investments forward 
without his clients being aware of the risks but was not persuaded that this occurred. 
 
Hulme J also determined that the evidence on balance established that Brailey’s recommendations of the subject investments 
were made in the course of the financial planning business conducted by TJC and not in the course of the business of Brailey 
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Fenton Lane & Co. 
 
An appeal followed. 
 
In a unanimous judgement, the Court of Appeal concluded that Cordony had established her claim but Tomasetti had not. 
 
The investments were driven by the attraction of taxation benefits.  Brailey had provided product disclosure statements in 
relation to the investments to Tomasetti.  The Court of Appeal did not disagree with Hulme J when it came to Tomasetti’s claim 
however Cordony’s claim was a different matter. 
 
MacFarlan J recognised the significance that the personal circumstances of an investor plays when a professional is called on 
to provide investment advice.  
 
Financial advice cannot be provided in ignorance of the personal circumstances of an investor. Each investor’s position must 
be taken into account when an advisor provides advice to a husband and wife. It is not appropriate to treat a husband and wife 
as a single investor. 
 
 MacFarlan J in in his judgement concluded: 

“In my view Ms Cordony is entitled to succeed on her claims against Mr Brailey and TJC for contravention of the Fair 

Trading Act and negligence. Both raise the same issue as to whether a prudent adviser could reasonably have taken the 
view that the investments were suitable for Ms Cordony. When deciding to recommend the investments, Mr Brailey does 
not appear to have paid any regard to Ms Cordony's health and age despite the long-term nature of the projects and the 
financial commitments they involved. However, these were essential matters for him to consider. It may be that he 
formulated his advice on the assumption that Mr Tomasetti and Ms Cordony acted as one financial unit and that Mr 
Tomasetti's present and future resources were, and would be, available to meet any financial obligations that Ms Cordony 
undertook. This assumption was unwarranted in the absence of a firm basis for making it and instructions from Ms 
Cordony to act upon it. Ms Cordony was entitled to receive advice based upon her individual circumstances. The view 
that the investments were suitable for her in the absence of any right of indemnity from Mr Tomasetti, or any other source, 
was not reasonable, given her health issues and the fact that the subject projects would continue until she was aged 75, 
in the case of one, and 77 in the case of the other. 

In these circumstances, Mr Brailey's implicit representation to Ms Cordony that the investments he recommended were 
prudent and suitable for her personal circumstances constituted misleading and deceptive conduct on his part, in 
contravention of s 42 of the Fair Trading Act. Similarly, his advice was negligent and in breach of the duty of care that he 
owed her as her financial adviser in relation to the subject investments.” 

 
As can be seen it was not good enough for the financial adviser to recommend to Cordony investments with the same risk 
profile as those recommended to Tomasetti. 
 
When it came to the determination of the defendants liable for the loss the Court of Appeal agreed with Hulme J that the 
evidence established Brailey awas acting in the course of business of TJC only. TJC had accepted that Brailey’s 
recommendations were made on its behalf and to the extent of the claims against Brailey, TJC was liable in respect of 
Brailey’s liability to Tomasetti and Cordony.  Accordingly, the Court of Appeal determined that only Cordony’s claim against 
Brailey and TJC could succeed. 
 
However, in NSW where there is a claim for economic loss, the Civil Liability Act 2002 provides that the “proportionate liability 
regime” applies to that claim where the claim is based on an alleged failure to take reasonable care.   
 
The Court of Appeal was called on to determine how the proportionate liability regime applies in circumstances where Brailey 
and TJC were liable for the loss suffered by Cordony.  The question was whether or not it was necessary to apportion liability 
so that the percentage of responsibility determined for each tort feasor added to one hundred percent. 
 
The Court of Appeal determined that when apportioning responsibility it is open to find that each of Brailey and TJC were a 
hundred percent liable for the loss. 
 
MacFarlan J, in his judgment found: 

“On appeal, the appellants pursued claims for negligence and for contravention of the Fair Trading Act. Both categories 
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 are "apportionable claims" under Part 4 of the Civil Liability Act 2002. The respondents contended that in respect of any 
of the appellants' causes of action that accrued after 1 December 2004 (the date from which the proportionate liability 
provisions introduced into the Civil Liability Act in 2004 were operative) Mr Brailey and TJC were "concurrent 
wrongdoers", with the consequence that Mr Brailey's liability was limited by s 35(1) of that Act to the proportion of the 
appellants' damage or loss that the Court considered just having regard to the extent of Mr Brailey's responsibility for the 
damage or loss. 

Sections 34(2) and 35(1), both within Part 4 of the Act, are as follows: 

"34(2)  In this Part, a concurrent wrongdoer, in relation to a claim, is a person who is one of two or more persons whose 
acts or omissions (or act or omission) caused, independently of each other or jointly, the damage or loss that is 
the subject of the claim. 

... 

35(1)  In any proceedings involving an apportionable claim: 

(a)  the liability of a defendant who is a concurrent wrongdoer in relation to that claim is limited to an amount 
reflecting that proportion of the damage or loss claimed that the court considers just having regard to the 
extent of the defendant's responsibility for the damage or loss, and 

(b)  the court may give judgment against the defendant for not more than that amount." 

It follows from my conclusions concerning the partnership issues that Mr Brailey's conduct occurred when he was acting, 
in the main, on behalf of TJC. As a result, TJC would be vicariously liable for Mr Brailey's conduct or, alternatively, as the 
respondents submitted was the preferable view, directly liable on the basis that Mr Brailey's conduct was not simply that 
of an agent of the company but that of the company itself (see Lennard's Carrying Co Ltd v Asiatic Petroleum Co Ltd 
[1915] AC 705). For the purpose of determining whether Mr Brailey and TJC were "concurrent wrongdoers", it does not 
matter which alternative is correct, as on either basis Mr Brailey and TJC would be jointly liable …. 

The primary judge took the view that as between Mr Brailey and TJC, "the former should ... bear 'the lion's share' of 
responsibility" for the appellants' losses... On appeal, the respondents submitted that as TJC was the responsible entity 
under the Corporations Act 2001 (Cth) and carried on the business and benefited financially from it, TJC should bear 
more than 50 per cent of the … On the other hand the appellants contended that "any apportionment of damage to TJC 
should be either slight, or nil" …. 

In my view, even if the causes of action all arose after 1 December 2004, neither the liability of Mr Brailey nor that of TJC 
is limited by s 35(1). As the primary judge said, and as the respondents' submissions recognised, "Mr Brailey was, in 
effect, BFL Financial Planning Pty Ltd [later named TJC]" …..The acts and omissions of Mr Brailey in advising the 
appellants were the corporate acts of TJC. Accordingly, they were both responsible for the appellants' losses, their acts 
and mind being the same. I find nothing in the terms of s 35(1) that requires responsibility for a loss to be apportioned 
between concurrent wrongdoers of this type so that the total of the percentages for which they are liable is 100 per cent. 
The section simply limits the liability of the defendant to the proportion of the loss that the Court considers just having 
regard to the defendant's responsibility for the damage or loss. Here Mr Brailey and TJC were each fully responsible for 
the losses and it is just that each be liable for 100 per cent of the losses.” 

 
This finding throws the cat amongst the pigeons as generally it would have been thought that there needed to be some 
determination of relative proportions that did not add up to more than a hundred percent of the loss.  Whether the conclusions 
have a far reaching effect or will be limited to situations where one defendant is vicariously liable for the actions of another will 
have to be seen. Irrespective this is a significant judgement that NSW Courts will be obliged to follow and it will be interesting 
to see whether apportionable claims become less proportionate with findings that the relative share of responsibility for all 
concurrent wrongdoers adds up to more than 100%. 
 
Finally, MacFarlan J clarified two further issues when it comes to claims arising from recommended investments. 
 
Firstly, in this case, it was necessary to gross up the award of damages to take into account the tax payable by Cordony.  
Section 20-25 of the Tax Assessment Act 1987 provides that a recoupment, reimbursement, refund, insurance, indemnity or 
recovery is assessable income. The High Court has determined that undissected lump sum settlement payments are not 
caught by the recoupment provision in the Tax Act as it is not possible to identify the amount of recoupment. 
 
That is not the case where a damages claim which proceeds to judgment contains elements of recoupment which can be 
identified from the overall damages claimed. 
 

 
February 2013 Issue 

Page 9 



Any interest component on the judgment in this case would form ordinary income assessed under the Income Tax 
Assessment Act and would not be a recoupment.   
 
The damages which would be awarded to Cordony would compensate her for her deductible losses and outgoings that were 
expected to be but were not recouped by the income earned from the investment projects.  In those circumstances they were 
a recoupment and tax would be payable.  Accordingly, the damages payable needed to be grossed up. 
 
Secondly, the Court of Appeal was also called on to consider whether or not the claims were statute barred.  The advice was 
provided in early 2000.  The financial planner argued that the cause of action was complete upon payment of the initial 
investments and therefore the time to bring proceedings ran from the date of the initial investments.  If that was the case, the 
proceedings would fall foul of the limitation defence as they were commenced outside the limitation period.   
 
In this case the loss was not suffered at the time of the investment but when it became ascertainable Tomasetti and Cordony 
had suffered an overall loss on each investment.  When that occurred it became clear for the first time that earlier payments 
constituted losses.  Whilst the identification of the time it became apparent that there were losses on each investment was a 
difficult exercise, and there was room for differing views that did not help the advisors because it was clear that such losses 
were not discernable prior to a date in 2003 and the proceedings had been commenced at a time within the limitation periods 
for negligence that occurred after 2003.   
 
The MacFarlan judgment makes it clear that it is not the date of advice or the initial investment that completes the cause of 
action but the time the loss became apparent. 
 
The case serves as a reminder that financial planners need to take into account the personal circumstances of all of their 
clients when providing advice and recommending investments even when dealing with members of a family.  The personal 
circumstances of a wife may be significantly different to those of her husband and recommendations of similar investments will 
not be appropriate in all circumstances. 
 
Those Swimmers Are Mine! 
 
Social media (Facebook, Twitter and the like) continue to enlarge their influence. 
 
In the employment context, there have been numerous recent examples of employees coming to grief because their employer 
discovers something by or about them somewhere on the internet.  
 
Now it seems that the commercial world is also beginning to feel the (sometimes unwanted) effects of social media 
technology. 
 
Ms Madden was the proprietor of a relatively small clothing design business. She designed and sold, amongst other things, 
women’s swimsuits. 
 
As part of her marketing efforts she attended trade shows and fairs. She met a lady at such a fair and showed her some of her 
designs and had some of her swimsuits modelled for her. 
 
A little time later Seafolly, the large and internationally well-known brand, released a new product range of swimwear. Ms 
Madden thought these Seafolly products were very like hers – the ones she had shown to the lady from the trade show. It was 
discovered that the lady from the trade show was associated with Seafolly. 
 
Ms Madden went on the “social media attack”. She posted on her personal Facebook page an album of photos under the 
heading “The most sincere form of flattery?” Below this were the following comments, among others, from Ms Madden: 

“Seriously, almost an entire line-line ripoff of my Shipwrecked collection.” 

“Ripping off is always going to happen, but sending in a dummy 'buyer' to get photos is super sneaky!” 
 
In addition, Ms Madden sent an email to various media outlets saying: “Is it just us, or has Seafolly taken a little to (sic) much 
‘inspiration’ from White Sands?” Attached to the email were side by side comparison photographs of swimsuits of Ms Madden 
and Seafolly, like this: 
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Seafolly was alerted to the Facebook content and to the email circulated to the media. It issued a press release denying 
claims of copying, and saying that the claims had been made maliciously to injure Seafolly. It indicated it would take 
immediate action to cause Ms Madden to withdraw these allegations. 
 
Later that same evening, Ms Madden took down her Facebook postings. Seafolly issued court proceedings seeking urgent 
injunctive relief restraining Ms Madden from:  

� reproducing or authorising the reproduction of Seafolly’s photographs without the consent of Seafolly; and  

� making allegations about copying or aiding, abetting, counselling or procuring the making of such allegations. 
 
Ultimately, Seafolly claimed against Ms Madden for misleading and deceptive conduct, for injurious falsehood, and for breach 
of copyright (in using Seafolly photographs) Seafolly Pty Ltd v Madden [2012] FCA 1346. 
 
In relation to the claim for misleading and deceptive conduct, the Court rejected Ms Madden’s case that she had not intended 
to convey that Seafolly had copied her garments. It was necessary to examine the language employed by Ms Madden (read in 
context), with a view to determining whether the persons to whom her statements were addressed were at risk of being misled 
or deceived. The heading (which was used repeatedly) was “The most sincere form of flattery?”. This was an evident 
reference to the well known phrase “imitation is the sincerest form of flattery” which, according to the Oxford dictionary, 
conveys the meaning that “copying someone or something is an implicit way of paying them a compliment.” The allegation of 
copying was reinforced by the photographs. Ms Madden’s own Facebook comments confirmed the allegation of copying. 
 
For the same reasons, the Court also rejected a claim that Ms Madden’s comments were simply expressions of opinion. 
 
Lastly, the Court readily held that Ms Madden’s action took place “in trade or commerce”. Rejecting her claim that the social 
media postings were really only of a personal nature, the Court said: 

“In the present case, Ms Madden was the principal of … a trade competitor of Seafolly. Her statements related to the 
manner in which Seafolly conducted its business. She alleged that Seafolly had engaged in conduct which was improper 
to the detriment of her own business. She thereby sought to influence the attitudes of customers and potential customers 
of Seafolly. In these circumstances, I consider that her statements were made “in trade or commerce”. 
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By way of remedy, the Court awarded Seafolly $25,000 for damages, and also made declarations that Ms Madden had 
engaged in conduct in breach of the Trade Practices Act. 
 
So there you have it. Commercial enterprises do have a measure of protection against the evils of indiscriminate and harmful 
social media usage. At the same time, the case reinforces wisdom of preventing employees having access to social media 
channels whilst at work, and for educating them that what they might say or do on the internet can come back to bite you.   
 
Work Health & Safety Roundup 
 
Construction Manager in the Gun 
 
In NSW the predecessor of the Work Health and Safety Act,2011 which was  the Occupational Health and Safety Act 2000 
provided that a director or person concerned in the management of a company is deemed to have committed the same 
offence that the company commits under the Occupational Health and Safety Act 2000.   
 
A recent decision of the Industrial Court of NSW in Inspector Bultitude v Eagles  highlights the far reaching effect of the old 
Act.  Whilst deeming provisions are no longer contained in the Work Health and Safety Act as they have been replaced with 
obligations imposed on directors of corporations to exercise due diligence in ensuring that companies comply with work health 
and safety obligations, the case serves as a reminder that all those involved in the management of a corporation need to play 
a role in work health and safety. 
 
Eagles was a construction manager employed by C & E Structures Pty Limited (“C & E”).  C & E entered into a contract for the 
provision of construction management services in relation to the construction of a food manufacturing factory in Byron Bay.  
Eagles was the C & E construction manager.  It engaged subcontractors to carry out work, including Lenara Pty Limited, a 
company performing painting and decorating services including the sealing of gyprocking.  Durheim was a director of Lenara. 
 
Scaffolding had been erected in a void in the corner of an office/reception area.  It had been erected by a specialist and 
licensed scaffolder.  C & E also contracted Levi Alexander to perform some plastering works.  Alexander asked for the 
scaffolding to be modified to allow him to access an area.  The modification was undertaken but Alexander was still unable to 
access the area.  He modified the scaffold himself by removing a ledger.  He did not replace the ledger. 
 
An employee of Lenara was injured whilst using the scaffold, as modified by Alexander.  The employee fell approximately 4.6 
metres from the work deck to the concrete floor.  He suffered significant injuries.   
 
Prosecution for breaches of the Occupational Health and Safety Acts were commenced in the Industrial Court against C & E, 
Eagles, as a person concerned in the management of C & E, Lenara, and its director Durheim.   
 
At the time the matter came on for hearing C & E was in liquidation and ultimately the prosecution did not proceed against 
C&E.   
 
Eagles had not conducted an inspection of the scaffold used by the employee of Lenara on the day of the accident after taking 
up the role of site supervisor as he assumed the scaffolding had been untouched since installation.  Eagles conceded that 
there were inadequate systems of work in place at the site at the time of the accident, to which he was a contributory.   
 
Eagles gave evidence that he felt guilty about the incident and after the incident he became withdrawn from his wife and family 
and blamed the break up with his wife on the incident.   
 
The Court noted that there was no documented system for scaffolding and inspection and none of its employees were 
appropriately trained to modify or erect scaffolding. 
 
All defendants pleaded guilty to the charges.  The Court imposed fines of $9,500 on Eagles and Durheim and $95,000 on 
Lenara.   
 
Persons concerned in the management of corporations can and will be prosecuted for breaches of the Occupational Health 
and Safety Act 2000.  The penalties which can be imposed are not insubstantial.   
 
The Work Health and Safety Act 2011 has even larger maximum penalties and officers of corporations need to be aware of 
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their obligations to exercise due diligence when it comes to the management of work health and safety issues. That means 
officers of corporations must: 

� acquire and keep up to date with knowledge of Work Health and Safety matters  

� gain a good working knowledge and understanding of the business operations and the associated hazards and risks  

� ensure the business has the appropriate resources and processes to eliminate or minimise risks to health and safety 
which are available for use, and uses, 

� ensure the business has appropriate processes for receiving and considering information regarding incidents, hazards 
and risks and responding in a timely way to that information  

�  ensure the business implements processes for complying with any duty or obligation under the Work Health and 
Safety Act  

� verify the provision and use of resources and processes required for compliance.  

 
Remember for the purpose of the Work Health and Safety Act 2011 and officer can be: 

� a director or secretary of a corporation  

� any person who can make, or participate in making, decisions that affect the whole, or a substantial part, of the 
business of the corporation  

� a person who has the capacity to affect significantly the corporation’s financial standing  

� a trustee or other person administering a compromise or arrangement made between the corporation and someone 
else.  

 

Workers Compensation Roundup  
 
Working From Home – The Compensation Perspective 
 
Recently the Administrative Appeals Tribunal in Hargraves v Telstra Corporation Limited (2011) examined whether two injuries 
which occurred at home whilst a worker was performing services at home were covered under workers compensation 
legislation.  The worker worked two days from home and three days in the Telstra CBD office.  Telstra provided the worker 
with equipment at home including laptop cabling, a mobile telephone and paid for the worker’s internet and computer system 
access. 
 
On 21 August 2006 the worker fell down the stairs at home and injured her left shoulder.  On 9 October 2006 she once again 
fell down the stairs and again injured her shoulder.  The worker required surgery and she later developed a secondary 
depressive and anxiety condition.   
 
Although this matter was determined under the Comcare federal workers compensation system, the provisions relating to 
injury are similar to those contained within Section 4 of the NSW workers compensation legislation.  That is, the injury will 
need to arise out of or in the course of the worker’s employment in order to be compensable. 
 
On both occasions when the worker had fallen down the stairs she had been logged on to Telstra’s computer system and had 
got up from her home based work station to go downstairs.  Both times the injury occurred when she had coughed and lost her 
balance before falling down the stairs.  On the first occasion she was retrieving cough medicine from downstairs and on the 
second occasion the worker was going down stairs to lock her front door after her son had left for school.  It was a specific 
instruction of Telstra that the worker’s front door was locked whilst she was working at home given there had been a burglary 
in the local area the year before. 
 
The Administrative Appeals Tribunal found the physical injuries arose in the course of the worker’s employment.  In relation to 
the first fall, the Tribunal determined that the worker going down stairs to obtain cough mixture was equivalent to “relieving the 
necessities of nature” or on a refreshment or toilet break.  In order to continue carrying out her work duties, the worker 
required the cough syrup and hence she attempted to retrieve it from downstairs when she fell.  Presumably the outcome 
would have been different if she had been descending the stairs to attend to her child or to take out her domestic rubbish for 
collection. 
 
In relation to the second fall, once the Tribunal accepted the worker had been directed by her employers to lock her screen 
door when working from home, her injury was found to have occurred whilst in the process of carrying out a specific employer 
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requirement for carrying out work at home. 
 
This decision is a reminder of the additional liabilities faced by employers in allowing their employees to work from home as 
part of a more flexible workplace environment.  Nevertheless, when the home becomes the place of employment, it does not 
necessarily mean that any injury which occurs whilst the worker is at home will result in a compensable claim.  Injuries that 
occur whilst not carrying out employment duties such as walking the dog, tending to children or washing the car would not be 
covered, just as they would not be covered in the traditional workplace.  
 
When an employee has specifically agreed with an employer to work certain fixed hours or days from home the scope of the 
compensable injuries is relatively easy to define.  The scope of these boundaries become blurred when employers have 
specifically requested certain duties to be carried out at home and/or out of hours but a worker decides of their own volition to 
carry out those additional duties when an injury occurs.   
 
We expect the Court or Commission will look at whether the duties were expected by the employer to be performed and there 
was a practice of those duties being performed at home and/or out of hours.  In these circumstances it is very possible an 
injury which occurs whilst carrying out those duties could also arise out of or be in the course of the employment. 
 
The potential liability for such claims can be reduced if employers take appropriate steps.  This should include clear 
parameters when considering a working from home arrangement to ensure that all work related activities are carried out in 
accordance with the employers’ workplace health and safety requirements and a working from home policy is instituted.  This 
should include adherence to workplace based drug and alcohol policies.   
 
It should be remembered an employer cannot be requested as part of a flexible working arrangements to waive any rights they 
may have to make a claim under Workers Compensation Legislation.  Such agreements are void at law. 
 
Finally, although some view it as cynical, there is the ultimate concern that the home based workplace environment is very 
likely to not contain other employees which could act as witnesses if an injury occurred in the circumstances alleged.  One 
imagines that for less scrupulous employees, informal work from home arrangements may allow a claim to be pursued for 
purely domestic injuries beyond an employer’s watchful eye but under the employer’s workers compensation insurance 
umbrella.  
 
Recent Commentary On Section 74 Notices 
 
In the recent Presidential Determination of New South Wales Department of Education & Training v Malley [2012] 
NSWWCCPD 76, Deputy President Roche had reason to consider the content of the insurer’s Section 74 Notice which placed 
the following matters in issue: 

� That you do not suffer from an injury arising out of or in the course of your employment with New South Wales 
Department of Education & Training pursuant to Section 4 of the Workers Compensation Act 1987. 

� That you no longer suffer a work related injury in which your employment with New South Wales Department of 
Education & Training was a substantial contributing factor pursuant to Section 9A of the Act. 

� That you do not suffer from a work related incapacity pursuant to Section 33 of the Act. 

� That your treatment expenses are not reasonable or necessary pursuant to Sections 59 and 60 of the Act. 
 
The factual background to the claim was that the worker was forcefully struck on the left side of her upper chest by a ball in 
September 2009 in the course of her employment as a teacher’s aide.  She felt immediate pain in the chest, neck and left 
shoulder. 
 
The insurer’s declinature was based on a report of Dr Smith in which he stated that the worker was no longer suffering a work 
related injury as this would have settled down after a few weeks from 24 September 2003.   
 
Deputy President Roche commented that the Section 74 Notice was so poorly drafted as to be virtually meaningless.  He 
noted that compensation is payable where a worker has “received an injury” (Section 9).  The first paragraph of the Section 74 
Notice listing the issues in dispute clearly suggested that the dispute was whether the worker was continuing to “suffer from” 
the effects of the injury.  It did not deny that the applicant had received an injury which was consistent with the evidence from 
Dr Smith. 
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He found the assertion that the worker “no longer suffers a work related injury in which employment was a substantial 
contributing factor” to be equally unsatisfactory and bad in law.  He observed that employment only has to be a substantial 
contributing factor to the injury, not the consequences of the injury.  Once a worker has received an injury to which his or her 
employment was a substantial contributing factor, Section 9A has no more work to do.  This part of the Notice strongly 
suggests that, consistent with Dr Smith’s evidence, the insurer really disputed whether effects of the injury were continuing. 
 
The denial of liability under Section 60 also was the focus of criticism by the Deputy President.  The statement that the 
applicant’s medical expenses were not “reasonable or necessary pursuant to Sections 59 and 60” was inconsistent with the 
legislation.  The Deputy President observed that a worker is entitled to recover the costs of hospital and medical expenses if, 
as a result of an injury received, it was “reasonably necessary” that the medical or related treatment be given, not if the 
treatment was “reasonable or necessary”. 
 
As the factual scenario on which the decision was based is a common situation facing insurers in declining long standing 
claims where medical evidence from an IME suggests the worker no longer suffers the effects of the original injury, we 
suggest that the wording as follows be adopted: 

� You no longer suffer from the effects of the injury which arose out of or in the course of your employment pursuant to 
Section 4 of the Workers Compensation Act 1987. 

� It is no longer “reasonably necessary” that medical or related treatment be provided as a result of the injury arising out 
of or in the course of your employment pursuant to Sections 59 and 60 of the Workers Compensation Act 1987. 

 
The decision highlights the necessity to succinctly and clearly specify the issues in dispute within the context of the legislation 
and judicial interpretation of it.  As the Notice forms the basis of the matters which the insurer will be allowed to rely on in 
arguing the declinature care must be taken to identify the true nature of the dispute. 
 
The New NSW  Workers Compensation Regime 
 
The New South Wales Government in late December 2012 made a Regulation that introduced further transitional 
arrangements for the changes to the NSW Workers Compensation regime introduced in June 2012. These transitional 
arrangements take into account the challenges experienced by the creation of new administrative bodies and the training 
Scheme Agents are undertaking to ensure the proper implementation of the new regime.  The Regulation also provides that 
the new lump sum provisions apply to claims under the Table of Disabilities and industrial deafness claims. 
 
The new weekly payments scheme for claims made before 1 October 2012 will not apply to compensation payable in respect 
of the injury until 31 March 2013 instead of the original date of 1 January 2013.  
 
The provisions of that govern a workers’ entitlement to compensation after receipt of benefits for 130 weeks  do not apply 
where the  130 week period expires before, or less than 1 month after, the weekly payments amendments first apply in respect 
of the claim ie 31 March 2013. 
 
The original amendments provided that an insurer must conduct a work capacity assessment of an existing recipient of weekly 
payments within 12 months.  That period has been extended to 18 months. 
 
The provisions of Section 69A of the 1987 Act which provided that compensation could not be claimed for less than 6% 
hearing loss continues to apply despite its repeal to a claim for compensation made on or after 19 June 2012 for loss of 
hearing resulting from an injury received before 1 January 2002, on the Table of Disabilities. 
 
The application of Section 66(1A) which provides that only one claim can be made under the Act for permanent impairment 
compensation in respect of permanent impairment that results from an injury also includes injuries received before 1 January 
2002, that is the amendments apply to claims made under the Table of Disabilities. 
 
Existing recipients of weekly benefits within the first 26 weeks of incapacity or pursuant to Section 38 cease to have that 
entitlement if the worker ceases to be entitled to weekly payments or no longer meets the criteria to be paid weekly payments 
pursuant to those sections of the repealed legislation. 
 
Insurers are required to notify a worker in writing of proposed increases of weekly compensation to existing recipients at least 
three months before the increase is payable.  Notification is also required of the date on which proposed increases are to take 
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effect. 
 
The changes provided that the weekly payment amendments were to apply to an existing recipient of weekly payments three 
months after the insurer first conducted a work capacity assessment.  The Regulation has changed this so that the changes 
apply three months after the insurer makes a work capacity decision.   
 
Insurers are required to make a work capacity decision in respect of the existing recipients of weekly payments as soon as 
practicable after the first work capacity assessment is conducted by the insurer. 
 
It is further clarified that if an existing recipient of weekly payments returns to work before the expiration of the three month 
period, the weekly payment changes apply as from the date on which the worker returns to work. 
 
Section 52 of the 1987 Act now provides that weekly compensation entitlements end when an injured worker reaches the 
retiring age determined under the Social Security Act (Cth) rather than 1 year after that date.  The amendments will not apply 
to recipients of weekly payments who reach retirement age from 1 October 2012 to 1 January 2013. 
 
Tinkering with the scheme continues as issues are identified by the Government and there may well be further changes to 
commencement dates for certain provisions as scheme agents, the Commission, WIRO and ILARS grapple with claims under 
the new regime. 

 
CTP Roundup 
 
MACA And Extensions To Time -What Is A Satisfactory Delay 
 
On 3 July 2007 Ms Jeon sustained multiple fractures when Lyu who was driving a motor vehicle reversed over her right foot 
and ankle.  The injuries were serious and were likely to affect Jeon’s anticipated career as a physiotherapist. 
 
Jeon and Lyu were friends and foreign students from South Korea.  Lyu had been drinking and should not have attempted to 
drive.  Jeon and Lyu agreed that in order for Lyu to avoid prosecution and possible deportation, they would falsely state that 
Jeon had fallen down stairs.  They subsequently adhered to this false version. 
 
Jeon then lodged a claim against an Overseas Student Health Cover (OSHC) policy.  This claim falsely stated that the injuries 
were a consequence of falling down stairs. 
 
Lyu agreed to pay any difference between OSHC payments and medical expenses.   
 
Lyu subsequently failed to meet the agreement and also advised Jeon that she was unable to bring a CTP claim.  Jeon was 
urged by family members to tell the truth and bring a CTP claim.  Eventually she elected to do so.  She contacted a solicitor by 
email on 4 December 2009.  A personal injury claim form was lodged compulsory third party insurer on 9 December 2009 
(some 22 months out of time). 
 
The CTP insurer rejected the claim on the basis that a full and satisfactory explanation for the delay was not provided. 
 
On 22 September 2010, a claims assessor certified that Jeon had provided a full and satisfactory explanation.  Liability 
continued to be denied and the claim was exempted from CARS.  Jeon commenced District Court proceedings. 
 
Primary judgment  
 
Sidis DCJ was satisfied that Jeon provided an explanation that was full and satisfactory.  Her Honour also granted leave to 
Jeon to commence proceedings outside the limitation provided by Section 109 of the Motor Accidents Compensation Act 
1999. 
 
Her Honour’s acceptance of the explanation was largely predicated on evidence that the Lyuhad ‘misinformed’ Jeon (by 
advising that a claim was not possible) and had misled Jeon (by agreeing to pay medical costs). 
 
Court of Appeal 
 

 



Lyu challenged the conclusion that Jeon had provided a satisfactory explanation for the delay. (Lyu accepted that the 
explanation was ‘full’).   Lyu argued the Trial Judge:: 

� did not take into account a conversation that Jeon had with her mother on the day after the accident (during which the 
mother advised Jeon to bring a CTP claim). 

� erred by concluding that Jeon’s delay in seeking legal advice was as a result of misinformation, rather than due to a 
desire to avoid trouble for Lyu. 

� erred in not accepting that Jeon had deliberately deceived the OSHC insurer. 

� erred in finding that Jeon believed that she was not entitled to compensation from the CTP insurer at the time she 
made the false claim with the OSHC. 

� judge erred by incorrectly focussing upon whether the delay ought to be excused because there was no prejudice to 
Lyu. 

 
Court of Appeal Decision 
 
Meagher JA delivered the unanimous judgement of the Court of Appeal. 
 
Meagher JA observed that the test as to whether an explanation is satisfactory requires consideration as to whether the delay 
can be excused because the conduct creating the delay was justifiable.  It would be justifiable if the ‘reasonable person’ (as 
that term is employed in the MAC Act) would have conducted himself similarly. 
 
His Honour therefore contemplated how a ‘reasonable person’ would have behaved. 
 
His Honour accepted that 1 day after the accident Jeon’s mother advised her to speak to the motor vehicle insurer and tell the 
truth.  This was relevant to determining how a ‘reasonable person’ would have responded. 
 
His Honour found that the primary judge should have concluded that Jeon deliberately deceived the OSHC insurer. A 
‘reasonable person’ would not have acted in that manner.   This deceit was a basis of delay. 
 
The trial judge concluded that the main reason for delay was Jeon’s belief that she could not bring a claim – and this belief 
emanated from misleading advice from Lyu.  Meagher JA disagreed.  He found that the reason Jeon had not pursued a CTP 
claim was to prevent trouble for Lyu.   A reasonable person would not have intentionally delayed the claim for that reason. 
 
The trial judge also found that delay was justified because Lyu undertook to pay the Jeon’s medical expenses.  Meagher JA 
found that this was not a reasonable basis for delay.  
 
Meagher JA found that a reasonable person in the Jeon’s position would not have delayed notification to the CTP insurer; she 
appreciated that there was an insurer against which a claim could be made; she knew that there were solicitors who could 
advise her; reasonable conduct excluded behaviour calculated to mislead or known to involve falsehood; delay came from 
particular decisions, not from exposure to misinformation (about her right to claim) or inducement (that her medical costs 
would be paid). 
 
Meagher JA also concluded that the “legislative purposes” of the MAC Act are susceptible to defeat by unjustifiable delay and 
this was a basis to deny Jeon the right to proceed. 
 
The Court of Appeal set aside the orders made by the District Court and ordered the Jeon to pay Lyu’s costs of the appeal. 
 
Tips for MAS Disputants 

 
Allianz Australia Insurance Limited v Mackenzie [2012] NSW FC 1458 
 
Mr Mackenzie is a prolific MAS applicant.  On 27 October 2005 he was injured in a motor vehicle accident.  The insurer 
accepted liability.  On 21 July 2008 MAS assessed WPI at less than 10%.  He lodged an application for review.  The 
application was rejected.  On 22 April 2009 he applied for a further assessment.  That application was successful. On 25 
August 2010 a further certificate assessed WPI of less than 10%.  Another application for review was lodged and rejected. On 
16 March 2011 he lodged another application for further assessment.  This 5th application enlivened the court’s attention.   
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Mr Mackenzie’s solicitors filed late submissions to the authority in support of its application.  There was much correspondence 
with MAS concerning whether that late material should have been considered in the further assessment application.   
 

The insurer objected to the late submissions.  During the life of its objections and arising debate it did not respond 
substantively.  Ultimately the material was admitted. The insurer requested an opportunity to make submissions in reply.  
Before it could so, MAS elected to accept the application and permit further assessment. 
 

The insurer contended that it was unfair that the submissions were considered absent the insurer’s reply.  MAS responded 
that the insurer could submit further material to the MAS assessor (as opposed to the proper officer who had determined the 
further assessment application). 
 

The correspondence from MAS comprising its decision to permit further assessment was executed by a ‘case manager for 
proper officer’.  It relied upon the authority of the proper officer.   
 

The insurer sought judicial review of the decision on three grounds.  
 

Denial of procedural fairness. 

 
The insurer alleged that it was denied procedural fairness because it did not have an opportunity to respond to the claimant’s 
late submissions prior to the matter’s referral for further assessment.   
 

The court observed that the insurer held the late submissions from 18 April to 5 May.  During this time it objected to admission 
of the material but did not respond in a substantive fashion.  The insurer had opportunity to join issue with matters raised in the 
submission; it did not adopt that opportunity.  The court accepted that it “may have been a preferable approach” if the proper 
officer allowed more time for the insurer to respond substantively.  However that was not a test of procedural fairness.  The 
court decided that the insurer had opportunity to make further submissions and it elected not to do so.  There was no inherent 
right of reply.  There was no denial of procedural fairness. 
 

The decisions and reasons to send the matter for further review were not those of the proper officer. 
 

The Court accepted that the decisions were those of the proper officer, merely signed by a delegate of that officer (a case 
manager).  The fact that the proper officer did not sign the correspondence/decision did not indicate that it did not emanate 
from her.  The Act requires that the decision be made by the proper officer; it does not mandate that the communication be 
executed by her. 
 

Error of law in reasons for decision. 
 

The insurer submitted that MAS did not apply the proper legal tests.  The proper officer said that if particular issues were 
proved there could be a material difference to the assessment.  The insurer asserted that the proper officer avoided making a 
decision and therefore misconstrued the requirements of Section 62.   
 

The insurer also submitted that the decision did not include reasons, merely brief conclusions.   
 

The court noted the language of qualification employed by the decision maker and opined that this did not constitute 
application of a wrong legal test.  The language merely served to explain how the proper officer concluded that the further 
evidence might have a material effect on the assessment. 
 

The insurer’s summons was dismissed by Johnson J.   
 

This case demonstrates that the proper officer need not execute documents bearing her decision but can delegate that 
function. 
 

The matter determined that a party to a MAS deliberation who is not afforded explicit opportunity to submit responding 
submissions (beyond the initial application/reply) will not necessarily suffer procedural unfairness.  This decision suggests that 
it is wise for a party to lodge responding submissions contemporaneously with assertions that late submissions (presumably 
by all parties) ought to be rejected.  This judgment suggests that submissions will be rejected infrequently. 
 

The decision also observes that a MAS proper officer may point to areas of uncertainty in medical evidence, foreshadowing 
that the uncertainty must be addressed by a MAS assessor, as part of a finding that the impairment assessment might change 
if those contingencies eventuate.   
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Extinguishment of Security Interests under PPSA 
 

The Personal Property Securities Act (CTH) (“PPSA”) provides for certain circumstances under which security interests in 
personal property are automatically extinguished.  
 

The PPSA in part 2.5 contains the extinguishment rules which set out circumstances in which property may be sold or leased 
free of a security interest. One of these (contained in section 46) is when the relevant property is sold or leased in the ordinary 
course of grantor’s business.   Unless an extinguishment rule applies, the property sold or leased will be subject to the security 
interest.   
 

A common example occurs where a wholesaler sells goods to a retailer on credit and the retailer then on-sells to a customer.  
Any security interest the wholesaler may have in the goods (i.e. a PMSI or capitalised under retention of title) will continue in 
the goods, unless the sale by the retailer was in the ordinary course of its business. 
 

Under Australian Law there are no clear authorities or definitions of what constitutes ordinary course of business. It is 
therefore useful to consider the approach taken by the Canadian and New Zealand Courts under their respective Personal 
Property Securities Acts.  A leading Canadian authority on the ordinary course of business in a personal property securities 
context is Fairline Boats Limited v Leger et al (1980) 1PPSAC 218 (“Fairline”).  The approach taken by Linden J in Fairline was 
that whether a transaction is in the ordinary course of business is a question of fact requiring all circumstances of the 
transaction to be considered.  Linden J found that usual transactions of similar businesses were relevant and that uncommon 
transactions, if ordinarily entered into, could also come within the definition.  The case took an objective approach that every 
transaction must consider the nature of the business over the frequency of the transaction and whether similar businesses 
carried out such transactions.   
 

In subsequent decisions however, the Canadian Courts have tended to take a more subjective approach.  In Wandering Creek 
Farms Limited v Sphenical Capital Inc 2010 ABQB 825 the Queens Bench set out a number of subjective elements relevant 
as to whether a transaction occurs in the ordinary course of business.  This included the transaction type, the place of the 
sale, the parties to the transaction, the quantity of goods sold, the price charged, whether there was any advertising and the 
percentage of overall volume of sales the transaction represented.  The list developed in this case was also used as a guide in 
the commentary to the Australian Personal Property Securities Act.   
 

The subjective approach under Canadian law was followed further in New Zealand in Gibson v Stocko Limited [2010] NZHC.  
Here the Courts found that a two step test is required.  The first step is to determine the business of the seller and secondly to 
enquire whether the sale was made in the ordinary course of that business.  Section 46 of the PPSA also follows a subjective 
approach in that it states that a purchaser will take collateral free of a security interest if it was sold or leased in the ordinary 
course of the seller’s or lessor’s business of selling or leasing personal property of that kind.  It would appear that it is not 
relevant to consider what other people engaged in the same type of business would do. 
 

There is a body of Australian case law mostly related to floating charges dealing with the ordinary course of business concept, 
most of which adopt an objective test.  For example, in Taylor v White (1964) 110 CLR, Dixon CJ said “I do not doubt that in 
the ordinary course of business refers to business as a general conception and is not restricted to the conduct of any particular 
business such as the business carried on in a shop or merchant office or the like, but is referring to the transaction of business 
as a known and recognised activity pursued by anybody engaged in an attempt to win or earn or make money or a living in a 
systematic or regular way”.   
 

The existing body of case law appears to have a settled interpretation as to what constitutes ordinary course of business. 
However the cases have been decided the context of fixed and floating charges or preference payments in liquidation and 
they refer to business in a more general sense than the PPSA.  The drafting of the PPSA suggests that ordinary is to be 
confined to what is ordinarily done of the particular business in question.   
 

The better view would appear to be that the Canadian and New Zealand authorities provide a logical basis for determining 
ordinary course of business under PPSA, rather than the relevance of existing case law. 
 

 

 
 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  
This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 

specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  

GD News 
 

February 2013 Issue 

Page 20 


