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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
New Anti-Discrimination Laws Are On The Way 
 
The Federal Government’s proposed reforms to Australian Anti-Discrimination laws is one step 
closer following the release of an exposure draft of the Human Rights and Anti-Discrimination Bill 
2012.  The new legislation will replace the Age Discrimination Act 2004, the Disability 
Discrimination Act 1992, the Racial Discrimination Act 1975, the Sex Discrimination Act 1984 and 
the Australian Human Rights Commission Act 1986 and will consolidate Anti-Discrimination laws 
into a single piece of legislation. 
 
Discrimination, sexual harassment and racial vilification will remain unlawful.   
 
The legislation is not intended to exclude or limit the operation of State or Territory anti-
discrimination laws and it is not intended to cover the field and override those laws. 
 
The exposure draft makes it clear that it is not intended to make significant changes to what is 
unlawful, however the proposed legislation will: 

� lift differing levels of protection to the highest current standard to resolve gaps and 
inconsistencies without diminishing protections;  

� provide clearer and more efficient laws; 

� introduce a streamlined complaints process to make it more efficient to resolve disputes. 
 
There will be a single simplified test applying to all attributes that are unlawful.  The legislation 
aims to: 

� harmonise protections found in the Fair Work Act 2009 and State and Territory 
anti-discrimination laws; 

� shift the burden of proof once a complainant has established a prima facie case 
recognising that the alleged discriminator is best placed to know the reason for an action 
and to have access to relevant evidence; and 

� provide that the costs of litigation should generally be borne by the parties whilst retaining 
a discretion to award costs in the interests of judgment. 

 
The protected attributes are those found in the four pieces of legislation which will be replaced 
and include age, breast feeding, disability, family responsibilities, gender identity, immigrant 
status, industrial history, marital or relationship status, medical history, nationality or citizenship, 
political opinion, potential pregnancy, pregnancy, race, religion, sex, sexual orientation and social 
origin. 
 
Discrimination will be defined to arise in two ways: 

� discrimination may arise where a person treats another person unfavourably (that is, to 
their detriment) because the other person has a particular protected attribute.  This will be 
known as “direct discrimination”; 

� discrimination may also arise where people of a particular attribute or attributes are 
disadvantaged by a policy.  This is referred to as “indirect discrimination”. 
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Unfavourable treatment includes harassment, and other conduct that offends, humiliates, insults or intimidates the other 
person.   
 
Unlawful discrimination will occur where a person has a protected attribute and has experienced discrimination based on that 
attribute.  Conduct is discriminatory and unlawful unless it falls within the exceptions specified in the legislation.   
 
The complainant bears the burden of establishing the primary elements of discrimination including the presence of an attribute 
and unfavourable treatment or imposition of a policy which disadvantages people with that attribute and once that is 
established the burden shifts to the alleged discriminator to adduce evidence to explain the conduct.  The alleged discriminator 
will bear the burden of establishing defences including the exceptions. 
 
An example of the exceptions specified in the Bill is found in Clause 24, which provides that it is not unlawful to discriminate 
against another person in work if the person cannot meet the inherent requirements of a job.  The inherent requirements 
exception does not apply to discrimination on the basis of a person’s disability if the employer could have made a reasonable 
adjustment for that disability that would allow the other person to carry out the inherent requirements of the job.   
 
The term “inherent requirements” is not defined.   
 
Clause 24 also contains a list of guiding factors that an employer must take into account when determining whether a person 
would be able to carry out inherent requirements of the particular work and those factors include the person’s past training, 
qualifications and experience relevant to the particular work, the person’s previous performance and whether it is reasonable 
to make adjustments.   
 
Clause 24 also provides that a person is obliged to make a reasonable adjustment if the person could have made the 
adjustment without unjustifiable hardship being caused to them.  In determining whether or not there is unjustifiable hardship 
the following factors are taken into account: 

� the nature of any benefit or detriment likely to accrue to, or to be suffered by any person concerned; 

� the effect of any disability of any person concerned; 

� the financial circumstances and the estimated amount of expenditure that would have to be incurred to make the 
adjustment; 

� the availability of financial and other assistance to the person that must make the adjustment; 

� any relevant guidelines or action plans prepared or given by the Human Rights Commission. 
 
It must be remembered the proposed legislation permits the Commission to publish guidelines and provide action plans to 
businesses. 
 
When it comes to a dispute the Court will have the power to make orders preventing a person from continuing to discriminate, 
declare conduct is unlawful, require reasonable acts or a course of conduct to be implemented to ensure discrimination does 
not happen again, impose a compensation order, order re-employment, order the termination of a contract.  
 
In litigation involving discrimination the parties will be entitled to legal representation.  Proceedings will be brought in the 
Federal Magistrate’s Court and/or Federal Court.  Each party will bear their own costs of the proceedings unless the Court 
considers there are circumstances that justify a costs order including an order for security for costs. In assessing whether or 
not there should be a cost order, the Court will have regard to: 

� the financial circumstances of each of the parties; 

� whether any party to the proceedings is receiving assistance by way of legal aid; 

� the conduct of the parties to the proceedings; 

� whether any party to the proceedings has been wholly unsuccessful in the proceedings; 

� whether any party to the proceedings made an offer in writing to another party and the terms of the offer. 
 
Whilst the new legislation does not create new rights, it fine tunes and enhances existing rights and will provide a one stop 
shop for anti-discrimination laws. 
 
It looks like changes to Australian Anti-Discrimination laws are set to take place before the next Federal election. 
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Product Suppliers Liability 
 

The NSW Supreme Court was recently called on to consider a claim against Core Gas Pty Limited, a supplier of hydrogen 
chloride gas in cylinders brought by Penford Australia Pty Limited, a customer of Coregas,  flowing from a damages claim 
brought by a Penford employee who suffered injury whilst unpacking the gas cylinder.  The Court of Appeal in Coregas Pty 
Limited v Penford Australia Pty Limited confirmed that a supplier can be liable for injuries by a customer’s employee injured 
whilst unpacking goods. 
 

Core Gas supplied gas cylinders which were 1.6 metres in height and weighed 125kg when full.  The cylinders were delivered 
in a metal cage, one side of which operated as a ramp.  Anthony Spence, an employee of Penford was injured whilst using the 
ramp to unload a gas cylinder.  There were 12 cylinders in the cage. 
 

The floor of the metal cage stood 140mm above the ground.  The front of the cage had a hinge flap made of steel checker 
plate.  The side could be lowered and would become a ramp. 
 

The cage, when delivered to Penford was stored outdoors.   
 

Spence had been performing the job of unloading cylinders from these cages for approximately four years.  He was instructed 
to open the cage, lower the ramp, undo the safety bar and harnesses around the bottles and then manoeuvre, by hand, the 
cylinders down the ramp to a trolley placed at the bottom of the ramp which was specifically designed for the movement of 
cylinders.  The trolley base had a wind up mechanism so it could be raised above ground level. 
 

Spence slipped on the checker plate whilst manoeuvring the heavy gas bottle.  Spence and Core Gas were not aware of other 
incidents where someone had slipped on the ramp when unloading the cylinders.   
 

The expert evidence established that the risk of slipping would have been reduced if the ramp had been propped up to provide 
a flat surface onto which to load the cylinders. 
 

Spence brought proceedings against Penford in negligence.  Those proceedings were settled for $469,641.27. 
 

Penford then commenced proceedings against Core Gas, seeking contribution and/or indemnity in respect of the monies paid, 
arguing that Core Gas was negligent and a joint tortfeasor and liable to contribute.  A claim was also made under Section 
151Z of the Workers Compensation Act 1987 to recover workers compensation payments made.   
 

The trial judge found that Core Gas was negligent and apportioned responsibility equally between the employer and Core Gas 
and entered a judgment in favour of Penford on that basis. 
 

Core Gas appealed to the Court of Appeal and whilst it was unsuccessful in its argument that it did not owe a duty of care it 
succeeded in its argument that its share of responsibility was less than 50%. 
 

Hoeben JA, in the unanimous judgment of the Court of Appeal noted: 

“It was reasonably foreseeable by the appellant (Core Gas) that the gas cylinders would be unloaded as they were, that is 
by a single worker, using the ramp and doing his best to manoeuvre a heavy and awkward cylinder down the ramp in 
circumstances where he had to position his feet on the ramp, there being no room available on the surface of the cage on 
which the cylinders were positioned.  It was also reasonably foreseeable that the ramp could become wet because it was 
known to the appellant (Core Gas) that cages of cylinders were positioned in the open.  For those reasons, it was also 
reasonably foreseeable that when attempting to perform such an activity, a worker could slip and be injured because of 
the weight and awkward shape of the cylinders and the slope and wetness of the ramp. 

In supplying the cage loaded with full cylinders to a customer such as the respondent (Penford), the appellant (Coregas) 
did not merely supply a product or a plant and equipment.  The cage was designed to enable the cylinders to be unloaded 
in the manner described above and that was the most likely method that the customers and their employees would use to 
unload cylinders from the cage.  …there was a duty on the appellant (Core Gas) to provide a cage and ramp which did 
not, used in this way, subject those foreseeable users to an unreasonable risk of slipping on the cage while doing so.” 

 

The Court of Appeal noted the dangers associated with unloading the cage were real and evident.  The Court of Appeal noted 
that construction of the cage invited the method of unloading which was used and interestingly, this method of unloading was 
“standard practice throughout Australia”. 
 

Hoeben JA noted: 
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 “The question is, did the appellant (Core Gas) owe a duty of care to the worker to take reasonable care to supply a cage 
and ramp for its gas cylinders which would not subject him as a foreseeable user to an unreasonable risk of injury while 
moving the gas cylinders?  The relevant relationship was not that between the worker and the respondent (Penford) but 
between the appellant (Core Gas) on the one hand and the worker on the other.  It was a relationship brought into 
existence by the distribution by the appellant (Core Gas) of large cumbersome 125kg gas cylinders in a cage with a 
purpose built integrated ramp, plainly intended to be used in unloading cylinders without the provision of a safe and stable 
place to stand when the first few cylinders were to be unloaded.” 

 

The Court of Appeal noted that the manner in which Core Gas chose to present its goods created a direct relationship 
between Core Gas and whomsoever might attempt to unload the cage and that was sufficient for a duty to arise.   
 

Hoeben JA concluded Core Gas’ duty was: 

“to provide cylinders in a cage that would not subject foreseeable users, including those who might be inadvertent at 
times, to an unreasonable risk of injury when attempting to manually unload them by using the integrated ramp on the 
cage.” 

 

However, the Court of Appeal did not agree that the employer and Core Gas were equally to blame.  The original trial judge 
findings on apportionment involved an exercise of discretion and the question was whether or not that exercise miscarried.  
The Court of Appeal held that it had miscarried as the trial judge had concluded that Core Gas stipulated that the cage be 
stored outside and therefore exposed to the elements where there was no evidence to support that finding.  Further, the trial 
judge also held that the design of the cage and ramp was within the control of Core Gas but there was no evidence that 
Core Gas had any influence, control or capacity to control the design of the cage and ramp.  The Court of Appeal noted that 
the trial judge erred in taking these unproven facts into account, the exercise of his discretion in relation to apportionment 
could not stand. 
 

The Court of Appeal noted there were a number of steps which Penford could have taken to provide Spence with a safe 
system of work including chocking the ramp.  The Court of Appeal noted that whilst Core Gas owed a duty of care to provide a 
cage and ramp that was safe and did not subject foreseeable users to an unreasonable risk of injury, the employer remained 
subject to its obligation to take reasonable steps to provide the employee with adequate plant and equipment and a safe 
system of work.  Liability was apportioned 75% to the employer and 25% to Core Gas. 
 

Businesses need to be mindful that the products they manufacture or supply must be packaged appropriately and in a way 
which will allow the product to be safely unpacked. The packaging must not create a risk of injury to those who are called on to 
unpack the goods. 
 

In this case, the duty owed was simply stated as a duty to provide a cylinder in a cage that would not subject foreseeable 
users including those who might be inadvertent at times, to an unreasonable risk of injury when attempting to manually unload 
the cylinders using the integrated ramp on the cage. 
 
Apportionment of Liability Between Occupiers & Property Managers 
 
Building owners are increasingly utilising facilities managers to manage dealings with lessees.  The delegation of responsibility 
to facility managers is an efficient way to minimise risk.  A person injured at a building will look to the facility manager and/or 
lessees who are occupiers of the building, to recover damages for their injuries rather than pursue the owner of the building.  
However, apportionment of liability between the facility manager and a lessee is often an issue. 
 

The NSW Court of Appeal in Jones Lang LaSalle (NSW) Pty Ltd v Taouk was recently called on to consider the apportionment 
of liability between a building services manager and an occupier of a car park when a user of the car park slipped on oil in the 
car park.  Not surprisingly, the Court of Appeal confirmed that it was the car park operator that bore the lion’s share of liability. 
 

Jones Lang Lasalle (NSW) Pty Limited (“JLL”) provided property management services to the owners of Australia Square 
Tower.  Wilson’s managed and operated the three level car park in the tower. 
 

Mr Taouk, late one evening, sustained serious injury when he slipped and fell on grease and oil on the concrete floor of Level 
2 of the car park in Australia Square Tower. 
 

The grease and oil had escaped from a container inside a grease trap room at the northern end of the car park.  Taouk was 
walking to his car which was parked with its passenger side parallel to the southern exterior wall of the grease trap room.  The 



door to the grease trap room was locked. 
Taouk successfully claimed damages from Wilson and JLL recovering a sum of $219,327 and liability was apportioned 30% to 
JLL and 70% to Wilson’s.   
 

Both Wilson and JLL appealed with Wilson’s arguing that it was not liable at all. 
 

The trial judge found that the overflow of grease and oil into the car park happened at some time after Taouk arrived at the car 
park and before he returned to the car.  The trial judge also found that it was more likely than not that the spillage began not 
less than one hour before Taouk returned to the vehicle.  Taouk argued that Wilsons ought to have had a reasonable regime 
of inspection of the car park requiring 30 minute inspections and if it did so, the spillage would have been detected and the 
accident could have been prevented. 
 

Taouk’s case against JLL was based on the fact that at the time of accident there was an irregularity of the operation of an 
alarm system designed to warn when the grease and oil in the grease trap container had reached a particular level, JLL had a 
building management control system which, if the alarm had worked, would have escalated the alarm to other places.  The 
irregularity in the operation of the alarm system was recorded some eight days before the incident and on that basis the trial 
judge found that JLL was negligent in not addressing the faulty alarm system. 
 

Whilst the trial judge’s findings on the facts were challenged, those challenges were unsuccessful.   
 

Wilson argued it had not breached its duty of care and the Court of Appeal confirmed that Wilson’s duty as occupier of the car 
park to the class of persons of which Taouk was a member, namely users of the car park, was a duty to take reasonable care 
to avoid foreseeable risks of injury to them. 
 

The Court of Appeal confirmed the duty of care of an occupier such as Wilson’s was to take reasonable care for the safety of 
users of the car park so that they were not exposed to an unreasonable risk of physical injury including from slipping on the 
car park surface.  The Court of appeal noted: 

“That duty was not concerned with unreasonable risks of slipping on some substances only or on substances from some 
source and not others.  It was directed to the risk of slipping by reason of the presence of any substance on the car park 
surface, a risk that Wilson’s witnesses acknowledged.” 

 

The real issue in this case was not whether or not there was a duty of care owed, rather the issue was whether or not there 
was a breach of duty and it was therefore necessary to determine what was a reasonable response to the risk.   
 

Taouk argued that a reasonable person in Wilson’s position would have undertaken an inspection at least every hour.  The 
Court of Appeal ultimately concluded that a reasonable person in Wilson’s position would have required that on Saturday 
nights there be at least hourly inspections of the car park surface.  The number of cars and persons using the car park on a 
Saturday night and the possible safety issues were such that inspections at that level were warranted.  Accordingly, Wilson’s 
had breached their duty of care. 
 

In relation to apportionment, Wilson’s argued that JLL had primary responsibility for ensuring that the grease did not escape 
from the grease trap undetected and should have the larger share of responsibility. 
 

The Court of Appeal noted: 

“A trial judge, when determining apportionment, is called on to weigh up respective acts and omissions and balance 
degrees of contribution.  This involves a discretionary determination.” 

 

A claim for contribution between tortfeasors in New South Wales is governed by the Law Reform (Miscellaneous Provisions) 
Act 1946 and a Court allows recovery between tortfeasors liable in respect of the same damage of such amounts “as may be 
found by the Court to be just and equitable having regard to the extent of that person’s responsibility for the damage”. 
 

Meagher JA, in his judgment, noted: 

“An assessment of that responsibility requires a comparison, with respect to the acts or omissions of each tortfeasor, of 
the degree of departure from the standard of care and of the relative importance of those acts or omissions in causing the 
damage.  …that task of apportionment involves the weighing of a number of considerations and the making of judgments 
about which minds might reasonably differ.  Accordingly, a conclusion in respect of apportionment is subject to appellant 
review in accordance with the established principles which apply to the exercise of judicial discretion.” 

 

Meagher JA when on to note: 
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“Whilst JLL had to take those reasonable precautions directed to preventing or being aware of escapes of liquid from the 
grease trap, Wilson had to take reasonable precautions directed to keeping the car park surface clean and free of any 
form of spillage, whether caused by patrons or their cars or from any other source, such as a broken water pipe.  Another 
potential course of spillage, at least as a realistic possibility, was the grease trap. 

In this case JLL had an alarm system in place to warn of the overflow of the grease trap.  The alarm system was or 
should have been known to be faulty.  JLL’s failure was in not having a system in place which ensured a response to that 
knowledge by repairing the alarm and taking steps in the meantime to ensure that the grease trap did not overflow or if it 
did, that someone would act promptly.” 

 
Wilson had failed to implement regular inspections. 
 
The Court of Appeal confirmed that Wilsons was in a better position than JLL to deal with the risk of oil and grease on the 
surface and in those circumstances the trial judge’s apportionment was not manifestly excessive or otherwise shown to have 
been arrived at by a process which took account of a wrong fact, or applied a wrong test or took account of an irrelevant 
consideration or failed to take account of a relevant consideration and therefore should not be overturned. 
 
The trial judge, in determining what was just and reasonable, had not fallen into error. 
 
As can be seen  the occupier of the premises has the best opportunity to deal with risks which are presented by spillages 
notwithstanding the source of the spillage.  Accordingly, occupiers are likely to bear a greater responsibility for the damage 
suffered by persons who slip on substances on premises, however building service manager whose negligence causes or 
contributes to the spillage, will not escape liability. 
 
Section 42 Civil Liability Act Defences – You Must Lead Evidence of Financial Resources 
 
In NSW Section 42 of the Civil Liability Act 2002 provides that in determining whether a public or other authority has a duty of 
care or has breached a duty of care, in proceedings for civil liability the following principles apply: 
 

� the functions required to be exercised by the authority are limited by the financial and other resources that are 
reasonably available to the authority for the purpose of exercising those functions; 

� the general allocation of those resources by the authority is not open to challenge; 

� the functions required to be exercised by the authority are to be determined by reference to the broad range of its 
activities (and not merely by reference to the matter of which the proceedings relate).  The authority may rely on 
evidence of its compliance with general procedures and applicable standards for the exercise of its functions as 
evidence of the proper exercise of its functions in the matters of which the proceedings relate. 

However, the NSW Court of Appeal in Bathurst Regional Council atf The Bathurst City Council Crown Reserve Trust v 
Thompson has confirmed that the s42 defence cannot be examined in a vacuum and evidence must be led by the authority 
seeking to rely on the defence in order for the defence to be considered. 
 
Thompson was injured when he slipped on the top step of a rotunda in a park.  The case was conducted on the basis that the 
Council was the trustee of a trust which owned the rotunda.   
 
The top stop on the rotunda was narrow, there were no warnings signs about it being narrow. The rotunda had been built in 
the Victorian era in 1890 and was heritage listed and whilst there was no evidence that any accidents had occurred in the 
past, nor was there evidence that accidents had not occurred.   
 
The trial judge noted there was no anti-skid strip on the nosing and the step was in a generally poor surface condition.  The 
trial judge concluded that the Council had failed to warn Thompson of the risk of injury and had been negligent.   
 
The trial judge also concluded that the Council was not a public or other authority within the meaning of Section 42 of the Civil 
Liability Act as the trust was the true occupier of the park. 
 
The Council appealed. 
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The Council argued that a trust was not a separate legal entity, separate from the trustee and the true occupier was the 
trustee, the Council  and the Council came within the definition of a public authority in the Civil Liability Act 2002. 
 
Unfortunately, the Court of Appeal noted that no information or evidence was provided to the Court concerning the relationship 
between the Council and the trust.  It was noted that the proceedings were conducted on the basis that the Council owned and 
occupied the park in its capacity as trustee but that did not accurately reflect the true position as to ownership of the park.   
 
The Court of Appeal noted that the trust had been established by a notification in a Government Gazette and the Council had 
been appointed to manage the affairs of the trust.  If the proceedings had been conducted on the basis that the trust was a 
separate entity, it would be necessary to consider whether or not Section 42 applied to that trust.   
 
However, the Court of Appeal noted that it was not necessary to consider the application of Section 42 whether or not the 
Council was the occupier or the trust was a separate legal entity and the occupier as the Council led no evidence to engage 
the application of Section 42.   
 
Hoeben JA in the unanimous judgment of the Court of Appeal, concluded: 

“Implicit in the appellant’s (Council’s) submission is an assumption that the trial judge was obliged to take into account 
those principles even if no evidence of any of the matters in s42 was adduced.  That is not so.  A simple reading of the 
section makes that clear.  There has to be evidence of “the financial and other resources” that are available to the 
authority and “the general allocation by it” of those resources.  There needs to be evidence as to the range of the 
authority’s activities.  Without that basic material, a Court has nothing upon which to apply the principles in the section.” 

 
The Court of Appeal confirmed that without evidence of the financial resources and allocations there is no subject matter to 
which the Section 42 principles could be applied.  Accordingly, in this case Section 42 had no application. 
 
Hoeben JA confirmed that the correct approach to Section 42 is found in the judgment of Campbell JA and Sackville AJA in 
Roads and Traffic of NSW v Refrigerated Roadways Pty Limited.  Campbell JA relevantly said: 

“The effect of section 42(a) in the present case is that what the RTA can be required by the law of negligence to do is 
limited by the financial and other resources that are reasonably available to the RTA for the purpose of carrying out the 
care, control and management of freeways and any other roads that are under its care, control and management. Its 
budget for that purpose is so large that any expenditure that would have been involved in earlier screening of the Glenlee 
Bridge, or indeed in earlier screening of all overpasses on freeways would have been well within its budget.  

When section 42(b) uses the expression "those resources" it is referring back to section 42(a). What section 42(b) 
requires not to be challenged, in the present case, is the "general allocation" by the RTA of those resources that are 
reasonably available to the RTA for the purpose of the care control and management of freeways and other roads under 
its care control and management.  

There is an important difference in prepositions between section 42(a) and section 42(b). Section 42(a) is concerned with 
the resources reasonably available to the authority, while section 42(b) is concerned with the allocation of those 
resources by the authority. In other words, section 42(b) starts from the position that certain resources are reasonably 
available to the authority, and considers the allocation that is made by the authority of those resources." 

 
Essentially an authority will need to lead evidence which demonstrates that there is a rational and systematic approach to the 
allocation of resources. 
 
The case serves to provide a warning to all Councils that to rely on Section 42, there must be evidence led on financial 
resources and allocation before the Court can consider that defence. 
 
The availability of the Section 42 defence was only one issue for the Court of Appeal in Thompson’s case.  The Court of 
Appeal was also called upon to determine whether or not the trial judge had erred in finding that there had been negligence.   
 
The Council accepted there was a foreseeable risk of injury when a person descended the stairs but did not concede that 
there was any basis for a finding that it knew or ought to have known about the particular risk of harm which the top step gave 
rise to.   
 
The trial judge rejected the argument that the lack of evidence of complaint or previous injury coupled with the use of the park 
and rotunda by many people required an inference to be drawn that there were no complaints and no previous injuries.  The 
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Court of Appeal agreed with the trial judge’s approach on this issue.   
 

Whilst the Court of Appeal noted there was no evidence of complaints of previous injury this should be distinguished from 
evidence that there had been no complaints of previous injuries.  Hoeben JA noted: 

“The two concepts are quite different.  The absence of evidence meant that there could have been complaints of previous 
injuries but there was simply no evidence of it“ 

 

The Court of Appeal noted that if any inference were to be drawn in this case, it would have been an inference adverse to the 
Council.  The Council was in the best position to provide evidence as to whether there had been complaints of previous 
injuries but had declined to do so.  The Court of Appeal noted it was open to the trial judge to draw an inference, had he 
wished to, that evidence would not have assisted the Council on this point. 
 

This findings serves as a reminder that where a defendant seeks to rely on the contention that there had been no previous 
accidents or incidents, the defendant, who is usually in the best position to lead evidence of the absence of previous 
accidents, must do so.  Positive evidence must be adduced otherwise there is a risk of an adverse inference being made 
against the defendant.  In other words, the defendant must go into evidence and establish that there had been no previous 
accidents. 
 

The Court of Appeal confirmed that the trial judge’s finding that the risk created by the narrowness of the top step was a risk 
which the Council knew about or ought to have known about as the trial judge was entitled to infer that because the rotunda 
and its surrounds were well kept and used by many people and that officers from the Council would from time to time inspect 
the rotunda with a view to assessing its state of repair and safety, it ought to have known of the risk. 
 

In this case the trial judge’s findings were not overturned. 
 

The case is significant as it confirms that a defendant should lead evidence to establish that there had been no prior accidents 
otherwise an adverse inference can be drawn against the defendant that any evidence led on that issue would not assist the 
defendant.  
 

Further in the absence of direct evidence on financial resources and allocation, a Court is unable to consider the application of 
Section 42 of the Civil Liability Act 2002 which is seen as a defence available to Councils and local authorities against a 
challenge to the way in which Councils spend money on the elimination of risks. 
 
Causation – But For Test Alive And Well 
 

In a personal injury claim a Court is called on to consider whether or not a defendant owes a duty of care, whether there has 
been a breach of that duty of care and whether that breach of duty has caused the loss. In order for a claimant to succeed in a 
negligence claim, it is necessary for the claimant to establish that the negligence caused was a necessary condition of the loss 
or damage.   
 

In New South Wales, the Civil Liability Act 2002 sets out the principles which a Court must consider in determining a 
negligence claim. 
 

A person is not negligent unless there is a foreseeable risk, the risk is not insignificant and in the circumstances a reasonable 
person in the defendant’s position would have taken those precautions to eliminate the risk.   
 

However, the fact that there has been a breach of duty of care as a reasonable person would have taken precautions to avoid 
the risk does not establish an entitlement to damages unless the negligence was a necessary condition of the occurrence of 
the harm and the Court considers it is appropriate for the scope of the negligent person’s liability to extend to the harm so 
caused.  These principles are found in Section 5D of the Civil Liability Act 2002. 
 

The Courts have held that a necessary condition is a condition that must be present for the occurrence of the harm.  There 
may be more than one set of conditions necessary for the occurrence of particular harm and the test will be satisfied if the 
negligence completes a set of conditions that are jointly sufficient to account for the occurrence of the harm.  There may be 
many actions or omissions that could be recognised as making a material contribution to the harm.  However, it is incumbent 
on a claimant to establish that the act or omission was a necessary condition of that harm. 
 

The NSW Court of Appeal in State of New South Wales v Mikhael was recently called on to consider causation in 
circumstances where a claim had been brought against a school alleging that it had been negligent in failing to advise 
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teachers of a student’s propensity to behave aggressively and, as a consequence, the school should be held liable for injuries 
sustained by another student as a result of the actions of the aggressive student. 
 

Mikhael sustained a serious injury resulting in brain damage when he was assaulted by a fellow student (“T”).  Mikhael alleged 
that the school had breached its duty of care by failing to provide teachers with information as to T’s propensity to violence, 
even if provoked by minor events.   
 

T had been involved in another serious incident approximately six weeks prior to Mikhael’s assault whereby he assaulted 
another student.  T had assaulted another student after a touch football match and on that occasion an ambulance had been 
called and the Police were contacted.   
 
The trial judge in Mikhael’s case found that the school had been negligent in failing to take precautions.  The school filed an 
appeal arguing that the trial judge had erred in finding that it had breached its duty of care and secondly, that there was no 
analysis on causation and the trial judge made no findings as to causation and Mikhael had not established that any 
negligence of the school had caused the harm. 
 

The Court of Appeal was therefore called on to determine whether or not the school had breached its duty of care and whether 
or not the breach was a necessary condition of the harm. 
 

In an unanimous judgment, the Court of Appeal held that the school had been negligent, however, Mikhael had failed to 
establish that the negligence was a necessary condition of the harm.   
 

In the major judgment, Beazley JA confirmed that whether the school breached its duty of care was to be determined having 
regard to the Civil Liability Act.   
 

Beazley JA noted that the Civil Liability Act essentially enacts in statutory form the common law test of breach of duty.   
 

The question as to whether there has been a breach of duty must be assessed prospectively.   
 

Beazley JA noted the evidence has to establish that there was a foreseeable risk of harm for students should T be provoked.  
He had reacted violently some weeks previously in circumstances of a low level of provocation.  T had transgressed school 
rules in this regard and had failed to observe the school’s “walk away” policy.   
 

The student had received counselling after the incident and the counsellor had formed the view that there was a very low risk 
that T would re-offend.  The counsellor had privacy concerns for T and consequently the counsellor did not advise the 
Principal or Head of Welfare at the school about the original incident. 
 

When balancing whether or not there is a duty of care and a breach of duty, Section 5B of the Civil Liability Act provides that 
the Court is to consider amongst other things: 

� the probability that the harm would occur if care were not taken; 

� the likely seriousness of the harm; 

� the burden of taking precautions to avoid the risk of harm; and 

� the social utility of the activity that creates the risk of harm. 
 

The Court of Appeal noted that when examining the burden of taking precautions to avoid the risk of harm, financial 
considerations are not the only factors taken into account.  Beazley JA noted that: 

“There is nothing in the words of the Section, nor in the common law principles which stand behind s5B that requires this 
provision to be confined to the economic burden of taking any particular precautions.  In the given case, s5B(2)(c) may 
require consideration to be given of the burden of taking precautions to avoid a risk of harm.  Such consideration may 
extend to factors such as time or distance or communication.  It may be that a precaution, for some reason, would be 
difficult to implement depending upon the circumstances of the particular case.  Consideration may need to be given to 
less tangible burdens, such as the privacy concerns ... to which Ms Brookton referred in this case.  On the facts here, 
however, Ms Brookton agreed it would have been prudent for teachers to have been told that T had anger management 
problems”. 

 

The Court of Appeal noted there was a foreseeable risk of harm.  The school had failed to take the precaution that both the 
Principal and the Head of Welfare considered appropriate to take reasonable care for the safety of students, namely 

 
December 2012 Issue 

Page 9 



notification of anger management issues experienced with a student to all teachers. 
Accordingly, the school had been negligent.  However, it was incumbent on Mikhael to establish causation in accordance with 
the elements found in Section 5D of the Civil Liability Act.   
 
On the question of causation, the Court of Appeal noted the breach of duty was one of omission.  In order to establish 
causation, Mikhael had to demonstrate that the school’s negligence in failing to provide Ms Edgar, a teacher, with the full 
details of the earlier assault, including the minor provocation that had caused it, was a necessary condition of the occurrence 
of the harm.   

 

Beazley JA noted that the Civil Liability Act imposes “the “but for” test as the first gateway to proof of causation.” 
 
The Court of Appeal noted in this case that in order to prove causation,: 

“Mikhael was required to establish that Ms Edgar should have done what would have prevented the harm to Mikhael, in 
other words the question of factual causation involved determination of the probable course of events had Mrs Edgar 
been informed of T’s propensity to a violent response when provoked.  The onus of proving the probable course of events 
rested with Mikhael and Mikhael was required to establish the underpinning factual circumstances to establish that, but 
for the failure to advise Mrs Edgar of T’s propensity to violence, the injury would not have occurred.” 

 
The Court of Appeal noted that it was imperative for Mikhael to ascertain from Mrs Edgar what she should and would have 
done given that the school had failed to take the precaution which consisted of the school’s breach of duty.  Mrs Edgar was 
questioned in her cross-examination as to what information should have been provided to her and she was forthcoming in that 
examination that the information should have been provided.   
 
The Court of Appeal noted however Mrs Edgar was not cross-examined on what she would have done blessed with the 
information and the Court of Appeal commented it was not entitled to speculate as to what her evidence may have been.   
The Court of Appeal concluded that Mikhael had fallen short in establishing that the negligence was a necessary condition of 
the harm. 
 
Whilst the Court of Appeal determined that this was a case where it was appropriate for the scope of the school’s liability to 
extend to the harm caused in the absence of evidence which established factual causation, (the negligence was a necessary 
condition of the harm), Mikhael could not succeed. 
 
Whilst the school had been negligent in failing to warn teachers about T’s anger management issues, Mikhael had not 
established that that negligence was a necessary condition of the injury which Mikhael suffered. 
 
A negligent defendant is not liable for loss or damage unless factual causation is established and the onus of establishing that 
fact rests on the claimant.  In this case, the school had been negligent but there was no evidence that the negligence was the 
cause of the harm. 
 
The Civil Liability Act has established the but for test as the test of causation and the onus is on a claimant to prove on the 
balance of probabilities that the negligence was a necessary condition of the harm. 
 
Council Liability – Footpath Trips 
 
Trips, slips and falls on footpaths are not uncommon.  Injuries can and do occur when pedestrians trip on an uneven footpath.  
However, Councils are not liable in all circumstances when a person trips and falls on a footpath with a raised surface, as was 
seen in the recent decision of Rothman J in the Supreme Court in Plaskitt v Pittwater Council. 
 
Plaskitt was walking with her two children in a laneway when she fell over on the uneven surface of the concrete footpath.  
She sued the Council as the body responsible for the repair of the footpath and the owners of the land on which the footpath 
was situated.  
 
Plaskitt rolled her ankle when she tripped on a footpath comprised of a number of separate concrete panels or slabs abutting 
each other.  The footpath sloped and there was difference in the level where the panels abutted.   
 
In the area where Plaskitt fell there had been a filler of epoxy cement mortar inserted between the slabs which evidenced 
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repairs in the past.  There was a difference in the height between the low and high concrete slab of greater than 25mms and 
the epoxy filler had obviously been applied in an attempt to alleviate the height difference between the two concrete surfaces. 
 
The Court noted the overwhelming inference was that the epoxy repair work when first undertaken eliminated the sudden drop 
from the high to the lower slab but further subsidence re-created a height differential between the top of the epoxy filler and 
the abutting slab. 
 
The Court noted that Plaskitt had a clear view of where she was walking.  The Court accepted she rolled her ankle either as a 
result of the difference in height between the concrete slabs or as a result of the slope in the epoxy filler or both. 
 
Plaskitt argued that the council had negligently repaired the footpath, creating a risk of injury and that the occupier had a duty 
to provide a safe footpath. 
 
Rothman J noted that in order for Plaskitt to succeed, it was necessary to establish that the defendants owed a duty of care 
and not all careless conduct that causes damage results in a cause of action in negligence.   
 
Rothman J noted that Section 5G of the Civil Liability Act provides that in proceedings relating to liability for negligence, a 
person who suffers harm is presumed to have been aware of the risk of harm if it was an obvious risk and a person does not 
owe a duty of care to another person to warn of an obvious risk.  However, Rothman J noted that those provisions do not 
negate or overcome the duty of care or liability for acts of negligence, other than those acts arising from a failure to warn of 
risk.   
 
Rothman J noted that Plaskitt had alleged that there had been negligence in failing to provide a safe footpath, failing to repair 
it appropriately and in failing to warn. 
 
Plaskitt argued that the repairs had been negligently carried out by the Council, however, that argument was rejected with the 
Court finding that it was not part of Plaskitt’s case that the footpath was originally constructed negligently or that the 
subsidence was caused by any conduct of any of the defendants.  To the contrary, the evidence was that the original repairs 
had neither created a new risk nor worsened the risk that was already there and it may have reduced or ameliorated the 
existing risk.   
 
Accordingly, the allegation of negligent repair failed and Plaskitt was left with a failure to warn case.   
 
Rothman J did not accept that the application of the epoxy made the difference in height less obvious or less noticeable to a 
reasonable person and a reasonable person in the position of Plaskitt being a person taking reasonable cautions in walking 
along the footpath, would have known that there was a risk that the concrete slabs were at a different levels and such a risk 
was obvious.   
 
Accordingly, the Court held that as a consequence of the operation of Section 5H of the Civil Liability Act, none of the 
defendants owed a duty of care to Plaskitt to warn her of the risk associated with different levels between the concrete slabs 
and any case based on a failure to warn should fail. 
Accordingly Plaskitt’s claim failed. 
 
While Rothman J dismissed Plaskitt’s claim, he went on to determine contributory negligence in the event that the judgment 
was subject to an appeal.  Having regard to the facts, Rothman J concluded that Plaskitt had contributed to her injuries by her 
own negligence and was 75% to blame.  That finding will potentially trouble Plaskitt in the event that an appeal is pursued. 
As can be seen, not all slips, trips and falls on footpaths will give rise to a viable negligence action.  
A defendant is not liable for loss caused by a failure to warn of an obvious risk. 
 
Protecting Goodwill In Labour Hire Firms 

 
How does a labour hire / recruitment firm protect its interest as the middleman in supplying human capital to its customers? 
 
Despite the gradual disappearance of many of its perceived benefits, an external labour force continues to be the arrangement 
of choice for many large businesses. The last couple of decades have secured labour hire as a legitimate and respected 
industrial practice.  
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Correspondingly, the labour hire industry itself (that is, the providers of labour) is now a significant player and among the major 
employers in Australia.  There are many significant businesses with many millions of dollars invested in the task of providing 
human capital to others. As always in a competitive market, protecting that investment requires continual diligence. 
 
A recent decision of the Full Federal Court of Australia (Informax International Pty Ltd v Clarius Group Limited [2012] FCAFC 
165) throws an interesting light on some of the issues surrounding the maintenance and protection of clients, and market 
share and practice. 
 
Candle was a recruitment firm which specialised in the placement of IT contractors with large corporations. It had a large 
business providing services across the Asia Pacific region. Apart from those contractors whom it placed in positions with its 
clients, it had more than 350 of its own staff located in major cities across the region such as Sydney, Melbourne, Hong Kong, 
Beijing and Singapore. 
 
Mrs Menano-Pires was an experienced information technology (IT) project manager. She provided her services through a 
company Informax. 
 
One of Candle’s clients was Woolworths Ltd. Candle and Woolworths entered into a contract (the Woolworths contract) which 
provided for Candle to supply to Woolworths personnel to provide Woolworths with IT services. The Woolworths contract had 
a non-solicitation clause: 

“7.2  

Neither party … will directly or indirectly employ… any person who is, … a Representative of the other party, to: 

become an employee of the first party…; or  

provide services to the first party …(whether directly or indirectly, including through a related, associated, subsidiary or 
labour hire company), 

without the written consent of the other party.” 
 
After the Woolworths contract had commenced, Candle, Informax and Mrs Menano-Pires entered into a contract (the Candle 
contract) under which Informax provided the services of Mrs Menano-Pires to Candle’s client Woolworths. The Candle 
contract was initially for a period of 3 months, but was subsequently extended on the same terms and conditions for a number 

of 26 week periods. 

 
The Candle contract had a non-compete clause: 

4.4 The Contractor and the Principal Person agrees that during the term of this Agreement and for a period of six (6) 
months after the termination of this Agreement, it shall not, either directly or indirectly through another organisation, …: 

work for or be engaged by the Client, unless otherwise agreed to by Candle in writing; … 
 
After the last extension of the Candle contract, Mrs Menano-Pires (through her company) and Woolworths proposed to enter 
into an agreement for the provision of IT services directly – that is, without any involvement of Candle, the recruitment firm. 
 
Candle, of course, objected. It did not want to lose the commercial benefit it derived from, effectively, sub-contracting out its 
client’s (Woolworth’s) IT requirements. Put bluntly, it stood to lose whatever mark up it was able to extract from securing and 
providing human capital to its customer. If all its clients and all its contractors decided to deal with each other directly, it would 
have no business. 
 

Candle voiced its concern to Woolworths. Woolworths terminated the direct contract with Mrs Menano-Pires. 
 

Mrs Menano-Pires brought proceedings under the Independent Contractors Act 2006 (Cth) (the IC Act) seeking essentially to 
have the non-compete provision of the Candle contract declared unfair or harsh within the meaning of s 12(1) of the IC Act. 
 
The outcome of the case ultimately turned on narrow legal issues. First, was it possible for a reasonable restraint of trade (the 
non-compete clause alone or with the non solicitation clause) to nevertheless be “unfair or harsh”? Second, if the clause(s) is 
found to be unfair or harsh, could an order to be made that varies the contract with an operative effect from a date which 
predates the making of the Court’s order – that is, ‘retrospectively’? 
 

As to the first issue, the Full Federal Court noted: 
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“In the case of a contract which contains a restraint of trade the validity or otherwise of the restraint may be relevant but, 
in our view, is not necessarily determinative of the outcome of the review [of whether it is unjust or harsh]” 

 

As to the second issue – the ‘retrospective’ debate, the Court found: 

“On … the facts of this case, it was open for Informax to have sought, and for the Court to have made, an order which 
varied the contract between Informax and Candle which had a remedial scope dating back to the contract’s formation but 
an operative effect from the date of the Court’s order.”  

 

That means that any variation to the contract could only have operative effect after the Court’s order. In this case the Court 
noted this could be achieved if the Court determined that the restraint was unreasonable after a period of say 4 weeks and 
then the unfairness could have been remedied at and from its source by an order which varied the Candle contract as and 
from the date of the making of the order, by including a term in the Candle contract to the effect that Candle would be liable for 
any loss or damage suffered by Informax or Mrs Menano-Pires resulting from conduct by Candle which had the effect of 
preventing Informax and Mrs Menano-Pires from working for Woolworths at a time when the Candle contract no longer 
restrained Informax and Mrs Menano-Pires from doing so.  
 

Of further interest is the discussion by the Court of what are the legitimate interests that an employer (such as Candle) can 
seek to protect by the imposition of non-compete clauses on its contractors. 
 

Traditionally ‘customer connection’ has been seen as the legitimate basis for supporting restraints on former employees (or 
contractors) dealing with customers or clients. Customer connection applies where the former employee has become the 
‘human face’ of the business, at least for the particular customer, and where the business relationship built up with the former 
employee, in truth belongs to the employer. 
 

Is there, however, also a legitimate interest in an employer to prevent an employee, after leaving his service, from entering the 
service of a competitor merely on the ground that the new employer is a competitor? Traditionally the answer to this has been 
no. 
 

The Informax case, however, suggests that there is a growing realisation that “opportunistic disintermediation” (cutting out the 
middle man) is a mischief which, in certain cases, it will be legitimate to seek to protect against by restraint and non-solicitation 
clauses. Labour hire firms would be wise to review their arrangements to ensure that they take advantage of this. 
 

The Court has not made a final determination of the orders it will make to vary the contract as it has invited Informax and Mrs 
Menano-Pires to amend their claim to seek orders in the terms that the Court determined it was open to make. The Contract 
was harsh and will be varied and is likely to be varied by the inclusion of a term that makes Candle liable to compensate 
Informax and Mrs Menano-Pires for losses consequent to Menano-Pires’ inability to work for Informax after a 4 week restraint 
period (the Court concluded 4 weeks was fair and not the longer restraint period in the contract). 
 
Work Health & Safety Roundup 
 
No Escaping Penalty for a Serious Work Health and Safety Offence 
 

Section 10 of the Crimes (Sentencing) Procedure Act in NSW provides that a Court may exercise a discretion in favour of the 
defendant and find a person guilty of an offence but not proceed to conviction.  In that case a Court may order that the charge 
be dismissed and that the discharged person enter into a Good Behaviour Bond for a term not exceeding two years. 
 
In deciding whether to make an order under Section 10, the Court considers the person’s character, antecedents, age, health 
and mental condition, the trivial nature of the offence, the extenuating circumstances in which the offence was committed and 
any other matter the Court thinks appropriate to consider. 
 
The exercise of the Section 10 discretion is not easy to secure.  Generally the discretion will not be exercised where an 
offence is objectively serious.   
 
The recent decision of the Industrial Court of NSW in Inspector Christensen v Wadwell Group Pty atf the Wadwell Family 
Trust, serves as a reminder that the exercise of the discretion under Section 10 will be difficult to secure in prosecutions under 
the Occupational Health and Safety Act where the offence is objectively serious. That discretion is saved for extraordinary and 
highly exceptional circumstances.  
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Timothy Haynes was killed when the wall of a trench he was working in collapsed.  Two brothers, Allan and Scott Wadwell and 
the corporate entity of which the brothers were directors (Wadwell Group Pty Limited) were charged with offences under the 
NSW Work Health and Safety Legislation for failing to ensure so far as is reasonably practicable that people other than the 
employees of the employer were not exposed to risks to their health or safety arising from the conduct of the employer’s 
undertaking whilst they were at the employer’s place of work.   
 
The charges alleged that Timothy Haynes and Trent Tynan (both contractors to Wadwell Pty Ltd) were at risk of being struck 
and/or trapped and/or asphyxiated by wall collapse whilst working in an excavated trench that was not properly shored.   
 
The directors were prosecuted under Section 26 of the legislation which deems directors to have committed the same offence 
as a company.   
 
Scott and Allan Wadwell were friends with Christine Hosking and her husband who had decided to construct a bungee pool at 
their premises to aid in the training of the horses.  The pool was to be constructed using pre-cast concrete panels and H-
beams that were to be concreted into pier holes at the base of a trench.   
 
The trench was excavated by a friend of the Hoskings, who was a certified backhoe operator.  The Wadwell’s ran a 
commercial plastering business, Tynan and Haynes were plasterers contracted by that business.  The contractors were to be 
paid for their work by Wadwell Pty Limited. 
 
Allan noted that he never intended for Wadwell Pty Limited to do the work.  The work was being done as a favour and Allan 
gave no thought of the corporation being involved in the work.   
 
It was agreed that there was no safe system of work put in place by Wadwell Pty Limited for the insertion of H-beams into the 
excavations.  There was an inadequate risk assessment and inappropriate shoring.  Allan Wadwell was supervising the works.  
In fact, when the collapse occurred, Allan was pinned up to his waist in the collapsed trench and was injured and had to be 
dug out and was conveyed to hospital. 
 
The Court noted there was almost a complete absence of any active consideration by the defendants of the risk and no 
measures were put in place to guard against them.  The defendants claimed to be unaware of the risk, however the Court 
concluded that the risk was reasonably foreseeable and the likely consequences of a collapse were serious.  The Court 
concluded that the objective seriousness of the offence was not diminished by the fact the defendants did not foresee the risk.  
The Court accepted that the incident did have a devastating effect on the Wadwell’s and their propensity to reoffend was low. 
 
All three defendants pleaded guilty and the two directors submitted that the Court should exercise its discretion under Section 
10 of the Crimes (Sentencing) Procedure Act.  The Court did not agree, concluding that the offences were objectively serious 
and whilst the culpability of one of the brothers was less than the other, both brothers had an understanding of safety 
management plans, risk assessments and work method statements but did not apply that understanding to the task involved 
when working for the Hoskings. 
 
Convictions were recorded and the company was fined $200,000, bearing in mind the maximum penalty was $550,000 and 
Allan Wadwell was fined $20,000, and Scott was fined $10,000.   
 
A tragic result for a family that was simply trying to help friends. 
 
It is always difficult to convince a Court that discretion under Section 10 of the Crimes (Sentencing) Procedure Act should be 
exercised when persons are injured as a consequence of a breach of occupational health and safety legislation. 
 
Workers Compensation Roundup  
 
Damages In Work Injury Damage Claims 
 
In last month’s newsletter, we examined the decision of Coles Supermarkets Australia Pty Limited v Haleluka in relation to the 
assessment of future economic loss under the Civil Liability Act 2002.  The New South Wales Court of Appeal in McDonnell v 
McAliece (2012) has now examined the assessment of past and future economic loss in a claim for work injury damages.  The 
decision provides a useful commentary in relation to claims where there is intermittent pre-injury employment on the part of the 
claimant.   
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On 18 June 2007, the claimant slipped on a recently mopped floor at her place of work.  She fell and injured herself quite 
badly.  The employer was found by the Trial Judge to have breached its duty of care and there was no appeal of that finding.   
 
It was agreed between the parties that the claimant had a complete incapacity for future work.  The relevant issue on appeal 
was the appropriate foundation for the calculation of economic loss prior to the hearing and in the future.  The evidence in the 
trial was that the claimant had worked from time to time in businesses that she and/or her husband had run.  In the two years 
prior to the injury she had been in employment and in 2007 at the time of the accident she had been working at the cake shop 
for approximately half of the financial year. 
 
Whilst working for the employer, the claimant had earned $16,000.00 in 2007.  She however was allegedly underpaid by the 
employer in that period.  She commenced an action in the Industrial Relations Commission and recovered after mediation 
another $14,000.00 in unpaid and underpaid wages for the year 2007.  The claimant contended in the trial that this additional 
sum should be added to calculate a reference for economic loss.  The employer disputed on appeal whether the $14,000.00 
should be added.  The Court of Appeal commented that given the employer had pleaded guilty to breaches of the Industrial 
Relations Act and agreed at mediation that the sums payable were in the order of $14,000.00; this should be taken into 
account in assessing the economic capacity of the claimant at the time of the injury.   
 
The Court of Appeal noted that the compensation is for loss of earning capacity, not loss of earnings, but wage rates at the 
time of the injury, and likely to be earned form the basis for the assessment of the computation for loss of capacity.  In other 
words, identify the capacity lost and the economic consequences that will probably flow from that loss.  This involved an 
assessment of possibilities in the future.  Any judgment for economic loss is the result of a discretion exercised as to what is a 
fair and reasonable compensation for the injuries received.   
 

The Trial Judge had followed the employer’s submissions that the appropriate way of looking at the salary which had been lost 
in the past and would be lost in the future was not to include the underpaid salary component.  The Trial Judge concentrated 
on the income of the financial years 2005 and 2006 which was only $16,000.00 rather than the $30,000.00 earned in the 
financial year 2007.  The Trial Judge considered that would be a generous view of the claimant’s past and future economic 
loss because there had been a number of years of intermittent employment whilst assisting her husband in his business.   
 
The Court of Appeal did not agree with this approach.  The Court of Appeal noted the evidence permitted a conclusion that the 
claimant would from time to time attempt small businesses but her husband had been injured in 2000.  The Court of Appeal 
noted that logic and commonsense would have it that should any business enterprise not succeed, the family responsibilities 
would require her to take paid employment.  As the children got older, those family responsibilities would lessen and the 
earnings of $30,000.00 in 2007 should be taken into account as representing her employment capacity.  Although this should 
have been discounted for potential low returns in any unsuccessful small business and to some extent for the possibility of not 
working for 52 weeks per year, there should also be a contrary account for the possibility of success of such a business.  The 
Court of Appeal accepted that whilst this assessment is necessarily imprecise, the 2007 earnings figures were an appropriate 
yardstick.  These demonstrated capacity that should be taken to form the foundation for the assessment of the loss and the 
impaired earning capacity.  The appropriate method for future economic loss was to make allowance for a larger discount for 
the vicissitudes of life. 
 
The Court of Appeal overturned the Trial Judge’s assessment of past and future economic loss and the plaintiff’s damages 
were increased from $350,000.00 to $480,000.00. 
 
The Court of Appeal’s decision reinforces the generous approach adopted by Courts in assessing economic loss.  Although 
the claimant had an intermittent work history for six years, the fact that there was evidence of a significant increase in her 
capacity and earnings shortly before the injury, meant that increased earning potential needed to be taken into account.  
Although employers will attempt to argue that these “spikes” in earnings are not reflective of the true pre-injury earning 
capacity, provided the claimant can adduce evidence explaining the “spike”, the increased earnings will form the basis of the 
Court’s determination of the pre-injury capacity to earn.  Damages for economic loss will be discounted for uncertainty over 
future employment, through an increase in the percentage deduction applied for vicissitudes rather than an adjustment to the 
assessment of likely earnings but for the accident.  
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Parties at the Employer’s Premises and Compensable Injuries 
 
The application of the provisions of sections 4, 9 and 9A of the Workers Compensation Act 1987 in circumstances where a 
worker suffered a serious head and brain injury when she fell over a balustrade at the premises of her employer whilst 
attending a social function has been recently considered by the NSW Court of Appeal in Pioneer Studios Pty Ltd v Hills [2012] 
NSW CA 324. 
 
The employer rented studios and photographic equipment to a range of clients, mainly photographers and fashion industry 
companies.  The worker commenced her employment as manager of the equipment rental department approximately two 
weeks before her accident in place of another employee who was planning to go overseas.  The employer’s managing director 
gave permission for the company’s premises to be used for a function that was organised by Mr Buchanan who was leaving 
the company and also to celebrate birthdays of Mr Buchanan and two of his friends who did not work for the company. Guests 
brought their own alcohol, the company provided no further entertainment, the worker was not asked to look after any 
particular guests and the company issued no invitations. The security guard was retained by Mr Buchanan and his friends to 
police the door. No alcohol or other amenity was provided the company.     
 
Around 2:00 am the worker was walking from one level to another when she lost her balance and fell over the balustrade 
suffering serious head and brain injury. 
 
The Workers Compensation Commission was required to determine whether the injuries fell within the meaning of sections 4, 
9 and 9A of the 1987 Act and whether the injury “arose out of the worker’s employment”. 
 
The unfavourable finding of the arbitrator in the first instance was reversed by the Deputy President on appeal.  The 
controversy before the Deputy President focused on the circumstances of the organisation of the party and the worker’s 
invitation to it.  The worker asserted that the managing director and/or the manager of the equipment rental department invited 
her because clients would be present and it would be a good chance to meet them and get to know other members of staff.  
The managing director denied this and denied that the company played any role in the organisation or promotion of the party.  
The other manager agreed that she urged the worker to attend the function.  However the exact circumstances in which she 
did and whether she said photographers would be present was contentious.   
 
The Deputy President accepted the worker’s evidence that both had encouraged her to attend the party.  He found that one of 
the purposes of the party was to farewell Mr Buchanan and that it was the worker’s understanding it was a “work function”.  
The Deputy President also found that clients attended the party.   
 
The Deputy President found that “the employment purpose” of the party to farewell Mr Buchanan actuated or motivated the 
worker to attend the party.  The Deputy President held that it was a significant factor in assessing the “work connection” with 
the injury that the managing director had given permission for the premises to be used for the party even though it was not 
organised by or on behalf of the company.   
 
The Deputy President found that the managing director exercised some control over the party by directing that guests leave at 
2:00 am.  The fact the employer did not organise the security guard or provide alcohol supported the submission that it was 
not a work function.  However the other evidence of a “work connection” outweighed these matters.  The Deputy President 
commented that it was not to the point that the worker was not under the impression that she would lose her job if she did not 
attend.  She felt it important that she attend for work purposes.  The Deputy President found that the worker was actuated to 
attend the function because of work purposes, namely to meet clients, make a good impression and join in the team.   
 
The Deputy President concluded that there was a direct and unbroken connection between the worker’s employment and the 
injury as she attended the function at the encouragement of her managers.  The function had two purposes and one of the 
purposes was a work purpose, namely farewelling a longstanding employee.  The Deputy President also inferred that as a 
new member of staff the worker had to deal with photographers and other members of staff and she was encouraged to attend 
the new rental equipment manager.  Her attendance brought her into contact with the work premises where she received her 
injury when she fell over the balustrade. 
 
With respect to the section 9A issue the Deputy President observed as follows: 

� Time and place of injury – the accident occurred outside normal work hours but the location at the employer’s 
premises suggested a strong employment connection with the injury; 

 



� The nature of the work performed and the particular tasks of that work – the work performed by the worker necessarily 
put her in regular contact with photographers and thus it was important for her to know them and be able to mix with 
them; 

� The duration of employment – this is rarely a factor determining that section 9A is satisfied.  However because of her 
“newness” in the company it was important that the worker attend the function to meet clients, to make a good 
impression and to join in the team; 

� The probability injury or similar injury would have happened anyway about the same time or the same stage of the 
worker’s life if he or she had not been at work or had not worked in the employment.  It was not possible to say that 
without the particular employment circumstances such an injury was probable in a fit, healthy, adult female in her late 
20s. 

 
Based on these factors in section 9A (2) the Deputy President was satisfied the connection between the employment and the 
worker’s injury was real and of substance.   
 
At the Appeal the employer maintained the evidential challenge to the question of encouragement and the question of clients.  
There was also a significant argument the worker’s evidence was reconstructed.  Also the evidence as to meeting clients was 
weak at best.  However it was determined that it was unnecessary to conclude whether there was a misdirection and legal 
error in the fact finding process.   
 
President Allsop of the Court of Appeal held that the phrase “the employment” in section 9A (1) bears the same meaning as 
“employment” in the phrase “arising out of or in the course of employment” in section 4.  It is well established that when 
section 9A (1) speaks of “the employment concerned” being a substantial contributing factor to the injury, the legislation is not 
referring to the fact of being employed but to what the worker in fact does in the employment ie one starts with the actual and 
not the hypothetical with what, if anything the worker was in fact doing in his or her employment that caused or contributed to 
the injury. 
 
In the circumstance where there was no express conclusion that the injury arose in the course of employment and thus where 
the injured worker was not at work, it was not apparent how the Deputy President could draw any conclusion about the injury 
arising out of the employment or employment being a substantial contributing fact without considering the kind of matters to 
which Mason P referred in Mercer.  This would require focus upon what was the employment and not what the worker thought 
was the employment.  Accordingly the President determined that the Deputy President had failed to direct himself according to 
law.  
 
Allsop P further commented that many of the considerations of the function being a “work function” may support an argument 
that the injury occurred in the course of employment in the extended sense of employment.  Conversely some of the passages 
in that decision may tend to the conclusion the worker’s injuries did not occur in the course of her employment.  This was not 
however how the matter was approached by the Workers Compensation Commission.  
 
Allsop P further commented that the Deputy President’s conclusion was reached significantly by reference to the worker’s 
understanding of what happened rather than by reference to the fact of what the employer actually did on and in respect of the 
evening in question by reference to the employment relationship.  Accordingly Allsop P concluded that the matter should be 
remitted to the Workers Compensation Commission for redetermination. 
 
Basten JA agreed with the orders proposed by Allsop P and his reasons.  Basten JA added that the core element of a worker’s 
course of employment will be attendance at a workplace or carrying out work functions during usual business hours.  Basten 
JA commented that over the years the boundaries have tended to erode, such that it was now well accepted that social events 
such as an office Christmas party and recreational activities such as trips on days off for employees required to remain at 
remote locations can well form part of the course of employment.  Such events and activities tend to be marked by the 
employer’s commitment of time and resources to organising the events and encouraging staff to attend.  The fact that clear 
boundaries have been eroded did not mean that there are no boundaries.  Rather, the farther from the core one moves, the 
closer scrutiny of the circumstances that is required. 
 
Basten JA commented on the High Court’s decision in Roncevica where an inebriated soldier was awarded compensation 
after he was injured when he fell outside his barracks returning from the Sergeant’s Mess.  There it was held it was a 
requirement, albeit informal, and an expectation of attendance at the Sergeant’s Mess and the consumption in some quantity 
even to the point of intoxication of alcoholic drinks.  Basten JA commented that where there was no necessary criterion to be 
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satisfied beyond the causal connection the case was assessed by reference to a “requirement” of an informal kind and an 
“expectation” to attend a social function.  In his view no lesser connection should be accepted where the employment must be 
a substantial contributing factor pursuant to Section 9A.   
 
The essential requirement in determining whether the injury arose in the course of employment was whether there was a 
causal connection between the employment and the injury and that it was essential to determine the relationship between the 
injury and the employment.  In the view of Basten JA the Deputy President erred in finding that because one of the purposes 
of the party was to farewell a departing employee and because it provided an occasion for the worker to mix with other staff 
and possibly clients did not necessarily result in the injury arising in the course of the worker’s employment. 
 
Basten JA commented that if the worker had been encouraged to go to Friday night drinks at a local pub where staff and 
clients regularly mix casually, her attendance on such an occasion would probably not have been in the course of 
employment.  The fact that the party was held on work premises would be relevant but by no means conclusive in favour of 
the whole evening becoming part of the course of employment if not for all staff who attended, at least for the worker. 
 
Basten JA noted that the Deputy President focused squarely on the worker’s subjective impression and the fact she “felt” that 
she should attend for “work purposes”.  In Basten JA’s view, none of these findings were sufficient to engage the conclusion 
that her attendance was in the course of her employment.  Whilst the worker’s motives and beliefs may provide some 
evidential support for a conclusion that she was in fact attending in the course of her employment, they did not form the 
relevant test.  The course of employment is determined by the employer and thus the view of the managing director would be 
more significant than that of a new probationary member of staff.  Even his views would not be decisive as the characterisation 
of the occasion will depend upon an objective assessment of the conduct of persons in authority with the employer where such 
authority extends to determining the work hours and conditions of employment of staff.  As the Deputy President had failed to 
pose and answer the correct question he had thereby erred in law and it was appropriate the matter be remitted to the 
Commission for re-determination. 
 
The decision highlights that an objective approach rather than a subjective approach to determining whether an injury arose 
out of or in the course of employment is required by the Commission.   
 
CTP Roundup 
 
Smalley v MAA NSWSC, 2 November 2012 (unreported)  Late Claims and Section 81 Notices  
 
Michael Smalley (the claimant) was injured in a motor vehicle accident on 16 December 2005. A claim form was lodged more 
than four years post-accident, on 25 January 2010. The insurer rejected the explanation provided for the late claim on the 
basis that it was not ‘full and satisfactory’.  
 
The claimant succeeded in his Application for Special Assessment, with a CAS Assessor finding the explanation for lateness 
both ‘full and satisfactory’ (the Special Assessment).  
 
The insurer continued to reject the late claim.  It did not accept the Assessor’s decision.  It also maintained that, because the 
claim was rejected, it was not required to admit or deny liability in accordance with s 81(1) of the Motor Accidents 
Compensation Act 1999. 
 
The claimant made an Application for Exemption and the MAA Principal Claims Assessor (“PCA”) rejected the Application 
(First Rejection). 
 
The insurer, in accordance with its statutory obligations as interpreted by the Court of Appeal decision in Gudelj, then issued a 
Section 81 Notice denying liability for the claim, however, accepting that the accident occurred due to the fault of the insured 
driver. 
 
The claimant made a subsequent Application for Exemption which was rejected on the basis that the matter was suitable for 
assessment (Second Rejection).  
 
A third Application for Exemption was made by the claimant, which was rejected by the PCA on grounds that there was an 
admission of fault made by the insurer (Third Rejection). 
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The claimant filed a Summons seeking a review of all three Certificates in the Administrative Law Division of the Supreme 
Court of NSW. 
 
Supreme Court  
 
First Rejection 
 
The parties agreed that the First Rejection was incorrect as it relied on the first instance decision in Gudelj, which had been 
overturned by the Court of Appeal.  Gudelj in the first instance held that the section 81(3) deeming provisions did not apply 
when a claim was rejected on procedural grounds; the Court of Appeal subsequently decided that the deeming provisions do 
apply in those circumstances.  The error operating in this rejection was rendered moot because the insurer issued a section 81 
notice after the first rejection.   
 

Second Rejection 
 
The claimant argued that the Assessor had not considered Hodgson JA’s comments in Gudelj, where his Honour observed 
that the intention of Parliament was to allow claimants recourse to the courts.  The Court of Appeal in Gudelj suggested that a 
denial of liability on procedural grounds would militate strongly in favor of discretionary exemption.    
 
Rein J distinguished this case to Gudelj as a Special Assessment had favored the claimant (it went against the claimant in 
Gudlelj) and fault had been admitted by the insurer. The claimant was not precluded from further pursuing his rights (as was 
the case in Gudelj).  Rein J held that the decision to reject the second Application was correct. 
 
Third Rejection 
 
The claimant argued the Third Rejection was incorrect as the section 81 Notice admitting fault was defective.  The claimant 
argued that the insurer was not permitted to partially admit liability (admit fault but deny on procedural grounds) after there had 
been a preceding deemed denial.  
 
Rein J referred to Section 81(4) of the Act which states that “Nothing in this section prevents an insurer from admitting liability 
after having given notice denying liability or having failed to comply with this section. 
 
His Honour concluded that the insurer could issue a section 81 Notice admitting (or partly admitting) liability after a deemed 
denial had preceded it, and this section 81 notice would stand on its merits.   The Third Rejection was therefore upheld. 
 
Ramifications   
 

� A Section 81 Notice admitting or partially admitting liability, that substitutes an earlier deemed denial, is valid. 
 

� A Section 81 Notice that denies liability on procedural grounds, and concurrently admits fault on the part of the insured 
driver, may not enliven a discretionary exemption from CARS.   

 
� In circumstances where a claimant fails in a Special Assessment and is precluded from proceeding to a General 

Assessment, Gudelj will continue to serve in support of a discretionary exemption from CARS.   
 

� It should be noted that if the insurer had maintained a deemed denial and Mr Smalley’s First Application was decided 
in accordance with the Court of Appeal decision in Gudlej, an exemption would have likely followed. 

 
Axiak and No Fault Accidents – Watch this Space… 
 
Last month’s Newsletter (at page 16) reviewed the Court of Appeal’s decision concerning no fault accidents in Axiak v Ingram. 
 
That decision has animated the minds and occupied the attentions of CTP practitioners since it was published.  Your attention 
should not lapse:  the matter is listed for a High Court Special Leave Application in April 2013.  Stay tuned. 
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Schedule Of Indexed Statutory Maximum Amounts 
 

Maximum for loss of earnings from 1 October 2012 
 

Motor Accidents Compensation Act 1999 – Section 125 (per week) $4,236 
Civil Liability Act 2002 – Section 12 (per week) $3,163.50 

 

Maximum for Non-Economic Loss from 1 October 2012 
 

Motor Accidents Compensation Act 1999 – Section 134 $462,000 
Civil Liability Act 2002 – Section 16 $535,000 

 

Provision of attendant care services 
 

Current statutory rate  (1/40th of NSW average weekly earnings of $1,053.20) 1 $26.36 per hour 
 

Loss of Superannuation (on Future net earnings) in accordance with Najdovski v Crnojlovic [2008] NSWCA 175 
 

Financial year  (%) 

2012 – 13 11.00 
2013 - 14  11.31 
2014 – 15 11.61 
2015 – 16 12.20 
2016 – 17 12.81 
2017 – 18 13.42 
2018 – 19 14.03 
From 1 July 2019 onwards 14.64 

 

The increase in Superannuation Guarantee Charge will particularly have an effect on long-tail claims involving major injuries 
causing severe incapacity to earn pre-injury income. 
 
Liquidators Can Disclaim Tenants' Interest 
 
The Supreme Court of Victoria, in the matter of Willmott Forests Limited (in liquidation) [2012] VSCA202 (‘Willmott”) has 
recently held that a liquidator of a landlord can disclaim a lease so that a tenant no longer has any interest in land. 
 

In Willmott the landlord owned land which was used for forestry plantations and under arrangements the lessees had rights to 
grow and harvest trees on the land that included 25 year leases. 
 

The liquidators of the landlord entered into contracts for the sale of the land and sought directions as to whether they could 
disclaim the leases so that they could sell the land on an unencumbered basis.  The directions were opposed by a group 
representing the tenants.  
 

Section 568 of the Corporations Act 2001 (Cth) permits a liquidator of a landlord company to disclaim property of the company 
and the section provides that disclaimer terminates the company’s rights, interests, liabilities and property in the disclaimed 
property but does not affect any other person’s rights or liabilities except so far as necessary to release the company from its 
liability (Section 568D). 
 

At first instance the Court held that a disclaimer would not extinguish the tenant’s interests and in doing so reasoned that a 
lease is not merely a contract between the parties but is also the grant of an estate in land to the tenant and the tenant’s 
leasehold interest is an estate of which the tenant is the owner.  Accordingly, the tenant’s property rights in the land will 
continue despite a disclaimer.  The decision at first instance followed earlier cases holding that disclaimers do not affect 
vested equitable rights under specifically performable contracts.  The liquidators appealed and on appeal the Court overturned 
the trial judge’s decision and unanimously upheld the right of the liquidator to disclaim the leases effectively of terminating the 
lessee’s estate and interest in the land.  The decision confirms: 

� the disclaimer cannot terminate obligations which have accrued in the past, however a continuing and prospective 
obligation such as the landlord’s obligation to provide possession and quiet enjoyment can be terminated by statutory 
power of disclaimer; 
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� the word liability in Section 568D(1) is to be construed as widely as possible and includes an obligation to provide 
possession and enjoyment.  If the landlord is to be relieved of its obligation to provide quiet enjoyment, the proprietary 
interest of the lessee must necessarily be terminated; 

� leases must be considered from a contractual as opposed to proprietary perspective and reasoning based on the dual 
nature of the lease is not appropriate in this context.  If a repudiation of a lease is accepted by a non defaulting party 
the consequence of the termination is that the leasehold interest is terminated.  There is no reason why the effect of a 
disclaimer should be any different. 

 

In practice, where a tenant is paying commercial rent this will be viewed as improving the value of property and therefore 
unlikely to be disclaimed.  The Court will consider in an application to set aside a disclaimer under Section 568B or 568C the 
cause or likely cause of prejudice to persons with an interest in the property and its proportionality to the prejudice that would 
be caused to creditors of the company if the disclaimer was set aside.  
 

Where a lease is likely to be detrimental to the value of the land, for example, if it is on terms that are viewed as tenant friendly 
or where the rent is significantly under market it is an interesting scenario since the prejudice to the tenant is likely to be 
significant where the tenant will not be able to obtain a lease on similar terms, there will also be interruption of its business or 
loss of goodwill and expenses incurred in improving the property, however balanced against that, the more tenant friendly a 
lease is the greater the impairment on the value of the freehold land resulting in prejudice to the company’s creditors and the 
value of the land will be reduced if the lease is not disclaimed.  Balanced against that would be whether there is a market for 
the property encumbered by the lease. 
 

It will be interesting to see how the Courts will resolve these issues in the future.  The Court of Appeal confirmed that the 
purpose of the Disclaimer Provisions in the Corporations Act 2001 is to relieve the company of liabilities which would prevent a 
prompt and efficient winding up and it is arguable that leasehold interests in land can delay the realisation.  On the other hand, 
property that is subject to a lease is frequently sold and arguments of this nature may well weigh against allowing the 
disclaimer.   
 

The groups representing the tenants have filed an Application for Special Leave to Appeal in the High Court and hopefully we 
will have further guidance on the Court’s approach to these issues soon.  This is because the decision in Willmott only 
concerned the legal question of the effect of a disclaimer.  Other related issues such as the interaction between disclaimer and 
indefeasability of title.  Unless overturned the decision will have effect on prospective tenants as well as secured creditors as 
follows: 

� As regards prospective tenants, they will be more cautious about entering into a lease rather than purchasing the 
property since they are liable to have their interest disclaimed.  A tenant may also seek financial information to satisfy 
itself that the landlord is solvent or does not have onerous obligations and will remain solvent over the terms of the 
lease and whether security is possible to protect itself in the consequences of a disclaimer. 

� As regards secured creditors, the decision theoretically allows for greater recovery by a secured creditor of the 
landlord if the property is subject to a lease which would otherwise reduce the value of the property.  When faced with 
an insolvent borrower a secured creditor will often appoint receivers and managers to ensure they have a degree of 
control over the realisation of assets, however it should be noted that only a liquidator and not a receiver or manager 
can disclaim leases.  If a liquidator sought to disclaim a lease where proceeds of sale would flow to the secured 
creditor it is easier to see how the disclaimer may be set aside because unsecured creditors would not really suffer the 
prejudice from setting aside the disclaimer in that instance.  It will be interesting to see how the Courts balance the 
interests of secured and unsecured creditors. 

 

 
 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  
This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 

specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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