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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
Pursuing Claims Direct Against Insurers - Claims Made Policies 
 
In a landmark decision of the NSW Court of Appeal five judges of the Court of Appeal have 
provided guidance on the scope and application of Section 6 of the Law Reform Miscellaneous 
Provisions Act 1946 (the “Act”) and its effect in creating a statutory charge over insurance monies 
where a tortfeasor that has caused a loss becomes insolvent. The decision sounds a warning that 
those who suffer damage may be better off bringing a claim in NSW rather than in the jurisdiction 
of the location of the loss or damage. 
 
Importantly, the Court of Appeal has confirmed that claims made policies such as directors and 
officers liability policies that provide for the advancement of defence costs are not limited by 
Section 6 of the Act in a way that prevents the defence costs being advanced.  Insurers can 
continue to advance defence costs even where the indemnity limit is eroded by reason of the 
advancing of defence costs.   
 
The  decision in Chubb Insurance Company of Australia Limited v Moore will have far reaching 
effects and is likely to drive litigation towards the NSW Courts as not all jurisdictions have the 
equivalent of Section 6 of the Act and the Court of Appeal has determined that Section 6 of the 
Act applies to cases commenced in NSW even where the event which gave rise to the claim 
against a tortfeasor occurred outside of NSW or the proper law to determine the claim is outside 
NSW. 
 
Proceedings had been commenced by the Great Southern Group in the Supreme Court of 
Victoria and the Supreme Court of Western Australia arising out of the Group’s collapse.  The 
defendants in the proceedings included a number of former directors and executives of 
companies in the Great Southern Group.  Claims against the directors arose out of alleged 
failures in respect of Product Disclosure Statements and the publication of those statements. 
 
The executives were insured under directors and officers liability insurance policies that provided 
cover on a claims made and notified basis.  The D & O policies were subject to a limit of liability 
which was inclusive of defence costs advanced.  
 
Proceedings were subsequently brought in the NSW Supreme Court and the insurers sought 
declarations that Section 6 of the Act did not create a charge in respect to the claims and even if 
it did, the charges did not extend to defence costs paid by the insurers before any insurance 
monies became payable to the claimants as a result of a settlement or judgment. 
 
In the unanimous judgment the five Court of Appeal Justices concluded that Section 6 applies to 
claims made and notified policies.  However, it does not apply to a claim for damages or 
compensation where the events giving rise to the claim occurred before the policy was arranged.   
 
The Court of Appeal noted that in the Walters Construction case it had previously been 
determined that Section 6 had no operation where a design and construction builder had caused 
a loss some four years before a policy incepted and a claim was made under Section 6 where the 
builder had been placed in liquidation.  The Court of Appeal, whilst expressing doubts that the 
decision in the Walter Construction case was a preferable decision, concluded, it was bound to 
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 follow that decision where it was not clearly wrong.   
 
In the end the Court of Appeal confirmed that Section 6 will not apply to claims which arise from events which occurred before 
a policy was arranged.   
 
However, the Court of Appeal concluded that the NSW Courts will have power to deal with a claim under Section 6 for any 
claim brought in a Court in NSW.  The power under Section 6 is not restricted to claims arising in NSW and can be used 
where the proper law of an insurance contract is outside NSW or the law governing the cause of action is not NSW law or 
where the conduct which gives rise to the claim is outside NSW.   
 
The Court of Appeal concluded that Section 6 could be used as a weapon against insurers in claims where: 

� the proper law of the contract of insurance was other than NSW law;  

� the law governing the cause of action was other than NSW law; 

� the law governing any contract between a claimant and a tortfeasor was not NSW law. 
 
However, in order to invoke the charge created by Section 6 it was necessary that the claim under Section 6 be brought in a 
NSW Court. 
 
In this case the claims, being the Great Southern proceedings, were not brought in NSW and Section 6 could not be invoked.  
Unfortunately for the claimants if the original proceedings had been commenced in NSW, the NSW Courts would have had 
power to invoke Section 6.   
 
No doubt this will cause claimants to carefully think about the jurisdiction in which they bring claims and may lead to a flood of 
litigation in NSW Courts rather than other jurisdictions. 
 
There is no charge unless and until a liability to pay damages or compensation has been determined by a settlement or 
judgment, however, if a third party claimant provides notice to an insurer at any time after the charge is created the insurer will 
not be able to rely on the defences found under Section 6(6) of the Act which provides that payments made by the insurer 
without actual notice of the existence of the charge are to the extent of that payment a valid discharge of the insurer’s 
obligations under the policy.   
 
The Court of Appeal determined that where an insurer is on notice about an event which gives rise to a claim, payment to an 
insured will not be a discharge of the insurer’s liability against the charge created under Section 6.  However, in this case the 
charge did not apply to monies payable under the policy in relation to the advance of defence costs and therefore Section 6(6) 
had nothing to do in this case.  The Court of Appeal noted that questions may arise where there is an event which gives rise to 
the damage which occurs at one time and the damage which occurs at another.  The Court did not need to determine whether 
or not the charge is created at the time of the event or at the time that the damage occurred and that is the time to determine 
whether an insurer is on notice of a charge.  That issue will be left to be determined by the Courts at another time.   
 
Finally, the Court determined that the charge under Section 6 would not extend to monies payable under policies for defence 
costs and the like before any judgment award or settlement in favour of claimants is made.  It followed that payment by the 
insurers for the advance of defence costs would be a valid discharge to the insurers if made before judgment award or 
settlement of the claim against the insurers.  That determination flowed from the nature of the D & O policy and the obligations 
to advance defence costs and the Court of Appeal distinguished that form of payment from other types of payment.   
 
So there we have it, the weapon found in Section 6 has far reaching effects.  Insurers who are on notice about claims need to 
think twice about paying out a claim to an insured.   
 
Notice of the claim will prevent the insurer from relying on Section 6(6) of the Act and the insurer may have to pay the claim 
twice if it settles a claim by payment to an insured rather than a third party claimant.    
 
D & O of insurers are now able to advance defence costs without fear of the application of Section 6 of the Act insofar as 
payment of defence costs are concerned.  To the extent that the advance of defence costs erodes the indemnity limit, the 
payments made by an insurer will be a defence to any direct claim against the insurer by a claimant. 
 
Claimants who commence proceedings in NSW against insurers seeking to enforce a charge under Section 6 of the Act will be 
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able to do so even where: 

� the proper law of the insurance contract is not NSW law; 

� the law that applies to the event which gives rise to the claim is not NSW law; 

� the jurisdiction of the contract which is relied on to formulate any claim is outside NSW. 

However remember, Section 6 cannot be invoked to create a charge on the insurer in respect to a liability to indemnify an 
insolvent defendant where the event which gave rise to the loss occurred before the policy of insurance was entered into. 
 
Insurance for Fines For Offences Under Work Health & Safety Legislation 
 
Insurance cover for fines for offences under work health and safety legislation has been available in Australia for some time.  
Some insurance products provide cover for defence costs for work health and safety prosecutions whilst others cover defence 
costs and the penalty imposed for an offence. 
 
A recent decision of the Magistrates Court of South Australia has stirred up debate about the availability of insurance cover for 
statutory fines and the attitude of the Court’s responsible for hearing work health and safety prosecutions where defendants 
have insurance cover for any fine imposed. 
 
In Roger Hillman v Ferro Con (SA) Pty Ltd (in liquidation) and Paolo Maione, the Industrial Magistrate of the Magistrates Court 
of South Australia, was called on to determine a penalty for a breach by a company and its director of South Australia’s work 
health and safety legislation.   
 
Brett Fritsch was a rigger employed by Ferro Con working at the Adelaide desalination water plant.  Fritsch was killed and 
another employee of Ferro Con, Craig Fowler, was exposed to a risk of injury when a large steel beam which was being 
moved by a crane fell on Fritsch whilst it was being manoeuvred. Ferro Con was using a crane to install a 1.8 tonne, 14 metre 
long steel monorail beam to the rafters of a partially completed building.  Fritsch was required to stand under the beam and 
pull heavily down on a tag line in an attempt to lower the tilted beam.  Whilst he was performing this task the sling holding the 
beam snapped resulting in the beam dropping directly onto his head causing his death.  Fowler was standing on an elevated 
work platform and the beam struck the platform and he was able to ride the fall out until he could jump clear onto nearby 
scaffolding. 
 
Paolo Maione was the sole director of Ferro Con.  Ferro Con and Paolo were prosecuted for a breach of Section 61 of the 
South Australian work health and safety legislation for having failed to take reasonable steps to ensure compliance with 
obligations under the work health and safety legislation.  Both defendants pleaded guilty. 
 
Following the incident Ferro Con experienced contractual and financial difficulties and was placed into administration, and later 
liquidation. 
 
The maximum penalty for each offence was $300,000.   
 
The Court ultimately imposed a fine of $200,000 on each of the defendants. 
 
The size of the fines is not surprising as the offences were very serious breaches with fatal consequences.  However, in the 
course of the guilty plea it became apparent that the company had insurance which would cover any fines imposed.   
 
The Industrial Magistrate noted that Ferro Con had in place a general insurance policy which included indemnification of its 
directors for fines imposed for his criminal conduct.  It was noted that the insurance covered fines but not a consequential 
compensation order.  The insurance was subject to a $10,000 excess.  The Industrial Magistrate noted the insurance cover 
would cover the fine imposed against the company in liquidation, as well as the director and the director had paid the excess 
himself. 
 
The Court was somewhat scathing of the fact that the director had insurance cover and concluded the insurance cover had 
undermined the Court’s sentencing powers by negating the principles of both specific and general deterrence. 
 
The Industrial Magistrate noted: 

“The message his actions sends to employers and responsible officers is that with insurance cover for criminal penalties for 
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 OHS offences there is little need to fear the consequences of very serious offending, even if an offence has fatal 
consequences”. 

 
The Court noted that the director’s actions in taking out insurance and paying the excess were so contrary to genuine 
acceptance of the legal consequences of criminal offending that they dramatically outweighed the benefits to the justice 
system of an early guilty plea and statements of remorse.   
 
In those circumstances the Industrial Magistrate thought it was entirely inappropriate to discount the penalty for a plea of guilty 
at an early stage. Normally a discount of up to 25% is applied where there is genuine remorse and an early plea.   
 
The Industrial Magistrate noted that it had no ability to challenge the fact that the insurance existed and commented: 

“Whilst the terms of the policy were not produced to the Court, there remains the possibility that indemnity was granted for 
commercial reasons given the ongoing nature of the group’s business, and this Court has no legal ability to consider if the 
indemnity is invalid as being contrary to public policy.” 

 
The Industrial Magistrate noted that the South Australian legislation did not prohibit such insurance cover but noted that some 
other laws do.  New Zealand’s OHS legislation prohibits such cover.  The South Australian Roads Traffic Act prohibits 
insurance cover for penalties for driving offences. 
 
The new Work Health Safety Act 2012 in South Australia provides that any term of a contract which seeks to modify the 
operation of the Act is void, however it does not specifically prohibit insurance for penalties and the full scope of Section 72 is 
unclear.  
 
The Industrial Magistrate noted that it was a matter for Parliament as to whether or not it should outlaw insurance cover for 
fines for offences under work health and safety laws. 
 
The existence of insurance cover played a role in the determination of the penalty in that the Court determined it should not 
reduce the penalty for an early plea.  However, the Court did not see the existence of cover as an aggravating factor in the 
sentencing process which would entitle the Court to impose a larger penalty. 
 
No doubt as the penalties would have little financial impact on Maione, the Court considered it was appropriate to make further 
orders which included an obligation to publish notices in the media highlighting the successful prosecution of Maione and his 
company which was in liquidation.  The Industrial Magistrate noted these notices would have an educative function and be an 
illustrative reminder and warning to other responsible officers of companies and act as a reminder and deterrent to Maione to 
discourage reoffending.  
 
Whilst the Industrial Magistrate was not called on to determine whether the insurance was against public policy, it did 
determine that it was not appropriate to discount fines for penalties for early pleas of guilty.  If this approach is followed by 
other Courts, we are likely to see an increase in fines as the discount on fines by up to 25%. 
 
We are also likely to see consideration of other penalties in sentencing.  The work health safety legislation provides Courts 
with the power to make orders which include: 

� adverse publicity orders, 

� orders to remedy any matter caused by the commission of an offence,  

� orders that an offender undertake a specific project for the general improvement of work health and safety within a 
specified period,  

� orders requiring a person to undertake or arrange for one of its workers to undertake a specified course of training,  

� orders for the release of the offender on their undertaking a Good Behaviour Bond, 

� orders imposing a term of imprisonment for serious offences.  
 
The debate over the availability of insurance cover for statutory fines has been enlivened by this recent decision.  Some say 
that statutory fine insurance is against public policy and that the availability of insurance cover to satisfy a fine should not be 
permitted.  As can be seen from this decision insurers may see an increase in the costs of claims where there is no discount of 
fines for early pleas for offences under work health and safety legislation where the Courts find out insurance cover is in place. 
Companies with insurance cover should be examining their policies to see whether or not costs which they incur as a 



consequence of penalties other than fines will fall for cover under their policies as the Courts look for ways to impose penalties 
that have a direct impact on the company and its directors when they offend. 
 
Section 54 of the Insurance Contracts Act  -  A Conundrum 
 
Section 54 is a remedial provision in the Insurance Contracts Act which regulates insurance contracts in Australia.  Section 54 
provides that an insurer may not refuse to pay a claim, either in whole or in part, by reason of some act of an insured or some 
other person by reason only of that act, however the insurer can reduce its liability by the amount that fairly represents the 
extent to which the insurer’s interests were prejudiced as a result of that act. 
 
The insurance claim manager’s life is not always an easy one.  When considering whether or not a claim falls within the cover 
provided by insurance one must be mindful of: 

� the impact of Section 54 of the Insurance Contracts Act; 

� the fact that a decision to refuse to pay a claim when wrong can result in an award of damages against the insurer for 
losses suffered by an insured in addition to those losses covered by the policy. 

 
The full impact of Section 54 of the Insurance Contracts Act and the decision to decline claims under the policy was seen 
when underwriters rejected two claims for property damage to vehicles that were insured by Highway Hauliers, a trucking 
company.  Highway Hauliers had arranged insurance cover with certain underwriters at Lloyds.  The contract of insurance 
contained an endorsement that provided the insurer would not pay if it did not receive an approved in writing driver declaration 
and that declaration was required to include details of a driver test score and confirmation the driver had achieved a minimum 
score on a test known as a PAQS test. 
 
Two trucks owned by Highway Hauliers were damaged in separate incidents as a consequence of the actions of two drivers 
who had not undertaken the PAQS test.  The underwriters declined to pay the claims. 
 
Highway Hauliers conceded that the drivers had not taken the tests.  Highway Hauliers commenced proceedings against the 
underwriters and sought to invoke the operation of Section 54 of the Insurance Contracts Act, arguing that the act of the 
drivers in not sitting the test did not cause or contribute to the loss and therefore the underwriter could not refuse to pay the 
claim. 
 
Underwriters at the original trial accepted that the driver’s failure to achieve the minimum score on the PAQS test had not 
caused or contributed to the losses suffered, however argued that the endorsement of the policy went to the scope of cover 
and was not a policy condition which if breached attracted the operation of Section 54 of the Insurance Contracts Act. 
 
The trial judge, in his considerations in relation to the claim, noted that a Queensland Court of Appeal decision in Johnson v 
Triple C Furniture & Electrical Pty Limited and Rural & General Insurance Limited, had determined that Section 54 could not 
be invoked to extend to the scope of a policy and the Court of Appeal had noted: 

“The act or omission which founds a refusal cannot change the event or circumstances in respect of which the insured 
claims indemnity.” 

 
In Johnson v Triple C the policy included an exclusion that excluded cover whilst the aircraft, with the knowledge of the insured 
or the insured’s agent, was used for any illegal purpose or if the aircraft was operated in breach of recommendations, 
regulations, orders or by-laws which would be regarded as the appropriate authority by aviators in relation to air worthiness, air 
navigation and the legal operation of aircraft.  The Court determined that the exclusion was engaged and Section 54 could not 
be used to extend the scope of the insurance where an act attracted the application of the exclusion. 
 
However, in the Highway Hauliers case, Corboy J categorised the act or omission of the drivers differently and determined that 
Section 54 could be invoked in that case.   
 
As a consequence of that finding the Court determined that the insurance was liable to respond to the claim.  More concerning 
was an award of damages for a breach of the terms of the contract of insurance which covered losses which did not fall for 
cover under the policy.   
 
However the Highway Hauliers case was also subject to an appeal and in a recent judgement the Western Australian Court of 
Appeal ultimately dismissed the appeal. 
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Pullin JA in his judgment in the Court of Appeal noted that not every refusal to pay a claim will result in the application of 
Section 54. 
 
For Section 54 to be invoked the refusal to pay the claim must be “by reason of some act of the insured or of some other 
person”. 
 
Pullin JA noted: 

“The phrase 'by reason of some act of the insured or of some other person' does not allow the insured to ascribe to the 
insurer fanciful reasons for why it is that the insurer may refuse to pay the claim. Nor does it allow the insurer to ascribe 
fanciful reasons for refusing the claim. The question is determined objectively. This is not to say that the reason actually 
offered by the insured is ignored. However, that reason is not determinative.” 

 
Pullin JA also noted that the mere fact that the claim would be outside the scope of the contract of insurance is not 
determinative.  Pullin JA noted: 

“If the reason for refusing the claim the insurer may ‘offer’ is one which is based on an act or omission of the insured which 
occurred after the contract was entered into, the section may still apply.” 

 
In this case the reason the policy was said not to apply was an act of a person after the insurance cover was taken out.  That 
meant that it was an act which fell for consideration in terms of Section 54.  The Western Australia Court of Appeal concluded 
that the effect of the policy was that the insurer could not refuse to pay claims by reason of an act of the insured in operating a 
relevant vehicle using drivers who did not hold a specific PAQS qualification.  That act occurred after the contract was entered 
into.  In those circumstances Section 54 of the Insurance Contracts Act was engaged. 
 
The decisions in Johnson v Triple C and Highway Hauliers seem somewhat at odds.   
 
Murphy JA, in his judgment, in the Highway Hauliers case noted that the Johnson v Triple C judgment when rejecting reliance 
on Section 54 depended on that Court’s views of the effect of the policy of aviation insurance and its essential characteristics 
which inherently required compliance with civil aviation regulations and that non compliance was not merely something in the 
policy by reason of which the insurer could refuse to pay the claim. 
 
The Western Australian Court of Appeal did not see Johnson v Triple C as laying down some independent legal principle 
which was necessary to apply in the construction or application of Section 54. 
 
If the Maxwell v Highway Hauliers judgment is followed by other Courts, insurers will face or are likely to face difficulties 
avoiding claims where exclusions have been crafted in a way to limit liability for claims arising from a particular act or omission 
which occurs after the policy is entered into. 
 
The debate on the application of Section 54 is sure to continue.  Courts are now faced with somewhat competing views from 
two Appellate Courts.  Time will tell whether or not the State of Origin between WA and Queensland results in a win for the 
broad interpretation of Section 54 or an interpretation that prevents its application where the acts which are said to invoke the 
operation of Section 54 go to the scope of cover under the policy. 
 
Slip & Falls – What is the Duty of Care Owed? 
 
The Civil Liability Act 2002 (“Act”) governs personal injury claims in NSW.  The provisions in the Act stipulate the elements that 
an injured person must establish in order to demonstrate a failure to take reasonable care on the part of a defendant and that 
the failure has caused the loss suffered. 
 
The starting point for consideration of a claim is an enquiry as to whether there was a duty of care owed. If there is a duty it is 
then necessary to consider whether that duty was breached and if the duty was breached, whether the negligence was a 
necessary condition of the occurrence of the harm. 
 
It is necessary to make specific reference to the provisions of the Civil Liability Act 2002 when determining a personal injury 
claim in NSW. 
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The recent decision of the NSW Court of Appeal in Shoalhaven City Council v Pender provides a succinct analysis of the 
approach Courts will adopt when called on to consider the provisions in the Act when they are called on to consider slip and 
fall claims. 
 
Pender was injured when he fell on a ramp which led to a ferry.  The Comerong ferry service operated between Comerong 
Island and the mainland near Nowra across the confluence of the Crookhaven and Shoalhaven Rivers.  The ferry service was 
operated by O’Connor Ferry Service Pty Limited, Pender’s employer.  The Shoalhaven Council was responsible for the 
maintenance of the ramp. 
 
At the original hearing the trial judge concluded that Pender fell because the ramp was slippery, that the Council was notified 
of its condition every couple of months and did not always respond to fix the defect in the ramp (growth of algae),causing the 
ramp to become slippery.  The trial judge concluded that the Council knew the ramp regularly became slippery and needed 
cleaning and that this condition developed over time.  The trial judge concluded that as the ramp was not being cleaned in a 
timely manner and there was a way of fixing the problem which was simple and inexpensive as the ramp could have been 
pressure cleaned the Council was negligent. The trial judge also concluded that if there was a regular system of pressure 
cleaning the ramp it was probable that a person would not slip on the ramp. 
 
The trial judge found that the Council had been negligent and the Council appealed. 
 
The Council argued that Pender had not established the cause of his fall; he had not claimed that the ramp was wet and his 
evidence fell short of demonstrating that the ramp was slippery; and he gave no real explanation for the fall. 
 
McColl JA, with whom, Barrett JA agreed, noted that Pender was obliged to adduce evidence supporting a positive inference 
implying negligence on the Council’s part and the inference must arise from an affirmative conclusion from the evidence and 
the inference should be established to the reasonable satisfaction of a judicial mind.   
 
McColl JA noted: 

“The evidence had to rise above the level of conjecture, could not be based on possibilities but had to be established as a 
matter of probability, and had to do more than give rise to conflicting inferences of equal degrees of probability.” 

 
The duty owed in this case was no higher than that of an ordinary occupier of land.  McColl JA noted that duty required the 
Council to take reasonable care to avoid foreseeable risk of injury arising from the physical state of its land on the assumption 
that Pender used reasonable care for his safety.   
 
The basis of the duty was the control the Council had over the ramp and its knowledge (actual or constructive) of the state of 
the ramp. 
 
McColl JA noted it was important to assess what was a reasonable response to the risk prospectively, rather than in hindsight. 
 
McColl JA noted that the acceptance of a duty of care does not answer the question whether a duty has been breached or 
whether a breach causes injury. 
 
McColl JA noted: 

“A person does not breach his or her duty of care merely because there are steps that he or she could have taken to avert 
the risk that actually materialised ... The enquiry into breach, although made after the accident, must attempt to answer 
what response a reasonable person, confronted with a foreseeable risk of injury, would have made to that risk.  and one of 
the possible answers to that enquiry must be “nothing”.” 

 
McColl JA confirmed that Section 5B(1) of the Civil Liability Act 2002 sets out three preconditions that must co-exist before 
liability in negligence arises and Section 5B(2) provides a non exhaustive list of factors which the Court is required to take into 
account in deciding those preconditions. 
 
McColl JA concluded the effect Section 5B(1) was that the Council was not negligent in failing to take precautions against a 
risk of harm unless the risk was one of which it knew or ought to have known, the risk was not insignificant and in the 
circumstances a reasonable person in the Council’s position would have taken those precautions. 
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Reasonable foreseeability of harm of the kind suffered remains a necessary condition of the existence of a legal duty of care 
although it is enough for a person to establish that a kind or type of injury was foreseeable and not necessarily the actual 
injury.  McColl JA noted: 

“However, the nub of the analysis is, what is the risk of harm and what precautions might have been taken against such a 
risk?” 

 
In order to determine any breach of duty it is necessary to identify the risk of injury and the reasonable response to that risk.  
The risk of injury must be identified with some precision.  McColl JA noted that it was appropriate to focus on the condition of 
the particular nature of the surface on which Pender slipped when determining the risk of harm.   
 
McColl JA noted that the “but for” test is the relevant test for causation and it is necessary that a defendant’s negligence was a 
necessary condition of the occurrence of the particular harm, that is the negligence be a condition that must be present for the 
occurrence of the harm.  McColl JA noted that unlike the enquiry as to duty and breach, the enquiry on causation is wholly 
retrospective and focuses on the particular conduct or omission.   
 
Whilst a plaintiff may discharge the onus of proof of causation by relying on inferences open on the facts, when establishing 
causation based on inferences it is necessary that an inference be more probable than other possible inferences. 
 
McColl JA noted in this case Pender had to prove that if there had been a proper system of water blasting the ramp, that 
system would have removed the cause of slipperiness in the area where Pender fell.  McColl JA concluded that Pender did not 
establish as a matter of probability that he fell because the ramp was slippery, let alone that it was unreasonably so.   
 
Evidence that there had to be dried algae where Pender slipped because that was a plausible reason for the fall was seen as 
conjecture.   
 
In this case McColl JA identified the risk of harm as a risk of slipping and falling on dry algae on the ramp.  McColl JA noted 
there was no evidence that there was a risk of slipping on the dry part of the ramp, even if the dry algae was present. 
 
McColl JA concluded that the evidence did not establish that anyone had slipped on the ramp’s dry surface previously or that 
the Council knew or ought to have known that a person could slip on a dry ramp even where there was algae on the ramp. 
 
Pender failed to establish any breach of duty of care had caused his injury. The lack of evidence concerning the ramp 
developing a degree of slipperiness and required regular cleaning meant that the evidence did not support a conclusion that 
the Council should have had a system that called for regular water blasting the ramp.   
 
All judges of the Court of Appeal concluded that the appeal should be allowed and the trial judge’s judgment which was in 
excess of $370,000 was overturned. 
 
Ward JA noted that at the hearing the trial judge had concluded that the employer’s contribution to the accident was 25%.  On 
appeal the Council argued that the employer’s negligence should have been assessed equally with that of the Council at 50%.  
Whilst McColl JA and Barrett JA did not address this issue, Ward JA agreed with that submission, noting that the trial judge 
ought to have concluded that the employer was equally liable.  However, as there was no liability on the part of the Council 
this finding had no significance. 
 
At the end of the day Pender was unable to adduce positive evidence as to why he slipped and fell on a dry surface.  The lack 
of direct evidence was a problem which Pender could not overcome.  The absence of expert evidence that demonstrated the 
ramp was slippery when dry also caused problems. 
 
This case serves as a reminder to plaintiffs that it is not enough that an accident happened and there must be evidence to 
establish duty, breach and causation.  A slip and fall claim is not always easy to win. 
 
A Principal's Duty to Employees of an Independent Contractors 
 
The recent decision of Justice Simpson of the NSW Supreme Court in Cartwright v BlueScope Steel Limited serves as a 
reminder that the control exercised by a principal over tasks carried out by employees of  an independent contractor engaged 
by a principal can create a liability for the principal in the event that the employee is injured.   
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Cartwright was a truck driver employed by Mannway Logistics Pty Limited.  He was injured in a motor vehicle accident whilst 
driving a prime mover and transporting coils of steel for BlueScope Steel Limited.   
 
BlueScope manufactures steel and engaged Mannway to transport steel in containers from Port Kembla to Port Botany.  The 
steel was delivered by BlueScope in cylindrical coils on the back of trucks and stored in the Mannway warehouse.  The coils of 
steel were varied somewhat in size and extremely heavy. Mannway employees would load the coils into containers and then 
transport the containers by truck to Port Botany.   
 
Cartwright simply needed to attach his prime mover to a trailer and complete his journey.   
 
Cartwright was travelling in the centre of three lanes when he heard a loud bang and a thud and his truck started to tip and 
rolled.  He suffered injury.  He was travelling at approximately 55kmh in a 70kmh zone and was negotiating a bend when he 
tipped. 
 
When the coils were delivered by BlueScope to Mannway they were strapped to wooden pallets.  The weight of the coils was 
required to be evenly distributed and centred in the containers and chalk marks were placed on the floor of the containers to 
guide the forklift operators when they were loading the pallets into the containers.   
 
It transpired that the coils had been loaded by BlueScope onto the pallets by a crane and to accommodate the chains on the 
crane, the coils were not loaded as they had been in the past and two extra pieces of timber runners had been placed on the 
pallets to accommodate the chains.  BlueScope had not informed Mannway of this change.   
 
The coils moved whilst Cartwright was transporting them. 
 
Simpson J concluded that both Mannway and BlueScope failed to exercise reasonable care.  The lion’s share of liability 
however attached to BlueScope.   
 
Simpson J noted that the system design lay at the heart of BlueScope’s duty which included the proper design of the loading 
and packing system.  The duty also included maintaining the efficacy of the system when circumstances changed and 
required BlueScope to notify Mannway of the change, which it failed to do.   
 
The trial judge determined that a proper apportionment of liability between the two defendants was 85% to BlueScope and 
15% to Mannway, the employer. 
 
In this case BlueScope devised an inadequate system and compounded it by insisting on strict adherence to it by Mannway.  
BlueScope altered the configuration of the pallets and did not notify Mannway of the change.  Justice Simpson concluded 
Mannway was entitled to expect BlueScope to draw its attention to any material change in the pallets that BlueScope 
delivered.  It did not.  Therefore BlueScope was principally liable for the loss. 
 
As can be seen, it is not enough for a principal to defer to an independent contractor to ensure that loads are properly stowed 
for transportation.  Where loads are not properly stored in the first place and are delivered to independent contractors for 
transportation, the consignor of loads is likely to have the lion’s share of responsibility for accidents which occur and injure 
employees of independent contractors who have been engaged to carry out transport operations. 
 
Compensation to Relatives Claims Capped by Economic Loss Limitations 
 
The NSW Court of Appeal in Taylor v Owners – Strata Plan No 11564, by a two to one majority has determined that the caps 
imposed on claims for economic loss under the Civil Liability Act 2002 apply to claims by dependents who seek damages for 
loss of dependency consequent to the death of a person who has provided them with financial support. 
 
Section 12 of the Civil Liability Act 2002 relevantly provides that in relation to awards for past and future economic loss due to 
loss of earnings or deprivation or impairment of earning capacity or for future economic loss due to the deprivation or 
impairment of earning capacity a Court must disregard the amount (if any) by which the claimant’s gross weekly earnings 
would (but for the injury or death) have exceeded an amount that is three times the amount of average weekly earnings.   
 
The claimant under a Compensation to Relatives Act claim is the dependent.  The assessment of loss of financial support 
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turns on an assessment of the support provided by the deceased and is measured by reference to the pre-accident earnings 
of the deceased. 
 
Taylor’s claim was determined by Garling J of the NSW Supreme Court and His Honour concluded that the provisions in 
Section 12 of the Civil Liability Act 2002 applied to Compensation to Relatives Act claims and when assessing such claims the 
Court must disregard any gross weekly earnings of the deceased that exceeded three times average weekly earnings cap. An 
appeal followed. 
 
McColl JA with Hoeben JA agreeing, preferred a construction of the Civil Liability Act 2002 that gave effect to its true intent, 
that is to limit economic loss awards in personal injury claims.  Whilst a literal interpretation of the provisions arguably had the 
effect that the provisions did not apply to the deceased’s earnings, it was appropriate for the Court to depart from the literal 
interpretation when the interpretation does not confirm to the legislative intent. 
 
The Court of Appeal noted that the Motor Accidents Compensation Act 1999 which contains a similar provision in Section 125 
of that Act has been described as showing a clear legislative intention that there be an effective limit put on claims by 
dependants of persons whose efforts would have produced very high financial benefits to those dependants, irrespective of 
how the remuneration or financial gains of those persons is construed or how their well earning capacity is exercised.   
 
The Court of Appeal discerned the same purpose in the Civil Liability Act 2002. 
 
Basten JA, who disagreed with the majority, concluded that the Court should not rewrite the legislation in the manner in which 
Garling J had accepted in the Court below and in the way that McColl JA and Hoeben JA concluded should be done.  Basten 
JA concluded the appeal should be dismissed. 
 
As a consequence of the judgment Courts in NSW are now bound by the views of the majority and Compensation to Relatives 
Act claims will be the subject of economic assessments which cap any damages for loss of financial support by ignoring the 
pre-accident earnings of a deceased to the extent that they exceed three times the average weekly earnings of persons in 
NSW. 
 
Drafting Offers Of Compromise – The Court Of Appeal’s Final Word 
 
The recent decision of the NSW Court of Appeal in Whitney v Dream Developments Pty Limited [2013] NSWCA determines 
two issues which have troubled practitioners and the courts when dealing with Offers of Compromise under Rule 20.26 of the 
Uniform Civil Procedure Rules 2005. 
 
The first issue is whether an offer expressed as “plus costs as agreed or assessed”, is compliant with Rule 20.26.   
The second issue is, if such an offer is not compliant with Rule 20.26 can it take effect as a Calderbank offer? 
 
Dream Developments Pty Limited (Dream Developments) brought proceedings against Mr Whitney (Whitney) in the Local 
Court for money owing under a building contract, plus interest and costs.  Whitney cross claimed for breaches of the building 
contract by Dream Developments, plus interest and costs.  
 
Two offers of compromise were served by Dream Developments in the course of the proceedings.  The first offer was dated 
15 April 2010 and offered to settle the plaintiff’s claim for $12,000. The second offer was dated 9 September 2010 and offered 
to settle the plaintiff’s claim for $14,000. 
 
Both offers purported to be made in accordance with Rule 20.26 of the Civil Procedure Rules.  Both offers contained a term to 
the following effect:  

“The defendant to pay the plaintiff’s costs as agreed or assessed”. 
 
Neither offer was accepted. 
 
Dream Developments obtained judgment for $14,000. It then sought to rely on its first offer of compromise to obtain indemnity 
costs from 15 April 2010.   
 
The application was rejected by the magistrate on the grounds that the relevant offer referred to costs “as agreed or assessed” 
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and, as such, was not compliant with Rule 20.26.  The magistrate also held that the offer could not operate as a Calderbank 
offer.  
 
On appeal in the Supreme Court, Adams J reversed the Magistrate’s decision.  
 
Whitney was granted leave to appeal.  The Court of Appeal was constituted by a bench of 5. Bathurst CJ gave the leading 
judgment.   
 
Bathurst CJ reviewed the leading decision in Old v McInnes & Hodgkinson (Old v McInnes) and concluded that the decision 
was correct.  Bathurst CJ found that for an offer to be compliant with Rule 20.26, it must not deal with costs at all.  An offer 
providing for payment of costs is inconsistent with Rule 42 (and its sub rules), which deal with the costs consequences of 
offers of compromise. Further, an offer containing a term that provides for the payment of costs takes away the unfettered 
discretion of the Court as to costs. 
 
Bathurst CJ considered case law relied on by Dream Developments to argue that Old v McInnes was decided incorrectly and 
concluded that none of the cases cited were inconsistent with Old v McInnes.  The court’s decision in Old v McInnes was 
thereby upheld.   
 
To the extent that there were any first instance cases which reached a decision contrary to Old v McInnes, it was determined 
that they were incorrectly decided. 
 
Bathurst CJ concluded that the terms of the offer in the current case were relevantly identical to the terms of the offer in Old v 
McInnes.  
 
Bathurst CJ considered whether the offer made by Dream Developments was compliant with Rule 20.26 and determined that 
it was not.   
 
Bathurst CJ then considered whether an offer which was not compliant with Rule 20.26 could nevertheless take effect as a 
Calderbank offer. The essence of a Calderbank offer was said to be the manifest intention of the offeror. 

 
Bathurst CJ determined that an offer made expressly pursuant to Rule 20.26 will not of itself take effect as a Calderbank offer 
unless there is something in it, or in the surrounding circumstances, to indicate that it is proposed to be relied upon on the 
question of costs, irrespective of its effectiveness as an offer under Rule 20.26.   
 
In the present case, neither the correspondence nor the surrounding circumstances provided any such indication. Therefore 
the offer could not take effect as a Calderbank offer.  
 
The court’s decision in this case ends a period of uncertainty on the issue of Offers of Compromise.   
 
There is now no doubt that Offers of Compromise that contain the terms “plus costs as agreed or assessed” will not be 
considered compliant with Rule 20.26.  Such offers of compromise will not trigger the costs provisions provided in Rule 42 and 
its sub rules. 
 
Further, the Court of Appeal has explicitly observed that for an offer to take effect as a Calderbank offer, there must be a 
“manifest intention” expressed by the party making the offer that they intend to rely on it on the question of costs.   
 
The results of this case will not surprise practitioners who have followed this vein of case law.  Nevertheless, the Court of 
Appeal bench of 5 has eliminated remnants of uncertainty. 
 
A valid Offer of Compromise must contain no reference to costs. 
 
Parties should ensure that Offers of Compromise are served under cover of a letter which clearly states that if the offer is not 
compliant with the Rules, it is intended to operate as a Calderbank offer.   
 
Offers of Compromise expressed on a “plus costs as agreed or assessed basis” and served under cover of a letter that makes 
no reference to Calderbank are unlikely to offer costs protection. 
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Workers Compensation Roundup  
 
Limitation Period Runs From Date of Accident for Work Injury Damages Claims 
 
Unfortunately opinions of judges often vary, and different views often lead to appeals.  It appears that the NSW Court of 
Appeal will soon be called on to consider the application of the limitation periods in the Workers Compensation Act 1987 and 
whether the limitation period found in Section 151D commences from the date of the accident or the date that a claimant has 
been assessed to have a 15% whole person impairment. 
 
In NSW the Workers Compensation Act 1987 provides that no damages may be ordered unless the injury results in the death 
of the worker or in a degree of permanent impairment of the injured worker that is at least 15%. 
 
Section 151D of the Act relevantly provides a person to whom compensation is payable under the Act is not entitled to 
commence Court proceedings for damages in respect of the injury concerned against the employer liable to pay that 
compensation more than three years after the date on which the injury was received, except with leave of the Court in which 
the proceedings are to be taken. 
 
Adamson J in Opoku v P & M Quality Smallgoods Pty Limited determined that the plaintiff had three years from the 
assessment of permanent impairment to bring a claim for work injury damages. 
 
The District Court in Denton v QBE Workers Compensation (NSW) Limited was called on to consider that very issue and 
determine whether or not it was bound to follow the decision of Adamson J.   
 
Denton was injured in October 2003 during the course of his employment.  His employer was deregistered in August 2007.  In 
August 2012 he commenced proceedings claiming work injury damages.  The defence filed in the claim alleged that 
proceedings could not be maintained as it was commenced more than three years after the accident.  Denton had his 
permanent impairment assessed on 3 May 2010.  Work injury damages proceedings were commenced within three years of 
that date. 
 
An application was made to the District Court by Denton seeking orders that the defence under Section 151D be struck out on 
the basis that proceedings were commenced in time.  Denton relied on the decision in Opoku.  The application was heard by 
Truss DCJ. 
 
Truss DCJ was of the view that the District Court is not bound by a judgment of a single Supreme Court Judge however a 
judgment of a single judge ought to be regarded as persuasive authority and given weight and respect.   
 
Truss DCJ considered the decision in Opoku and concluded that Adamson J’s decision would appear to be contrary to the 
wording of Section 151D which was clear.  For those reasons Truss DCJ declined to follow Opoku and concluded that the 
relevant date for the purposes of time running under Section 151D is the date of injury.   
 
In this case that meant the limitation defence pleaded had a proper basis and the application was dismissed. 
 
It is now incumbent on the plaintiff to seek leave to commence proceedings out of time and adduce evidence to satisfy the 
Court that there was a reasonable explanation for the delay in commencing proceedings. 
 
We now have competing decisions of a District Court Judge and a Supreme Court Judge on the date that the limitation period 
under Section 151D commences.  Confusion will continue until the issue is determined by the Court of Appeal.   
 
We will have to wait and see whether or not the determination of the application proceeds to Appeal or whether Denton simply 
chances his hand in an application for leave to appeal rather than revisit the findings made by Truss DCJ. 
 
The Effect Of The 2012 Amendments On Weekly Compensation Claims 
 
As reported in earlier newsletters, there have been a number of Workers Compensation Commission (“WCC”) Arbitrators’ 
decisions regarding the application of the June 2012 amendments to worker’s entitlement to weekly compensation benefits 
under the NSW Workers Compensation Legislation.  On 3 July 2013 Deputy President Bill Roche in Kilic v K-Mart Australia 
Limited delivered the first WCC Presidential Decision on the weekly compensation amendments.   
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Mrs Kilic alleged injuries on 24 January 2011 and as a result of the nature and conditions of her employment up to 2 February 
2011. Her employer, K-Mart accepted liability and paid compensation until 19 April 2012 when liability was disputed on the 
basis that the worker had no continuing incapacity for work. 
 
In the first instance Arbitrator Haddock applied the new provisions in Section 37 of the Workers Compensation Act 1987 (“WC 
Act”).  Section 37 was applicable to a worker with a current work capacity and a worker’s entitlement to weekly compensation 
would expire 130 weeks after weekly compensation was first paid or payable to the worker.  The issue on appeal was whether 
the arbitrator erred in determining when the entitlement period specified in section 32A commenced and the expiration date of 
the entitlement period.   
 
After considering the relevant definitions in the amending Act and the transitional provisions, Deputy President Roche noted 
that there are three categories of worker.  Each category of worker has different applicable dates with regards to the 
application of the weekly compensation amendments.  These categories are: 

� In the case of a claim made on or after 1 October 2012 the weekly compensation amendments apply from the date on 
which the claim is made. 

� For existing recipients of weekly compensation immediately before 1 October 2012 the weekly compensation 
amendments apply from the date three months after the insurer makes a work capacity decision. Until that time they 
remain entitled to weekly payments as if the weekly compensation amendments had not been made. 

� For claims made before 1 October 2012 where the worker is not an existing recipient of weekly compensation as at 1 
October 2012, the weekly compensation amendments and the relevant transitional arrangements do not apply to the 
“compensation payable” until 1 January 2013. 

 
President Roche noted that an “existing recipient of weekly payments” was defined as “an injured worker who is in receipt of 
weekly benefits of compensation immediately before the commencement of the weekly payment amendments” as at 1 
October 2013.  
 
The legislative amendments provided several different entitlement periods for weekly compensation: 

� The first 13 weeks in which weekly payments are paid or payable are calculated using one of the formulas in Section 36 
of the WC Act and depends upon whether or not the worker has a current work capacity. 

� The second period of 117 weeks is calculated using one of the formulas in Section 37 of the WC Act.  Which formula is 
used again depends on whether or not the worker has a current work capacity. 

� A worker’s entitlement to weekly compensation ceases on the expiration of the second entitlement period unless he or 
she is entitled to compensation under Section 38 of the WC Act.  A worker who is assessed as having a current work 
capacity is only entitled to compensation after the second entitlement period if they meet the three criteria in Section 
38(3).  The quantum of compensation in such a case is calculated using the formula in Section 38(7). 

� Section 39 of the WC Act provides a worker has no entitlement to weekly payments of compensation after an aggregate 
period of 260 weeks of weekly compensation payments have been paid or are payable in respect of the injury.  For 
claims made before 1 October 2012 weekly payments made before 1 January 2013 will not be counted towards the 260 
weeks.  Section 39 will not apply to a worker whose injury results in permanent impairment of more than 20%. 

� Additional weekly compensation (“special compensation”) is payable for incapacity after the second entitlement period 
where that incapacity has resulted from injury related surgery.  

� Special provisions apply for seriously injured workers with whole person impairments greater than 30%.  Effectively, 
their weekly compensation benefits are preserved to retirement age. 

 
Consequently it is necessary to first determine which entitlement period the claim falls within before the quantum of weekly 
compensation payable to a worker can be determined under the amendments. 
 
The Deputy President accepted that Arbitrator Haddock had correctly determined Mrs Kilic’s entitlements.  She was not an 
existing recipient as at 1 October 2012 and thus her entitlements continued under the former legislation and were payable until 
31 December 2012.  The weekly compensation paid or payable before 1 January 2013 was taken into account for the 
purposes of determining whether as at 1 January 2013 Mrs Kilic came within the first or second entitlement period.  Mrs Kilic’s 
claim fell within the second entitlement period and as at 1 January 2013 and section 37 applied.  
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The decision appears to have settled a number of dilemmas that the interpretation of the amending legislation has produced 
and provides a clear analysis of the approach to  be adopted in determining first the worker’s category of entitlement and then 
calculating their entitlement  
 
The Deputy President held that the new provisions in Section 36 and Section 37 do not create entitlement periods but merely 
prescribe the methods to be used to calculate the quantum of compensation payable.  The entitlement period that the worker 
falls within is determined by reference to Section 32A. 
 
If it is ultimately found that a worker with a current work capacity is entitled to compensation under Section 38 beyond the 
second entitlement period of 130 weeks, the length of time the worker is entitled to receive that compensation will be limited by 
Section 39 to 260 weeks.  In those circumstances, for a claim made before 1 October 2012 weekly payments made before 1 
January 2013 will not be counted towards the 260 week period. 
 
CTP Roundup 
 
Drive By Shooting – Is it A Motor Accident? 
 
Steven Leach v The Nominal Defendant (QBE Insurance (Australia) Ltd) is an interesting case that involved a drive-by 
shooting. Leach sought to argue that injuries sustained as a result of gunshot wounds were compensable under Section 3A of 
the Motor Accidents Compensation Act 1999 (“MACA”). 
 
Leach was a front seat passenger in a car driven by Desmond Russell.  As they were travelling in a motor vehicle a white 
Holden Commodore collided with the right rear corner of Leach’s vehicle.  Shortly after the collision gun shots were fired from 
the Commodore into Leach’s vehicle.  Leach sustained gunshot wounds to his head and back.  His injuries were severe. 
 
The Commodore was later found burnt out on a nature reserve.  Cartridges were found in both Leach’s vehicle and the 
Commodore.   
 
The driver of the Commodore could not be identified, the vehicle having previously been stolen.  It was accepted that the 
Commodore was not insured and that if the plaintiff was entitled to damages the Nominal Defendant would be liable. 
 
From the primary facts, Judge Kearns inferred that the driver of the Commodore was complicit in an enterprise designed to 
shoot Leach.  It was planned and it was likely that there were two passengers who shot at Leach from the Commodore.  Judge 
Kearns concluded that the driver of the Commodore drove the vehicle in a manner that facilitated the firing of the weapons at 
Leach. 
 
The issue to be determined was whether the case came within Section 3A of the Motor Accidents Compensation Act 1999. 
Leach argued that the central object of MACA was directed towards providing compensation for fault based tortious liability.  
There was clearly fault in the driving of the Commodore and that this negligent driving facilitated the shooting and resulted in 
the injury. 
 
Leach sought to rely on the decision of Nominal Defendant v Hawkins where it was found that a bicycle rider who fell off his 
bike after being harassed by persons in a motor vehicle who threw a stone at the cyclist was injured in a motor accident. 
Leach argued that the discharge of the firearm was so connected with the negligent driving of the Commodore as to become 
part of or incidental to that driving. That being so, the two events could not be separated.  As in Hawkins, it was argued that 
the injuries arising from the incident as a whole should be compensable under MACA.   
 
The Nominal Defendant argued that: 

� the objects of the Act were not to provide a universal compensation scheme and that there were restrictions as to the 
definition of injury and the application of the Act; and 

� Nominal Defendant v Hawkins could be distinguished as the beeping of the car horn, slowing down and drawing the 
car alongside of the plaintiff before the object was thrown was characterised as the one ongoing act of harassment. 

 
In this case involved there was a wide behavioural gap between the driving on the one hand and the action which caused the 
injury on the other.  The Nominal Defendant argued that the act of firing a gun from a vehicle was an extraordinary event that 
took it outside of the scope of the negligent driving so that it was no longer part of or incidental to the negligent driving of the 
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vehicle.  The contact between the two vehicles was undoubtedly proximate to the shooting but had no causal relevance to it. 
 
Kearns DCJ accepted that there was driving fault here as there was in Hawkins, but found that in this case there was no 
pattern of harassing driving that had existed in Hawkins (and which had led the judges in that case to find for the plaintiff).  
Further, Kearns DCJ did not consider that the gun fire could properly be considered part of or incidental to the negligent 
driving.  Kearns DCJ found that the shooting was substantially distinct from and independent of the driving.  It was not a 
continuum of, or part, or an escalation of, the negligent driving. 
 
Kearns DCJ found that the firing of the guns in this case did not require negligent driving or a collision.  It was going to happen 
whether the driver of the Commodore was driving carefully or carelessly. 
 
The trial judge concluded that on any common sense approach to causation it could not be said that the injury to the plaintiff 
was caused by the fault of the driver in the use or operation of the motor vehicle.   
 
The plaintiff’s injuries did not fall within Section 3A of the Act. 
 
This decision emphasises the importance of identifying the precise act that has caused a plaintiff’s injuries. This may in turn 
distinguish Nominal v Hawkins and prevent a wide interpretation of section 3A. 
 
This case represents a narrow interpretation of Section 3A of the Act. Mere involvement of a motor vehicle in some tangential 
way will not satisfy the requirements of section 3A.  
 
Due Enquiry & Search and Full & Satisfactory Explanation 
 
The NSW Court of Appeal in Nominal Defendant v Browne (2013) NSWCA197 recently examined what would be required for 
a claimant to satisfy due inquiry and search in relation to a claim against the Nominal Defendant and, further, what would be 
required for a full and satisfactory explanation when the claim was not made within six months of the accident.  Interestingly, it 
would appear that whilst virtually no inquiries can be sufficient for due inquiry and search, a detailed explanation will be 
required for a full and satisfactory explanation in a late Nominal Defendant claim. 
 
Browne injured her right ankle on 5 January 2009 when she stepped into a drain by a driveway which was not covered by a 
grate.  Browne claimed she had stepped backwards into the drain in order to avoid a truck speeding up the adjacent driveway.  
As the injury occurred when she was returning from her luncheon break at work she lodged a claim for workers compensation.  
She also lodged claims against the occupiers of the premises and a motor accidents claim against the Nominal Defendant as 
the identity of the truck and ist driver could not be identified.  
 
In the District Court the Nominal Defendant sought to have Browne’s claim dismissed on three grounds, namely that: 

� it was not reported to the Police within 28 days; 

� Browne had not conducted due enquiry and search into the identity of the motor vehicle; 

� Browne’s personal injury claim form was not lodged within six months of the accident and the accompanying 
explanation provided was not full and satisfactory. 

 
The District Court dismissed the Nominal Defendant’s application and an appeal followed which proceeded to the Court of 
Appeal on the grounds of due inquiry and search and with regards the claim being lodged outside six months of the date of 
accident. 
 
In relation to the failure to make due search and enquiry, it was noted that Browne took no steps to establish the identity of the 
unidentified vehicle.  The Nominal Defendant had claimed, at the very minimum, Browne should have posted a notice in the 
cafe where her lunch had been purchased, and conducted a canvass of local businesses to find out if a delivery took place in 
a business located where the truck appeared to be driving. 
 
The Court of Appeal considered this was not necessary.  Those steps would have been “futile” given the limited information 
available and the fact that neither the driver nor any other potential witnesses would have been likely to take note of the events 
of the accident.  This was particularly the case as there was no direct collision between the vehicle and Browne.   
 
Justice Basten referred to the earlier decision of Nominal Defendant v Meakes.  His Honour stated that provided the steps 

 



GD News  
August 2013 Issue 

Page 16 

would constitute “no more than a ritual and unlikely to be productive”, they were therefore not required to satisfy the test of 
what is due enquiry and search. 
 
However, Browne was not successful in defending the second limb of the appeal; her explanation of the delay in bringing 
proceedings was not satisfactory.  Browne had only provided a simple explanation for the delay in that she “sought legal 
advice in a timely fashion when she realised how serious the injury had become”.  Browne claimed she simply relied upon her 
legal representatives to take whatever steps were necessary to recover compensation from any responsible party.  Even 
though Browne had attended a conference with Senior Counsel on two occasions, she was unable to recall what was said at 
those conferences. 
 
The Court of Appeal did not accept the explanation was sufficient.  Justice Basten commented that in the absence of any 
attempt by Browne to obtain further information from her legal representatives, the explanation was not “full”.   
 
As the explanation given by Browne was not “full” Justice Basten could not proceed to the second limb of the test to determine 
whether the explanation was “satisfactory”.  
 
We note that the Court of Appeal, both in Meakes and in this case, continue to support a proposition that claimants are not 
required to make inquiries in relation to unidentified vehicles if those inquiries are likely to be unproductive or futile.   
 
At the end of the day claimants who bring claims against the Nominal Defendant are not obliged to implement futile 
investigations to attempt to ascertain the identity of a motor vehicle and its driver however they must still provide a full and 
satisfactory explanation of any delay in bringing a claim. 
 
An explanation is not a full explanation simply because it recounts all that a claimant can remember, especially if they are a 
poor historian and they have relied upon the actions of their legal representatives.   
 
Trail Bike On A Dirt Road - Bumpy Ride Ahead 

 
In the absence of independent witnesses or corroborating evidence, and with parties that are considered not credible, how will 
a court reach a conclusion concerning the determinative questions in a claim?  This was the issue that confronted the District 
Court and Court of Appeal in Maric v Nominal Defendant [2013] NSW CA 190. 
 
Mr Maric sustained injuries to his right shoulder and left wrist when he fell from his trail bike at Rydal near Lithgow on 6 April 
2007.  He alleged that Mr Morrissey, who was also riding a trail bike, negligently drove across his path and forced him to take 
evasive action.  As a consequence Mr Maric was thrown over the handlebars landing heavily on the ground.   
Mr Morrissey’s trail bike was not registered and accordingly Maric brought a claim against the Nominal Defendant pursuant to 
Section 33(1) of the Motor Accidents Compensation Act 1999 (“MACA”).   
 
The Nominal Defendant brought a recovery action against Morrissey, as rider of an unregistered motorcycle. 
 
The investigator’s Police officer reported that the accident occurred on an unidentified road.  It subsequently emerged that the 
accident took place on a dirt track leading to a campsite.  
 
Elkaim DCJ made adverse findings in relation to the credibility of both Maric and Morrissey.  His Honour decided that the 
evidence that either man gave would require corroboration by other objective or more reliable evidence.  This was significant 
because there were no other witnesses. 
 
His Honour found that the accident was caused by Morrissey’s negligence.   
 
However, His Honour was not satisfied that the accident happened on a road or road related area, as defined in Section 4 of 
the Road Transport Act 2013 (“RTA”). 
 
His Honour dismissed Mr Maric’s claim and also dismissed the Nominal Defendant’s cross claim against Morrissey.   
 
Maric appealed the decision concerning whether the accident occurred on a roadway.   
 
The Nominal Defendant also appealed, challenging the finding of negligence against Morrissey arguing that conclusions 

 



regarding a lack of reliable evidence rendered this finding untenable. 
 
The Court of Appeal considered his Honour’s decision to not accept, without independent corroboration, evidence given by 
Maric or Morrisey.   
 
It concluded that this approach was justified by the conflicting and inconsistent evidence provided by the only two witnesses. 
 
The Court of Appeal also deliberated as to whether Morrissey was negligent. 
 
As a consequence of the gross inconsistencies between the evidence given by Morrissey and Maric, there was an absence of 
proof of fault on the part of Morrissey and accordingly, the primary judge correctly dismissed Maric’s claim. 
 
There was simply insufficient evidence to establish that Morrissey breached his duty of care to Maric. 
 
Finally, the Court of Appeal addressed whether the accident occurred on a roadway. 
 
The precise location of the accident could not be verified with reliable supportive evidence such as a satellite map, a letter 
from the local council or a statement from a police officer.  Accordingly, the primary judge was correct in finding that there was 
a lack of evidence to establish the accident occurred on a road.    
 
The Court of Appeal upheld the primary judge’s decision to dismiss Mr Maric’s claim on the basis that he did not prove that the 
accident occurred on a road. 
 
The Court of Appeal considered that the primary judge’s findings were correct because all facts relied upon to establish the 
claim emanated from Maric or Morrissey, both of whom were reasonably found to be unreliable.  
 
This case is a simple but useful example of an unremarkable truism:  when the court is not presented with credible and reliable 
evidence for the facts in issue, the Court can correctly conclude that the claim is not made out. 
 
On a more specific level, this matter furnishes an example of the sort of evidence that a plaintiff must produce to show that an 
accident occurred on a road or road related area and is particularly applicable to accidents on trails. 
 
 

 

 
 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  
This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 

specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  

GD News 
 

August 2013 Issue 

Page 18 


