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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
NSW Workers Compensation Scheme – What Changes Have Commenced 
 
Last month the NSW Government introduced changes to the Workers Compensation Act 1987 
which will significantly affect the benefits payable to workers and the dispute process for workers 
compensation claims. 
 
With the passing of the legislation, some of the changes commenced with immediate effect and 
others will commence upon proclamation.   
 
At this stage the changes which commenced immediately from 22 June 2012 are the 
amendments relating to: 

� lump sum compensation; 
� damages for nervous shock; 
� medical and related expenses; 
� journey provisions; 
� heart attack and stroke claims; 
� disease injury claims; 
� insurer licensing and transfer of claims; 
� the saving and transitional provisions. 

 
The fundamental changes that relate to weekly compensation claims have not commenced. 
 
A summary of the provisions which have commenced is below. 
 
Lump sum payments for injuries 
 

The lump sum payments payable under Section 66 and Section 67 of the Workers Compensation 
Act 1987 for whole person impairment will be merged into one entitlement.  There will be no 
separate payment for pain and suffering. 
 

There will be no entitlement to a lump sum payment if the whole person impairment is less than 
10%. 
 
A worker will be entitled to bring only one claim for whole person impairment and will no longer be 
entitled to bring further claims where injuries deteriorate.  
 
Interestingly the changes are unlikely to prevent a worker that suffers from a deterioration from 
seeking to have their impairment assessed for a Work Injury Damages claim and if the 
impairment is 15% or greater the worker will have an entitlement to Work Injury Damages even 
though they may have no further entitlement to a lump sum benefit. 
 
Journey claims 
 

Workers will no longer be entitled to bring journey claims for injuries sustained on a journey 
between their place of abode and place of work unless there is a real and substantial connection 
between the employment and the accident or incident out of which the personal injury arose. 
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 Nervous shock claims 

 
The entitlement of dependents of deceased or injured workers to bring nervous shock claims against negligent employers 
under the workers compensation scheme is abolished. 
 
It appears that liability insurers will now be the target for these claims and depending on the wording of the injury to employee 
exclusions in the policy a liability insurer may well be liable for these claims. 
 
Medical expenses 
 

There will be a cap on reasonably necessary medical and related treatment expenses to those incurred whilst weekly benefits 
are paid and for one year after the cessation of weekly benefits. If there is no entitlement to weekly compensation medical 
expenses will only be paid for 12 months. 
 

An employer’s liability for medical and hospital treatment and rehabilitation services provided to an injured worker will be made 
subject to various preconditions to ensure that any treatment or service is appropriate, properly provided and approved by the 
insurer, and the WorkCover Guidelines will be able to limit an employer’s liability for medical and hospital treatment and 
rehabilitation services. 
 
Heart Attacks and Strokes 
 

No compensation is payable in respect of an injury that consists of, is caused by, results in or is associated with a heart attack 
injury or stroke injury unless the nature of the employment concerned gave rise to a significantly greater risk of the worker 
suffering the injury than had the worker not been employed in employment of that nature. 
 
Amendment to definition of Injury 
 
The definition of disease injury now means: 

� a disease that is contracted by a worker in the course of employment but only if the employment was the main 
contributing factor to contracting the disease,  and 

� the aggravation, acceleration, exacerbation or deterioration in the course of employment of any disease, but only if the 
employment was the main contributing factor to the aggravation, acceleration, exacerbation or deterioration of the 
disease. 

 
Conclusion 
 
The amendments which have commenced have retrospective application as follows: 

� the lump sum compensation amendments extend to a claim for compensation made on or after 19 June 2012 but not 
to such a claim before that date; 

� the changes relating to damages for nervous shock extend to a claim for damages suffered before 19 June 2012 but 
not where the claim had been commenced in Court before 19 June 2012; 

� the amendment to medical, hospital and rehabilitation expenses does not apply to treatment or service provided 
before 22 June 2012 but does apply to injuries sustained before that date; 

� the changes relating to journey claims, heart attacks and stroke injuries and disease injury claims apply to injuries 
received after 19 June 2012 but not those before that date. 

 
However there continues to be debate about the changes which have been passed and the proclamation of the 
commencement of the changes to the weekly compensation entitlements.   
 
We will have to wait to see whether there are further changes, however Parliament does not sit again until 14 August 2012 
and we speculate that we are unlikely see the changes to weekly benefits commence before parliament is sitting again and 
there may well be a little tinkering with the changes relating to disputes concerning weekly payments and legal costs for 
disputes. 
 
The final lay of the land will not be known until all amendments passed have commenced, new Regulations are made and 
WorkCover Guidelines and New Operational Instructions are issued to all Scheme Agents. 
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Litigation Funding for Class Actions 

 
In late 2009 the full Federal Court determined that the litigation funding arrangements in a shareholder class action involving 
Multiplex constituted a managed investment scheme.  Consequently litigation funders were required to comply with the 
statutory obligations imposed on managed investment schemes by the Corporations Act 2001 which included a requirement to 
appoint a responsible entity, register the scheme with ASIC and provide product disclosure statements and ongoing disclosure 
to participants in the scheme. 
 
Shortly after the Multiplex decision ASIC announced that it would grant transitional relief and exempt litigation funders from the 
managed investment scheme requirements to avoid any disruption that could adversely impact plaintiffs in those actions or 
interfere with the timely and efficient conduct of the litigation which was on foot.  ASIC indicated that provision of interim relief 
would allow time for the Government and ASIC to consider and consult on how funded class actions should be regulated 
under the Corporations Act in the future. 
 
Interim relief was provided for all class actions commenced prior to 4 November 2009 and it was necessary to apply to ASIC 
for relief for any proceedings commenced after 4 November 2009. 
 
The Government has now moved to permanently address the issue and on 12 July 2012 amended the Corporations 
Regulations by amending Regulation 5C.11.01 to provide that schemes which have the dominant purpose of seeking 
remedies for which members are legally entitled are not managed investment schemes. 
 
The exemption will apply to class actions based on the same, similar or related transactions or circumstances that give rise to 
a common issue of law or fact or actions based on different transactions or circumstances where the claims of the members 
can be appropriately dealt with together. 
 
Lawyers who effectively fund litigation by offering a no win no pay fee arrangement for class actions will also be exempted as 
they are entitled to provide services making a demand for payment, lodging proof of debts, commencing or undertaking legal 
proceedings, investigating potential or actual claims and negotiating settlement of the claim and administering a deed of 
settlement or scheme arrangement.  
 
Litigation funders will be able to provide funds or indemnities under funding agreements for class actions. 
 
The new regulation will apply from 13 January 2012. 
 
It is significant that in late 2009 the High Court determined that the Court is not entitled to order a litigation funder to pay the 
costs of another party where the litigation which was funded is unsuccessful and the funded party is unable to pay the costs 
that are awarded against it.  The High Court, in Jeffery & Katasoukis Pty Limited v SST Consulting Pty Limited & Jeffery & 
Katasoukis Pty Limited v Rickard Constructions Pty Limited determined that the Uniform Civil Procedure Rules in New South 
Wales precluded the ordering of costs against a non party save in exceptional cases and an inability to pay costs goes only to 
questions of security for costs.  Consequently, defendants in a class action can only look to the parties who actually bring the 
claim to recover costs if the defence is successful although that party may be required to provide security for costs during the 
course of the trial. 
 
However, the amendment to the Corporations Regulations will not apply to litigation funding of individual claims. 
 
In the Chameleon Mining NL case, the NSW Court of Appeal determined that a litigation funding agreement constituted a 
financial product and where the funder did not hold an AFSL licence the arrangement could be terminated.  That decision is 
subject to an appeal to the High Court.  Following the Court of Appeal’s decision, ASIC extended its class order interim relief 
to exempt all providers of litigation funding from the requirement to hold an AFSL licence.  The interim relief for individual 
claims continues to apply at this stage. 
 
Whilst the High Court appeal remains on foot, the status of litigation funding agreements for individual litigants remains in 
doubt except where the litigation funder holds a financial services licence.   
 
There is more to come on litigation funding, however, the situation is clear for litigation funders of class actions.  From 13 
January 2013 litigation funders will no longer need to apply for relief from the managed scheme investment requirements in 
the Corporations Act as litigation funding arrangements for class actions will not result in a managed investment scheme. 
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 Interim Payment Claims for Damages 
 
In New South Wales Section 82 of the Civil Procedures Act provides that in any proceedings for the recovery of damages a 
Court may order a defendant in the proceedings to make one or more payments to the plaintiff of part of the damages sought 
to be recovered in the proceedings where, if the proceedings went to trial, the plaintiff would be likely to obtain judgment for 
substantial damages against the defendant. 
 

The Court cannot make Orders for the payment of interim damages against defendants who are uninsured, public authorities 
or defendants who would suffer undue hardship if such a payment were made. 
 
When determining the interim damages payable the payment must not exceed a reasonable proportion of the damages that in 
the Court’s opinion is likely to be recovered by the plaintiff and contributory negligence and cross claims must be taken into 
account. 
 

The NSW Court of Appeal has determined that an assessment of the substantial damages is made on the basis of the 
evidence put before the Court and not on the basis of mere speculation and it is necessary for the judge determining the 
application to weigh the evidence. 
 
Surprisingly the number of applications for interim payment of damages dealt with by the Courts have not been significant. A 
number of judgments provide guidance on the Court’s approach to these applications where liability is contested however 
there had not been a multi defendant claim  determined. That has changed as a result of a recent decision of the Supreme 
Court in Ryan v AF Concrete Pumping Pty Limited & Anor which highlights the way in which interim payment claims are dealt 
with in multi defendant proceedings.   
 

Ryan was a director of Reliance Pools.  Reliance Pools was engaged to construct a swimming pool on the roof of a seven 
storey building.  Ryan was injured whilst he was on the roof and he was sprayed with concrete.  Ryan commenced 
proceedings against two defendants, AF Concrete Pumping Pty Limited and GIO (the insurer of C & J Concrete Sprayers Pty 
Limited that was placed in liquidation subsequent to the accident). AF Concrete Pumping and C & J Concrete Sprayers were 
involved in spraying concrete for the pool. 
 
Ryan sought an order for the payment of interim damages against both defendants. Harrison AsJ, after considering the 
evidence of Ryan on the issue of liability, determined that it was more likely than not that AF Concrete Pumping would be 
found negligent although the position of the second defendant was the less clear.  For that reason Harrison AsJ determined it 
was appropriate to make an interim payment order against AF Concrete Pumping.  The interim payment claim sought was 
$100,000.  After considering the evidence on quantum, Harrison AsJ concluded that if the proceedings went to trial the plaintiff 
would obtain a judgment for substantial damages against AF Concrete Pumping and the damages would well exceed 
$100,000, being the amount claimed as an interim payment by Ryan. Consequently, the Court ordered AF Concrete to pay 
$100,000 by way of interim payment to Ryan. 
 
The Court in this application did not resolve the liability issues and the findings on liability are not final however AF Concrete 
Pumping is on notice that Ryan’s claim is likely to succeed. The Court made an order for payment against one defendant only 
and it was not necessary to apportion the liability for the payment between all defendants. 
 

As the application was resisted, it was necessary for the defendants to make submissions as to why the evidence adduced 
would not sheet home liability to the defendants.  In making such submissions the defendants essentially highlighted 
perceived weaknesses in the evidence which Ryan can now seek to address with additional evidence. 
 

An interim payment applications result in a trial within a trial and to resist the claim a defendant may need to put on proof of its 
defence to resist an application, however, where a defendant does not call evidence it will only be able to resist the application 
by challenging the evidence before the Court. 
 

Whilst insurers have not experienced a significant volume of claims for an interim payment of damages applications continue 
to be made. An insurer when faced with an application for payment of interim damages should carefully weigh the benefits and 
detriments of resisting an application particularly where in a multi defendant claim and order for payment can be made against 
one defendant only. The defendant who is held liable to make the payment has had a Judge express the view that the claim is 
likely to succeed against the defendant and if a payment order is not made against other defendants, in further negotiations as 
to settlement substantial contributions from those defendants may prove harder to extract. 
 



Negligence And Dangerous Recreational Activities 

 
Diving accidents in the past were a source of concern for Councils, however following the introduction of the Civil Liability Act 
2002 in New South Wales, those concerns were eased with the introduction of Section 5L of the Act that provides that a 
defendant is not liable in negligence for harm suffered by a plaintiff as a result of the materialisation of an obvious risk of a 
dangerous recreational activity engaged in by the plaintiff.  Nevertheless, those catastrophically injured in diving accidents 
continue to bring claims, although as seen in the recent decision of the NSW Supreme Court in Streller v Albury City Council, 
those claims are extremely difficult to win. 
 
Streller was taking part in Australia Day celebrations in Noreuil Park, Albury and on three or four occasions jumped from the 
branch of a tree overhanging the waters of the Murray River in an area known as Oddies Creek Park.   
 
Streller had observed a number of boys also jumping from the same tree by the use of a rope attached to a branch. 
 
The first time Streller decided to use the rope to perform the activity he attempted to perform a back flip into the water and 
struck his head on the sandy bottom of the river, suffering C7 quadriplegia.   
 
Streller was 16 years of age at the time and an accomplished competitive diver.  Streller argued that the Council owed him a 
duty of care to take reasonable precautions to avoid a foreseeable risk of injury and breached that duty of care by failing to 
remove the rope swing, failing to properly supervise the rope swing and failing to ensure that the water in or near the rope 
swing was sufficiently deep for the plaintiff and others to use the swing and failing to warn Streller that it was dangerous to 
dive into the water. 
 
The Council argued that it did not owe a duty of care and had no duty to warn about obvious risks and in any event, the 
plaintiff’s injuries resulted from the materialisation of an inherent and obvious risk arising out of a dangerous recreational 
activity. 
 
At the time of the accident the Council had in place a system whereby each Friday it would have Council officers inspect the 
foreshore reserves by two members of Council’s horticultural staff for the purpose of identifying and removing or arranging for 
the removal of rope swings.  Any rope swing that could not be safely accessed or removed by Council was reported to the 
senior gardener/arborist, who would arrange for the rope swings to be removed by a contractor and it was common practice 
for the contractor to remove the rope swings the day they were reported to the senior gardener/arborist. 
 
On the day before the accident the senior gardener/horticulturist had contacted an approved registered contractor and asked if 
they were available to remove the rope swing from Oddies Park, which appeared to be the swing used by the plaintiff.  The 
swing had been detected during the Council’s routine inspection on that day.  The first contractor could not do the work that 
day and a second contractor was contacted but they were also unavailable to do the job until the following week. 
 
It was noted that it was common for the rope swings to be replaced by members of the public after they were removed. 
 
The subject tree stood on land occupied by the Council.  The Council had exclusive use of the river that day.  The Australia 
Day celebrations were well publicised by the Council and very well attended.  There was a sign actively discouraging 
swimming in the area of Oddies Creek Park.   
 
Latham JA concluded that: 

“The tree is part of the river bank that borders the park of which the defendant has care and control.  It may be accepted 
that the Council, having the care, control and management of the land constituting Oddies Creek Park, to which the public 
has access, owes a duty of care to those persons exercising that access.  However, the necessary qualification that the 
defendant owes a duty to take reasonable care towards those entering Oddies Creek Park who exercise reasonable care 
for their own safety, as opposed to ensuring that no harm comes to any entrant, is an important one in the circumstances 
of this case.” 

 
Latham J ultimately held the Council owed a duty of care but had not breached that duty of care. 
 
Latham J Court concluded there was no breach of duty as the Council acted reasonably to the risk of harm arising out of the 
use of the rope swing from the subject tree as it took precautions by instituting a system of weekly inspections of the river bank 
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and by organising an available contractor to remove the rope swing as soon as practicable after 25 January 2008.   
 
In addition there were defences pleaded and it was necessary for the Court those defences. 
 
Section 5H of the Civil Liability Act 2002 provides that a person does not owe a duty of care to another person to warn of an 
obvious risk.  An obvious risk is one that in the circumstances would have been obvious to a reasonable person in the position 
of the plaintiff.  It was argued that the risk was not obvious, however, Latham J concluded that: 

“The fact that the depth of rivers may vary according to the drift of sandbanks and mud banks, the fact that the landing 
point of a person using a rope swing varies depending upon the trajectory and the point of release, the fact that the depth 
of penetration into the water by a diver depends upon the diver’s weight and method of entry, and the fact that 
consequences of diving headfirst into shallow water are potentially catastrophic, are all commonly known and 
appreciated.” 

 
In those circumstances Latham J held that the Council did not owe a duty to warn Streller of the risk of harm. 
 
Further a defendant is not liable in negligence for harm suffered by a plaintiff as the result of the materialisation of an obvious 
risk of a dangerous recreational activity engaged in by the plaintiff.  A dangerous recreational activity is a recreational activity 
that involves a significant risk of physical harm. 
 
Latham J noted that the risk of the plaintiff suffering serious injury by diving and/or jumping from the rope swing into water of 
unknown depth could not be regarded as trivial. 
 
When determining whether or not a recreational activity involves a significant risk of physical harm, it is necessary to identify 
the activity at a detailed level and the risks that flow.  Latham J accepted that there was a significant risk of physical harm and 
that Streller was engaged in a dangerous recreational activity.   
 
Latham J also concluded that the harm suffered was the result of the materialisation of an obvious risk of that dangerous 
recreational activity.  Accordingly, Latham J concluded the Council was not liable regardless of whether the existence of a duty 
of care and its breach by the Council had been successfully established by Streller. 
 
Accordingly, the claim was dismissed. 
 
In New South Wales there is no duty to warn of obvious risks and a Council will not be held liable for the materialisation of an 
obvious risk of a dangerous recreational activity engaged in by a person. 
 
No Success for Slip on Seed Pod 
 
In previous issues of GD News we have discussed the focus of the Courts on personal responsibility.  The fact that someone 
has been injured is not in itself sufficient to sound in liability on the part of a defendant. 
 
Her Honour Judge Ashford has recently determined in the District Court that Parramatta City Council was not liable for injuries 
sustained by Ann Blunden.  Blunden commenced proceedings in the District Court at Sydney as a consequence of an incident 
on 2 April 2009 when she slipped on a seed pod that had fallen from a London Plane tree in the Church Street Mall at 
Parramatta. 
 
Blunden’s evidence was to the effect that she had seen the seed pods and other foliage on the ground as she was walking 
towards them. 
 
Blunden gave evidence that she fell when walking with her husband through the Mall.  Blunden gave evidence that she was 
attended by a worker of the Council who told her that the trees were to be cut down the following week.  Blunden contended in 
part that the trees ought to have been removed sooner however her primary argument was that that the Council ought to have 
had a better system in place for the removal of seed pods.  In any event, the contention that the trees were to be cut down the 
following week was demonstrated by the Council to be incorrect; in fact, some trees were to be removed but this was not to be 
until the following week and this was for reasons of crime prevention and landscaping rather than any issue with foliage falling 
from the trees. 
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Several employees of Parramatta City Council also gave evidence in relation to the system for cleaning the Mall.  The system 
was such that at 6.00 am there was a blitz of the area around the Mall when the area was completely cleaned with sweepers, 
vacuums and the like and this was finished by about 7.30 am.  For the rest of the day there would be six staff on duty around 
the Mall, responsible for toilet cleaning and litter patrol, emptying bins and keeping the area clean.   
 
Her Honour Judge Ashford considered Section 5B of the Civil Liability Act 2002 and commented: 

“Clearly the defendant carried out a general clean up in the morning between 6.00 and 7.00 am.  Six staff were 
responsible for that clean up, using mechanical sweepers and from that time onwards staff were in the general area doing 
differing jobs focusing upon hygiene....The duty of care owed by the defendant to users of the Mall requires the Mall to be 
safe for pedestrians using it exercising reasonable care for their own safety.  ... as previously noted the plaintiff has the 
onus of establishing on the balance of probabilities that the defendant breached its duty of care to her and that breach 
caused her injury. 

The risk of harm here seems to me to be a risk of injury caused by treading on a seed pod and that seems to me a risk 
which was foreseeable.  However, the question is whether a reasonable person in the defendant’s position would have 
taken precautions against that risk of harm.   

On the evidence before me I do not believe any further response was required by the defendant.  The plaintiff was aware 
that there were seed pods on the surface of the Mall.  That is a common occurrence and indeed one of which the 
defendant was aware and took all relevant steps to address.” 

 
Ultimately Ashford J was of the view that there was no breach of duty of care by Parramatta City Council.   The Council had a 
reasonable system in place and no further response to the risk was required. 
 
The judgment is again a reminder there must be some negligence in personal injury cases.  In this case the cleaning system 
tht Parramatta Council had at Parramatta Mall was reasonable and the Council had done all that was necessary.  Personal 
responsibility remains a significant issue. 
 
Liability for Sub-Contractors Still Exists post Leighton v Fox 
 
In Leighton v Fox the High Court determined that a contractor is not liable for the actions of a competent independent sub-
contractor.  What happens if, however, the subcontractor is deemed not to be competent and the contractor assumes a 
greater role as a consequence? 
 
The Supreme Court of NSW has recently determined that a contractor cannot escape liability where an independent contractor 
who is not viewed as competent is engaged by that contractor. 
 
Michael Perigo was employed by Bradley Tracey Scaffolding Services Pty Limited (“Bradley Tracey Scaffolding”) as a 
scaffolder.  Perigo sustained serious injuries when he fell eight metres onto a concrete concourse whilst dismantling 
scaffolding at the Wentworth Park Stadium in Glebe.  Perigo commenced proceedings in the Supreme Court against the 
Workers Compensation Nominal Insurer (as Bradley Tracey Scaffolding were deregistered) and Waco Kwikform Pty Limited 
(“Waco Kwikform”).  Bradley Tracey Scaffolding was the subcontractor to Waco Kwikform, who was engaged by the principal 
contractor Axis Constructions Pty Limited to supply, construct and dismantle the scaffolding.  Waco Kwikform engaged 
Bradley Tracey Scaffolding to provide scaffold labour services.  Perigo contended that Waco Kwikform was responsible for the 
system of construction of the scaffolding and supervision of its dismantling. 
 
Prior to the incident involving Perigo there had unfortunately been two serious accidents on Bradley Tracey Scaffolding sites.  
On both sites Bradley Tracey Scaffolding had entered into contracts with Waco.  On 3 January 2006 Paul Hughes sustained 
fatal injuries when he fell eight stories.  On 5 May 2006 another employee of Bradley Tracey Scaffolding, Roy Salisbury, fell 
from a roof at a building site at Bondi and also sustained significant injuries. 
 
As a consequence of the incident involving Salisbury, WorkCover stopped work at the Wentworth Park site.  In addition, Waco 
Kwikform decided not to give any future work to Bradley Tracey Scaffolding.  Rodney Mill, the then executive general manager 
of Waco Kwikform, also formed the view that Waco Kwikform should terminate the involvement of Bradley Tracey Scaffolding 
on existing projects.  However, as a consequence of intervention from the CFMEU, Mill allowed nine remaining scaffolders 
employed by Bradley Tracey Scaffolding to finish the job at Wentworth Park.  The only remaining task at that point was to 
dismantle and remove the second bird cage, a task which Mill expected would take three to five days. 
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In addition, following the Salisbury incident and the stop work subsequently imposed by WorkCover, Waco Kwikform also 
determined it was necessary to develop a Revised Safe Work Method Statement for the dismantling process.  It was also 
determined that for the remainder of the Wentworth Park job a Waco Kwikform employee would be onsite at all times to 
oversee dismantling of the scaffold. 
 
In the construction of the scaffold there had been a shortage of transoms and in some instances ledgers had been used in 
place of transoms in the construction of the second bird cage.  The Revised Safe Work Method Statement gave different 
instructions for dismantling the structure according to whether or not a deck was being moved down onto a bay with transoms 
or ledgers.  One of the safety measures introduced by the Revised Safe Work Method Statement was a requirement that the 
scaffolders wear a safety harness.  At the time of this incident it was not commonplace in the scaffolding industry to require 
scaffolders to wear harnesses and following the introduction of the Revised Safe Work Method Statement Tracey had to 
obtain harnesses for use by his employees.  There was an issue as to whether or not the harnesses obtained by Tracey had 
one or two lanyards, however the Court ultimately determined that not all of the harnesses had two lanyards.  
Justice McCallum also accepted that Perigo was wearing a harness with only one lanyard at the time of his fall.    Her Honour 
was satisfied that as a consequence of many hours of boring, repetitive physical work that Perigo had failed to hook his 
lanyard to the standard at the outset of his work on the bay from which he fell.   
 
Her Honour Justice McCallum ultimately found in favour of Perigo against both his employer Bradley Tracey Scaffolding and 
Waco Kwikform, with a 25% liability attaching to the employer and 75% to Waco Kwikform.   
 
Her Honour stated in her judgment: 

“In accordance with the principles stated in Leighton v Fox ..., I would conclude that, during the period up to 5 May 2006, 
the content of Waco’s duty of care was to supply safe equipment and to devise safe methods of work using the 
equipment supplied.  It was not under a duty to retain control of the system of work, since it was reasonable for Waco to 
engage the services of Bradley Tracey.  I am satisfied that, until 5 May 2006, it was reasonable for Waco to think that 
Bradley Tracey was competent to control its system of work without direct supervision by Waco. 

Before the decision of the High Court in Leighton v Fox, Waco’s failure to provide enough transoms for the construction of 
the second bird cage in accordance with the modular system it supplied might have been a sufficient basis for finding a 
duty of care owed by Waco to Mr Perigo to control the system of work during the construction phase of the second bird 
cage or to provide direct supervision of the workers during that period.” 

 
Her Honour continued: 

“However, the position was clearly different after 5 May 2006.  A critical premise of the principle stated by Brennan J in 
Stevens v Brodribb, affirmed in Leighton v Fox, is that it is reasonable to engage the services of the independent 
contractor on the basis that the independent contractor is competent itself to control the system of work without 
supervision by the entrepreneur.  As discussed above, the evidence clearly demonstrates that, after 5 May 2006, Waco 
did not consider it reasonable to entrust to Bradley Tracey control and supervision of the system of work for dismantling 
the second bird cage. 

 
I am satisfied that, from 5  May 2006 and in light of the review of the procedures precipitated by Mr Salisbury’s fall, Waco 
assumed control of the system of work for dismantling the second bird cage and substantial responsibility for the direct 
supervision of the workers whose task it was to follow the system of work prescribed by Waco.  That emerges clearly from the 
evidence of Mr Mill and Mr MacAskill set out above.” 
 
Her Honour Justice McCallum considered the experts who had given joint evidence and formed the view that there was not 
any relevant breach of duty on the part of either Waco or Bradley Tracey during the construction phase.  During the 
dismantling phase however the position was different.  Her Honour formed the view that the failure to identify each morning 
the base on which ledgers had been used in place of transoms, so as to highlight for the scaffolders where they would need to 
use wooden planks, was a breach of the applicable standard of care. 
 
Her Honour was of the view that there ought be no deduction for contributory negligence. 
 
So despite the fact that Waco Kwikform had attempted to stop Bradley Tracey Scaffolding working on this site or any other 
and the Union had prevented this, Waco Kwikform were found to bear the majority of the liability given the extra supervisory 
role that they had taken on following the incident involving Roy Salisbury on 5 May 2006.   
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 Waco Kwikform could not rely on the defence that they had engaged an independent competent contractor. 
 
It is clear that principals that retain supervisory control over subcontractors can be held liable for injuries sustained by 
subcontractor employees during construction works and may well be found liable for the lions share of responsibility. 
 
Insurance Claims And The Insolvency Of Insureds 

 
Personal injury claims can take several years to come on for hearing. Unfortunately, sometimes during the course of 
proceedings one of the parties in the case may become insolvent. An insolvent defendant may have had insurance and issues 
arise as to whether or not the claimant can then proceed against the insurer and/or continue with the claim against a company 
in liquidation.  
 
When a party to proceedings becomes insolvent, the Corporations Act provides that proceedings against the insolvent party 
are stayed and can only be pursued with the leave of the Court. Leave must be granted pursuant to Section 500(2) of the 
Corporations Act 2001. 
 
Alternatively, a claimant can seek to join an insurer under Section 6(4) of the Law Reform (Miscellaneous) Provisions Act 1946 
which will permit a claimant to proceed directly against the insurer of the insolvent company to recover the insurance proceeds 
that are available.  
 
However it is important to note that a claimant can choose which approach to pursue and that choice can prove to be troubling 
for an insurer where there are indemnity issues as was seen in the recent decision of Justice Campbell of the Supreme Court 
of NSW in Al Khaled v Jackeranda Property Developments Pty Limited & Ors.  
 
Mr Khaled suffered personal injury when he was electrocuted whilst working on scaffolding on a building site. He claimed 
damages from three defendants. Each of those defendants issued Cross Claims against a company named Neatrule Cement 
Rendering Pty Limited (“Neatrule”): Neatrule ultimately was subject to a creditor’s warranty wounding up and was placed in 
liquidation.  
 
Calliden Insurance Limited was Neatrule’s public liability insurer and Allianz Australia Workers Compensation (NSW) Pty 
Limited was its workers compensations insurer. Khaled had received workers compensation payments from Allianz for a 
period of time but Allianz denied indemnity in respect of any contractual liability of Neatrule if the Cross Claims were made 
good.  
 
Calliden had instructed lawyers to act on behalf of Neatrule but on a reservation of rights basis as there were exclusions which 
could be triggered which were: 

� An exclusion in respect of liability to persons covered by the Workers Compensation Legislation; 

� An exclusion in respect of contractual liabilities not otherwise arising nor implied by law.  
 
In addition a condition relating to the prompt giving of notice of any claim may have been breached.  
 
Whilst Calliden was acting on a reservation of rights basis it joined Allianz as a cross defendant, alleging that the workers 
compensation policy would respond to the Cross Claims. 
 
Once Neatrule was placed in liquidation, Calliden instructed its solicitors to cease to act for Neatrule.  
 
The cross claimants decided to seek leave pursuant to Section 500(2) of the Corporations Act to proceed with the claims as 
pleaded against Neatrule.  
 
Campbell J noted that Calliden advised the Court that its preferred course would be for the Court to grant leave to proceed 
against Calliden under Section 6(4) of the Law Reform (Miscellaneous) Provisions Act 1946. 
 
Campbell J noted that leave to proceed was commonly granted for proceedings to be pursued against an insolvent company 
where the claim is likely to be covered by an insurance policy. Campbell J also noted that where it is at least arguable that a 
policy of insurance would respond to a claim for indemnity by the company in liquidation, that is sufficient basis for the grant of 
leave under Section 500(2), but in the exercise of the Court’s discretion it may be appropriate to fashion orders to protect the 
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position of the liquidators.  
 
Campbell J was of the view in this case that it would be inappropriate to impose on the defendants the additional burden in 
terms of time, cost and expense of redrafting the pleadings in order to bring claims directly against the insurers. In those 
circumstances leave to proceed against the insolvent company was granted.  
 
Interestingly this puts Calliden at risk if it simply walks away from the proceedings if there is ultimately a liability under the 
policy as Calliden will not have participated in the defence of the claim.  
 
Further if Calliden were not representing Neatrule there may be no one available to press the cross claim against Allianz.  
 
In those circumstances Calliden will now need to revisit their decision to cease acting for Neatrule. Calliden may seek to 
continue to appear for Neatrule on a reservation of rights basis however that may well result in a conflict of interest. 
Alternatively an applicationmay be made by Calliden to be joined in the proceedings.  
 
Unfortunately the difficulties for Calliden in this claim will continue.  
 
What is certain is that the parties in this claim had two options and they chose to pursue the option to proceed against the 
company in liquidation rather than join an insurer. No doubt the liquidator of the insolvent company will have no interest in 
appointing lawyers at its cost. It will be a matter for Calliden to step in and conduct the defence of the proceedings for Neatrule 
on a reservation of rights basis or to seek leave to intervene in the proceedings otherwise it will not be able to properly protect 
its position.  
 
As can be seen the insolvency of an insured causes real problems for insurers particularly where there are potential indemnity 
issues. 
 
 In our view the preferred course for an insurer to adopt if possible is to encourage a party to make an Application under 
Section 6(4) of the Law Reform (Miscellaneous) Provisions Act and to resist that Application on the basis that the policy is not 
liable to indemnify the insured under the policy. That way the indemnity issue to brought to a head in the proceedings. 
 
D & O insurers note - ASIC v Helicar; Shafron v ASIC and related High Court appeals 
 
The High Court’s recent decisions in ASIC proceedings against James Hardie directors and Shafron, an officer, highlight the 
importance of accurate board minutes, approvals of minutes in later meetings and prudent procedures before and during 
meetings and will encourage insurers to require a high level of diligence from directors and officers in this connection. 
ASIC alleged breaches of directors’ and officer’s duties occurred in this case, and the consequences for the directors, officers 
and potentially their insurers, are serious. 
 
Shafron was appointed company secretary and general counsel of James Hardie Industries Limited (“JHIL”) in 1998 and was 
thus and officer of JHIL. Until October 2001 JHIL was the ASX listed ultimate holding company of entities in the James Hardie 
group. Two of its wholly owned subsidiaries, James Hardie & Coy Pty Ltd ("Coy") and Jsekarb Pty Ltd ("Jsekarb"), had 
manufactured and sold products containing asbestos. Each of Coy and Jsekarb was subject to claims for damages for 
personal injury relating to asbestos products. 
 
In 2001 the JHIL board anticipated further claims against Coy and Jsekarb. The board decided to quarantine Coy and Jsekarb 
from the rest of the group, and that JHIL would establish a foundation (the Medical Research and Compensation Foundation – 
"the MRCF") to pay claims against Coy and Jsekarb and to conduct medical research. Jsekarb and Coy would make a Deed 
of Covenant and Indemnity (“DOCI”) with JHIL under which Jsekarb and Coy would make no claim against and indemnify JHIL 
in respect of all asbestos-related liabilities and, in return, JHIL would, over time, pay Jsekarb and Coy an amount of money. 
New shares would be issued by Coy and Jsekarb to be held by or for the ultimate benefit of the MRCF; JHIL's shares in both 
Coy and Jsekarb would be cancelled. A new company, James Hardie Industries NV ("JHINV"), would be incorporated in the 
Netherlands and become the holding company of JHIL and ultimate holding company of the group. 
 
Board minutes and ASX announcement 
 
On 15 February 2001, the board of JHIL met to consider this proposal. Minutes of the meeting of the directors of JHIL held on 
15 February 2001 were confirmed by the board, at a meeting held on 3-4 April 2001, as a correct record and subsequently 
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signed as a correct record by the chairman at or after that April meeting. All of the directors of JHIL had received the minutes 
of the February meeting with their board papers for the April meeting.  
 
The minutes of the 15 February 2001 meeting recorded the board's resolution that "it is in the best interests of [JHIL] to effect 
the Coy and Jsekarb Separation" and a number of other related resolutions.  Critically, the minutes recorded that the 
Chairman tabled an announcement to the ASX whereby JHIL explains the effect of the resolutions passed at this meeting and 
the terms of the Foundation (ASX Announcement) and a resolution that JHIL approve the ASX Announcement; and the ASX 
Announcement be executed by JHIL and sent to the ASX. 
 
After the meeting, JHIL sent to the ASX a media release entitled "James Hardie Resolves its Asbestos Liability Favourably for 
Claimants and Shareholders" ("the final ASX announcement"). The document said, among other things that "The Foundation 
[MRCF] has sufficient funds to meet all legitimate compensation claims anticipated from people injured by asbestos products 
that were manufactured in the past by two former subsidiaries of JHIL [Coy and Jsekarb] and that in establishing the 
Foundation, James Hardie sought expert advice from a number of firms, including PricewaterhouseCoopers, Access 
Economics and the actuarial firm, Trowbridge. With this advice, supplementing the company's long experience in the area of 
asbestos, the directors of JHIL determined the level of funding required by the Foundation. 
 
Consequence of errors in the ASX announcement 
 
However, the MRCF did not have sufficient funds to meet all legitimate compensation claims which were reasonably 
anticipated in February 2001. 
The trial Judge and Court of Appeal found that in February 2001, the directors of JHIL ought to have known that these 
statements about the MRCF's funding were misleading in four particular respects, and these findings were not put in issue in 
the High Court. 
 
Key issues in the High Court 
 
The central issue was whether the Court of Appeal should have found (as it did) that ASIC had not proved that a draft of the 
announcement to the ASX was tabled at the February board meeting and had not proved that the directors approved that 
draft.  Complicating the central issue were the fact that the draft announcement was altered during and after the meeting and 
that the minutes were shown to be wrong in some respects. 
 
In the majority judgment, the High Court decided that none of the changes to the announcement altered the content of the 
announcement as a whole and remarked that no party had argued in the High Court that the primary judge was wrong to 
conclude that the first draft of the announcement and the final announcement conveyed identical misrepresentations. 
 
Findings of the High Court – D & O insurers take note 
 

� The Court of Appeal was wrong to conclude that ASIC did not prove that the draft ASX announcement in question was 
tabled and approved at the board meeting. 

� The minutes from 15 February were not shown to have recorded falsely that the draft announcement was tabled and 
approved. By adopting the minutes the board members indicated that they had assented to the steps recorded in 
those minutes as having been taken at the February board meeting to approve and effect the separation of Coy and 
Jsekarb, including the step of approving a draft announcement to the ASX. 

� The minutes of the 15 February 2001 board meeting were a formal record (subsequently adopted by the board as a 
correct record) of what had happened at the meeting. That record was created and adopted close to the time of the 
events in question. The minutes were evidence of the truth of the matters recorded – in particular, that a draft ASX 
announcement was tabled and approved and subsequent alterations to the announcement made without the board 
having seen those did not alter the liability of the directors and officeholder for the misleading content of the 
announcement. 

� It was open to the company’s management, with the assistance of lawyers, to alter the content of the ASX 
announcement after the board meeting at which a draft of the ASX announcement had been approved without board 
approval for those alterations, provided the alterations were within the scope of the board’s approval of the draft.   

� Errors in the 15 February board minutes which did not touch upon the subject of the draft ASX announcement did not 
mean the 15 February board minutes were an unreliable document for the purpose of deciding whether the directors 
approved the draft ASX announcement.  The directors did in fact approve that announcement. 
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� The adoption in April 2001 of the 15 February board minutes was significant, as was the failure of any director to notify 
to management errors in the final ASX announcement which JHIL ultimately made.  The failure to notify in this regard 
undermined the directors’ argument that the 15 February minutes falsely recorded their approval of the draft ASX 
announcement, because the errors in that draft announcement were in substance the same as the errors in the final 
ASX announcement ultimately released.  

� Shafron’s participation in making decisions within JHIL, not only about the proposal to separate Coy and Jsekarb, 
attracted a duty to JHIL as an officer.  His work as general counsel overlapped with his work as company secretary 
and thus the capacity in which he did or did not do things in each role was an irrelevant distinction to draw.  The extent 
of responsibility of an officer of a company is a question of fact and what a reasonable person in that position would 
have done is the relevant test. 

� As a qualified lawyer, Shafron had to protect JHIL from risk arising from non-compliance with ASX listing rules and 
duties of disclosure.  When he put third party advice to the board he was to identify the limits of the advice (i.e. on 
cashflow modelling) and to identify misleading statements in the draft ASX announcement.  He failed to do either and 
was held liable, along with the directors, for breaches of s.180 of the Corporations Act. 

 
Workers Compensation Roundup 
 
NSW Workers Compensation Premiums for 2012 / 2013 
 
Following on the heels of the enactment of the Workers Compensation Amendment Act 2012, the NSW Government has 
released the Insurance Premium Order for 2012/2013 which sets out the basis for the calculation of workers compensation 
premiums in New South Wales for workers compensation policies commencing or renewing after 30 June 2012. 
 
There has been no change to the WorkCover Industry Classification Rates (“WIC” rates) and Industry Claims Costs Rates 
(ICCR’s) which will mean that premiums will not rise except where an employer’s claims experience impacts on their premium, 
however, employers will not benefit from premium reduction despite the changes to workers compensation benefits which 
commenced on 22 June 2012. 
 
However, the Insurance Premium Orders have now introduced a separate industry classification for corporate head office 
administration.  The classification is specifically for employers who provide corporate head office type services to interstate 
and overseas operations or to related interstate and overseas businesses.  The rate for corporate head office administration is 
the same as the rate for business administration services. 
 
Whilst head offices activities for a business operating solely in New South Wales will not be entitled to classification under the 
new rate, head office activities providing interstate services will be able to benefit from the new rate.   
 
The Insurance Premium Order provides that where an employer carries on a business and part of that business is located 
interstate and/or overseas and a worker of the employer predominantly provides corporate head office services to those 
interstate and/or overseas businesses and the employer can provide supporting documentation to show that such services are 
provided to those interstate and overseas businesses, the entire wages of the worker will attract the percentage rate for the 
corporate head office administration WIC classification. 
 
Head office activities include policy direction, corporate planning, management, accounting, internal audit, corporate 
promotional work, investment management, property management, share registry operation, superannuation funded 
administration and other activities with a similar focus. 
 
In determining whether or not the activities fall within the new WIC classification it will be necessary to consider the following 
factors: 

� whether the functions are undertaken by a separately identifiable group of workers; 
� whether the functions undertaken are of a generic nature (common to the management structure of most industries): 

and  
� whether the activities of the head office are undertaken in a manner that is predominantly directed towards the 

employer’s operations outside of New South Wales. 
 
The difficulty with the classification is the proviso that a worker must, to have his wages classified as attributable to corporate 
head office services, predominantly provide corporate head office services to interstate and/or overseas businesses. 
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The classification seeks to clarify the circumstances where WIC classification will be provided to head office activities for 
businesses with interstate activities. 
 
So despite the changes to Workers Compensation benefits there will be no good news for employers when it comes to 
premiums for policies commenced or renewed in the 2012/2013 financial year. 
 
Last Gasp For Industrial Deafness Claims 
 
President Judge Keating recently determined an appeal in relation to an industrial deafness matter in Millan v Technicolour Pty 
Limited (2012) NSW WCC PD 35.  The worker had made a claim for 7% whole person impairment as a result of industrial 
deafness whilst he was employed with Technicolour Pty Limited. The matter was originally heard by Arbitrator Haddock and 
the employer relied heavily upon a noise study conducted in 2009 (approximately one year after the worker ceased his 
employment) that determined that the personal noise exposure experienced in all the manufacturing areas was less than the 
general current regulated noise limit of 85db with peak levels of 140db.  
 
Arbitrator Haddock found in favour of the employer on the basis that the worker’s employment was not noisy.  The worker 
appealed the matter to the President on the basis that worker’s evidence was to be preferred over the noise studies and the 
employer had failed to adduce any medical evidence refuting the claim. In addition the worker sought to rely upon fresh 
evidence.  
 
Deputy President Keating rejected the appeal. The occupational noise survey studies were comprehensive and included all 
the processing areas where the worker had been employed.  The studies were sufficient to address the worker’s own 
employment circumstances and the worker had failed to call any evidence or make any persuasive submissions as to why the 
methodology adopted by the expert was deficit.  
 
The President noted the Arbitrator had found the worker to be unreliable, a finding which had not been challenged. The 
President also noted the worker’s subjective account of noise exposure would generally not be preferred if there is specific 
expert evidence as to the noise levels in a particular employment. It is not sufficient for a worker to merely say “my employer 
was noisy and I have industrial deafness”. Nevertheless, the President stressed that due to previous decisions such as 
Despotoski, it is not necessary for a worker to call an acoustic engineer in every case of industrial deafness.  
 
Whilst this decision can provide some comfort to the employers who have conducted extensive noise studies and then seek to 
rely upon on them in defence of an industrial deafness claim, we note the previous large volume of industrial deafness claims 
are likely to disappear given the legislative amendments to whole person impairment claims.  The vast majority of industrial 
deafness claims to date have been for whole person impairment of 10% or less.  The 2012 amendments to the NSW Workers 
Compensation Legislation have abolished any claim for whole person impairment for 10% or less.  Given the relatively strict 
and objective AMA5/Workcover guidelines used in assessing whole person impairment for hearing loss we doubt even the 
most generous doctors acting on behalf of workers will get around this problem.  
 
CTP Roundup 
 
Agony Of The Moment Defence Is Alive And Well 
 
Drivers of motor vehicles are often confronted with situations which require them to act suddenly in response to actions taken 
by other road users. A driver may need to react and suddenly brake or take evasive action to ensure an accident does not 
occur. Decisions made by drivers are often made in the agony of the moment. So what happens where the driver takes the 
wrong option and an accident results? Is the driver accountable in all circumstances for the wrong choice made under 
pressure?  
 
The simple answer is no. A driver who reacts to imminent danger but does not avoid a collision will not be liable where the 
response to the risk was reasonable. The fact that the accident could have been avoided if other action was taken does not 
necessarily lead to the conclusion that there was negligence where the driver has acted reasonably. 
 
The New South Wales Court of Appeal in Stuart v Walsh was recently called on to consider an “agony of the moment defence” 
in a claim where a bicycle rider attempting to veer across the road was struck by a truck.  
 
Dr Walsh was 73 years of age and an experienced bicycle rider. He was staying with his son who lived at Raymond Terrace. 
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He was a keen and expert bicycle rider and it was his practice while staying with his son to regularly ride a course or circuit 
that he devised that required him to ride along the Pacific Highway just north of the Hexham Bridge and to cross the highway 
from east to west via an emergency vehicle cross over within the median strip and then head north back to Raymond Terrace.  
 
Dr Walsh would ride along the breakdown lane on the Pacific Highway. On the day in question he was riding at approximately 
30kmph, looked over his shoulder to gauge the approach of oncoming traffic and then decided to make a 90 degree turn out of 
that lane in order to cross the median strip. He had observed that Stuart’s vehicle, a truck, was approximately 100 yards 
behind him. There were two lanes for traffic in the direction of Dr Walsh’s travel. 
 
Dr Walsh gave no signal as to his intention and simply turned across the two lanes to move towards the median strip. Stuart 
heard the brakes of the truck being applied and he was hit two seconds later. Dr Walsh had traversed the two lanes and the 
point of impact was within a 700mm wide strip between lane two and the eastern edge of the median strip. Dr Walsh noted he 
was travelling at about 3 to 4 km at the time he was struck and it was his intention to alight from the bike and walk across the 
emergency vehicle cross over area.  
 
The claim proceeded to hearing and the Trial Judge found Stuart was negligent. The critical finding of the Trial Judge was that 
the accident was a result of Stuart deciding not only to brake suddenly and to steer right but to steer sharply right. The truck 
veered from lane 1 to the strip between lane 2 and the median strip. The truck effectively followed the path of the cyclist. The 
Trial Judge reduced damages by 10% for contributory negligence.  
 
An appeal followed. 
 
In a unanimous judgment, the Court of Appeal concluded Stuart was not negligent. Tobias AJA, in the majority judgment, 
concluded that the findings that Stuart was negligent in first failing at all times to keep a proper lookout and secondly, by 
choosing to move or veer to the right in the same direction of the cyclist could not be maintained. Further the case argued that 
Stuart acted unreasonably in that he overreacted to the situation with which he was faced could not be maintained.  
 
Tobias AJA noted that: 

“The question to be determined in the circumstances which confronted Mr Stuart when he first observed Dr Walsh moving 
out of the break down lane was what was a reasonable response to the risk so created … To put the issue another way: 
was there any evidence of the failure by Dr Stuart to keep a proper lookout and/or was the application by him of the 
brakes of his vehicle and his steering to the right at the same time as he saw Dr Walsh suddenly move onto the carriage 
way from the break down lane, indicative of lack of reasonable care on his part  in the circumstances.” 

 
Tobias AJA noted that in a previous judgment in Leishman v Thomas, Chief Justice Street had noted that: 

"This so called principle of acting in the 'agony of the moment' is merely an application of the ordinary rule for ascertaining 
whether or not the conduct of any party has been negligent by looking to all the surrounding circumstances and 
ascertaining whether the defendant behaved in such a fashion as a reasonably prudent man, in the light of those 
circumstances, would not have behaved. It is a circumstance, and one possibly of great importance, that the defendant, 
charged with negligence, may have been forced to act in a sudden crisis or emergency, unexpected and unheralded, 
without that opportunity for calm reflection which makes it easy after the event to suggest that it would have been wiser if 
he had done something else. The jury are required to judge his conduct in the light of the happenings of the moment, and 
a man is not to be charged with negligence if he, not being the creator of the crisis or emergency which has arisen, finds 
himself faced with a situation which requires immediate action of some sort and if, in the so-called 'agony of the moment', 
he makes an error of judgment and takes a step which wiser counsels and more careful thought would have suggested 
was unwise."  

 
Tobias AJA noted that: 

“Mr Stuart was forced to react to a sudden, unexpected and unheralded scenario when he observed a cyclist, suddenly 
and without warning, moves into his path a relatively short distance in front of him. He may have assumed that the cyclist 
intended to proceed to the other side of the carriageway but he did not know at what speed. He did the obvious thing and 
immediately applied his brakes. It was never suggested to him that this was an inappropriate thing to do. Importantly, he 
responded to the potentially dangerous situation created by Dr Walsh as soon as it occurred.  

In so reacting Mr Stuart did not have the opportunity for calm reflection which makes it easy after the event to suggest 
that it would have been wiser if he had remained in Lane 1, rather than to have steered slightly to his right and at the 
same time floored his brakes so that his rear wheels locked and his vehicle went into a skid. He found himself faced with 
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a situation which, in my opinion, required immediate action of some sort. If steering to the right was in hindsight the wrong 
thing to do then it was, in my view, an error of judgment made in the "agony of the moment".  

 

Accordingly, the Court of Appeal concluded that Stuart was not negligent. As can be seen the agony of the moment defence is 
alive and well in New South Wales. The issue is “what was a reasonable response to the risk” and that issue must be 
determined by reference to the circumstances under which a driver is required to react.  
 
Extension of The Limitation Period for Motor Accident Claims 
 

In NSW Section 109 of the Motor Accidents Act 1999 (NSW)(“MAC Act”) precludes the commencement of proceedings for 
damages for injuries sustained in motor accidents more than three years after the date of an accident unless the leave of the 
Court is obtained. 
 

The grant of leave is subject to the requirement that the Court must be satisfied as to matters set out in Section 109(3) of the 
MAC Act which require that: 
 

� the claimant provides a full and satisfactory explanation to the Court for the delay;  
� the total damages of all kinds likely to be awarded to the claimant if the claim succeeds are not less than 25% of the 

maximum amount that may be awarded for non economic loss under the Act. 
 

The nature of the entitlement to a grant of leave and the method of assessing the potential entitlement to damages for the 
purposes of determining the threshold criteria for the grant of leave was recently considered by the NSW Court of Appeal in 
Eades v Gunestepe.   
 

Gunestepe was injured in a motor accident on 2 September 2007.  Breach of duty of care was admitted but contributory 
negligence was alleged.  ‘ 
 
Proceedings were commenced in the District Court one day out of time.   
 
The CTP insurer sought to strike out the proceedings.  Essentially the CTP insurer argued that as a consequence of 
contributory negligence and a fair assessment of the potential damages, the Court could not conclude that the total damages 
of all kinds likely to be awarded would exceed 25% of the maximum amount that may be awarded for non economic loss.  
 
It was necessary for the trial judge to consider the potential contributory negligence and the notional assessment of damages.  
The trial judge concluded that in relation to the likely entitlement to damages there would be a 10% deduction for contributory 
negligence and after that deduction the damages would exceed the relevant threshold.  Importantly, when assessing damages 
the trial judge declined to take non economic loss into account because there had been no assessment of whole person 
permanent impairment by a medical assessor.  Nevertheless the damages were sufficient for the trial judge to grant leave to 
commence proceedings. 
 

The CTP insurer appealed, however the appeal was unsuccessful. 
 

Basten JA noted that: 

“The grant of leave is subject to the requirement that the Court be satisfied as to the matter set out in S109(3).  There was 
no suggestion in this case that the power was discretionary.  In other words, if the Court were properly satisfied as to the 
prescribed conditions, there should be a grant of leave.  There was no discretionary power to refuse leave on some 
extraneous process not referred to in the section.  Thus, although the conditions as to which satisfaction was required 
each involved evaluative judgments, the power itself was not discretionary.” 

 

Basten JA also noted that the term “likely” found in Section 109(3)(b) does not mean “more likely than not” but rather, “a real 
chance” or “real prospect”. 
 
The calculation of the potential damages and the assessment of the potential contributory negligence involved a discretionary 
assessment on the part of the Trial Judge. 
 

The CTP insurer’s challenge focused on the finding of contributory negligence. 
 

Hoeben JA noted the Trial Judge was required to decide “whether there was a real and not remote chance or possibility that 
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the respondent’s contributory negligence would be assessed at 24% or less” as it was noted that a finding of contributory 
negligence of 25% or more would have resulted in damages less than the relevant threshold. 
 

Hoeben JA noted where the Court is called on to consider Section 109(3)(b) it is involved in a predictive exercise when it 
comes to both damages and any potential contributory negligence.   
 

Hoeben JA also noted that the injured person caries the onus of establishing the matters set out in Section 109(3) and where 
a basis for a finding of contributory negligence exists, the claimant must establish that there is a real and not a remote chance 
or possibility of contributory negligence being assessed at a level which will not take the damages award below the threshold. 
 

In this case there was a paucity of evidence on liability and there were uncertainties inherent in the available evidence as to 
liability. 
 
Hoeben JA noted the potential range for a finding of contributory negligence was wide and concluded that: 

“If every inference adverse to the respondent capable of being drawn from the applicant’s statement and from the COPS 
report were in due course established, the finding of contributory negligence could be as high as 50%.  If however not all 
of those inferences were established and if only part of the respondent’s statement were accepted, the finding of 
contributory negligence could be as low as 10%, assessed by His Honour.  On the present state of the evidence the 
respondent has established a real chance of contributory negligence being assessed at 24% or lower.’ 

 
Hoeben JA also went on to conclude that there was no reason why the Court could not make its own predictive assessment of 
likely damages for non economic loss in the absence of a medical assessment in accordance with Sections 131 and 132 of 
the MAC Act.  The Court noted this was particularly so when Section 109(3)(b) will normally be invoked at an early stage in 
proceedings before any assessment of permanent impairment has taken place. 
 

Hoeben JA noted that in this case the medical evidence would not have allowed the Court to make a predictive assessment of 
non- economic loss.  In this case there was simply insufficient evidence available to make that predictive assessment. 
 
So, what is the end result? 
 
A grant of leave to commence proceedings out of time is not discretionary.  If the two prerequisites in Section 109(3) are 
established, leave to commence proceedings must be granted. 
 
The onus lies on the claimant to establish that there is a real and not remote chance or possibility that damages will exceed 
the relevant threshold of 25% of the maximum amount that may be awarded for non economic loss. 
 
A claimant is entitled to adduce evidence to establish an entitlement to non economic loss despite the absence of a finding of 
permanent impairment by a medical assessor.  Nevertheless, the onus is on the claimant to establish that his permanent 
impairment is greater than 10% to trigger an entitlement to damages for non economic loss. 
 
In addition where contributory negligence is an issue the claimant must establish that there is a real chance that a finding of 
contributory negligence if made, will be assessed at a level that will not reduce the damages below the relevant threshold.  All 
that the claimant must establish is that there a real chance of contributory negligence being assessed at a level which will not 
reduce the damages below the relevant threshold. 
 

Eades v Gunestepe highlights the approach that Courts will now take in relation to applications to bring motor accident claims 
more than three years after an accident.   
 
Applications to dismiss late claims are brought as interlocutory applications and generally the evidence which is permitted to 
be adduced at a hearing of an interlocutory application is less than for a hearing.  Nevertheless, where contributory negligence 
looms as a large issue, the CTP insurer should ensure that it has sufficient evidence to establish contributory negligence 
noting that the onus is on the claimant to establish that the finding of contributory negligence will not bring the damages award 
below the relevant threshold.  
 

 

 
Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  

This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 
specific advice in relation to any legal matter they are handling. 

 

 



 

 

For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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