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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 

Proportionate Liability & Indemnity Clauses 
 

Since the introduction of the proportionate liability regime for property damage and economic loss 
claims in New South Wales there has been conjecture about the effect of an indemnity provision 
in a contract and whether an indemnity provision can displace the effect of the proportionate 
liability regime. 
 
At long last this issue has been considered by the NSW Court of Appeal which has confirmed that 
indemnity provisions in contracts do displace the operation of the proportionate liability regime 
imposed by the Civil Liability Act 2002 for claims based on a failure to take reasonable care, even 
if the contract does not make reference to the Civil Liability Act 2002. 
 
The NSW Court of Appeal in Perpetual Trustee Company Limited v CTC Group Pty Limited 
(No.2) was called on to consider the application of an indemnity provision under a Mortgage 
Origination Deed and whether or not that indemnity provision displaced the operation of the 
proportionate liability regime imposed by the Civil Liability Act 2002. 
 
Pursuant to a judgment, CTC was found liable in damages to Perpetual Trustee for breaching its 
obligations of care under a Mortgage Origination Deed.  CTC argued that if it was liable to 
Perpetual, its liability was limited by the apportionment provisions contained in Section 35 of the 
Civil Liability Act 2002.  CTC argued that there were other concurrent wrongdoers responsible for 
the loss suffered by Perpetual including two persons who acted fraudulently in procuring 
Perpetual to lend money. 
 
The proportionate liability regime in the Civil Liability Act 2002 applies to apportionable claims.  
Apportionable claims are defined to be claims for economic loss or damage to property in an 
action for damages (whether in contract, tort or otherwise) arising from a failure to take 
reasonable care but not including any claim arising out of personal injury.   
 
Apportionable claims include claims for economic loss or damage to property in an action for 
damages under the Fair Trading Act 1987 or under the Australian Consumer Law (NSW).   
 
Where there is an apportionable claim the liability of a defendant who is a concurrent wrongdoer 
in relation to that claim is limited to an amount reflecting that proportion of the damage or loss 
claimed that the Court considers just having regard to the extent of the defendant’s responsibility 
for the damage or loss.  
 
In apportioning responsibility between defendants a Court excludes that proportion of the damage 
or loss in relation to which the plaintiff is contributorily negligent and the Court may have regard to 
responsibility of wrongdoers who are not parties in the proceedings. 
 
In this case the Mortgage Origination Deed contained an indemnity in the following terms: 

“The Originator (CTC) indemnifies the Trustee (Perpetual) and the Manager (Resimac) 
against any liability or loss arising from any costs, charges and expenses incurred in 
connection with 

(d) any breach by the Originator of any of its warranties or obligations under or arising from 
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 this Deed or failure to perform any obligation under this Deed, 

including without limitation, liability, costs, charges or expenses on account of funds borrowed, contracted for or used to 
fund any amount payable or expense incurred under this Deed and including in each case without limitation, legal costs 
and expenses on a full indemnity basis or a solicitor and client basis, whichever is the higher”. 

 
The provisions of the deed that CTC allegedly breached included but were not limited to warranties to the effect that CTC 
would exercise reasonable care to identify proposed borrowers and ensure that they had authorised the making of applications 
submitted by CTC to Resimac, as agent for Perpetual.   
 
Perpetual argued that the indemnity provision was an express provision for the rights and liabilities of Perpetual and CTC 
which operated to remove the application of the proportionate liability provisions in the Civil Liability Act 2002. 
 
Section 3A of the Civil Liability Act 2002 provides that parties to a contract are not prevented from making express provisions 
for their rights, obligations and liabilities under the contract and can effectively contract out of the proportionate liability regime. 
 
The indemnity provision in this case made no reference to the proportionate liability regime found in the Civil Liability Act 2002.  
The contractual provision was a simple indemnity provision which if applied literally regulated the rights of CTC and Perpetual 
and CTC would be liable for the full extent of the loss and not its proportionate share of the loss pursuant to the proportionate 
liability regime.  
 
MacFarlan JA, in the principal judgment of the Court of Appeal confirmed that the indemnity provision made CTC liable for the 
full amount of Perpetual’s loss resulting from the breach by CTC of the warranty.  MacFarlan JA noted: 

“It makes express provision for the rights and liabilities of Perpetual and CTC respectively under the contract that is 
inconsistent with the application of the apportionment provision in Part 4 of the Civil Liability Act 2002.  If Part 4 applied in 
the manner for which CTC contends, it would limit CTC’s liability to Perpetual to only a portion of the loss suffered by 
Perpetual as a result of CTC’s breaches.  If CTC’s liability were so limited, Perpetual would be deprived of its contractual 
right to full indemnity for its loss.  Accordingly s3A(2) of the Act applies, as the parties to the deed have made express 
provision with respect to a matter covered by Part 4.  It follows that Part 4 is inapplicable to Perpetual’s contractual claim 
for indemnity and CTC’s assertion that its liability to Perpetual is limited by Part 4 must be rejected”. 

 
The Court of Appeal noted the question was whether or not the contractual provisions make express provision for the parties’ 
rights, obligations and liabilities which differ from that provided in the proportionate liability regime in the Civil Liability Act 
2002. 
 
MacFarlan JA confirmed it was not relevant to consider whether the parties averted to the existence of apportionment 
provisions in the Civil Liability Act 2002 and decided to contract out of them.  There is no express requirement to use any 
particular form of wording to contract out of the proportionate liability regime.   
 
The Court of Appeal confirmed that there was no need to make reference to the Civil Liability Act 2002 to contract out of the 
proportionate liability regime.  MacFarlan JA noted: 

“All that matters is that the contractual indemnity is consistent with the provisions of Part 4”. 
 
The Court of Appeal has confirmed that where there is an indemnity provision in a contract which imposes obligations 
inconsistent with the proportionate liability provisions found in the Civil Liability Act 2002 that indemnity provision will be 
sufficient for the parties to the contract to have contracted out of the proportionate liability regime and the proportionate liability 
provisions in the Civil Liability Act 2002 will have no application to claims between the parties for economic loss or property 
damage arising from a failure to take reasonable care. 
 
This is a landmark decision which clarifies the effect of indemnity provisions in contracts.  For a long time it has been argued 
that where there are indemnity provisions in contracts, the indemnity provisions alone will not be an effective way to contract 
out of the proportionate liability regime in the Civil Liability Act 2002.  Those arguments will now fall on deaf ears and 
indemnity provisions will have their intended effect and do displace the operation of the proportionate liability regime. 
 
There is little doubt that businesses will focus on indemnity provisions as a way to contract out of the proportionate liability 
provisions in the Civil Liability Act 2002.  Businesses in a superior negotiating position are likely to press for indemnities in 
contracts to provide complete protection for claims for loss and damage even where only part of the loss is caused by one 
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party.   
 
The decision is also likely to attract the attention of insurers. 
 
An indemnity in a contract creates a liability under that contract.  It is common to find provisions in broadform liability policies 
that exclude cover for liability assumed under contract.  If an indemnity clause creates a contractual liability over and above 
that which would have been imposed at law, then cover for the contractual liability may not be available.  Where there is a 
liability that arises as a consequence of a failure to take reasonable care in New South Wales the Civil Liability Act 2002 would 
normally apply and the liability would be restricted to proportionate liability.  The contractual liability imposed by the indemnity 
provision would therefore attract the operation of a contractual liability exclusion and a business may find itself without 
insurance cover for the liability.   
 
Businesses must recognise that indemnity provisions in contracts will displace the operation of the proportionate liability 
regime in the Civil Liability Act 2002 and could well cause the business to be without insurance cover for losses. 
 
So there you have it. Have you provided an indemnity pursuant to a contract you have entered into? If so you may be liable for 
the entire loss even though you are only partially to blame. 
 
National Disability Insurance Scheme 

 
The National Disability Insurance Scheme (“NDIS”) has become a fact of life with the legislation creating the Scheme passing 
through Parliament in March 2012. 
 
The Scheme will initially provide assistance to: 

� 10,000 people in the NSW Hunter Local Government Areas of Newcastle, Maitland and Lake Macquarie;  

� five thousand people in the Barwan region of Victoria including the Local Government Areas of the City of 
Greater Geelong, the Colac-Otway Shire, the Shire of the Borough of Queenscliff and the Surf Coast Shire, 

� six thousand people in the ACT; 

� approximately 1,000 eligible young people in Tasmania. 
 

The Scheme will launch in July 2013 initially commencing in the Barwan region of Victoria , the Hunter region in NSW, with the 
Scheme due to commence in the ACT in July 2014. 
 
The Scheme is intended to have a full roll out across NSW by July 2018 and provide care and support to around 140,000 
NSW residents with disabilities.   
 
The Scheme is designed to ensure that if a person has a disability that leaves them needing daily assistance with everyday life 
they will be supported by the Scheme. A person with a disability will undergo a needs assessment which identifies the 
participant’s goals, aspirations, strengths, capacity and circumstances and assesses their activity limitations and support 
needs.  A support plan will be documented to provide support to the participants, however that Scheme will only provide 
reasonable and necessary support if it is related to the participant’s disability. 
 
The NDIS will be responsible for support that enables the participant to undertake activities of daily living including 
maintenance support delivered or supervised by clinically trained or qualified health practitioners.  The support provided will 
include: 

� Personal support; 

� Home modifications. Home modifications which will be provided will include modifications to a private dwelling to 
improve accessibility.   

� Permanent prosthetics, orthoses and specialist hearing and vision supports; 

� Allied health and other therapy including occupational therapy and specialist behaviour intervention; 

� Supervision of care; 

� Non clinical care to enable activities of daily living; 

� Assistance with personal complex communication needs; 

� Day to day living assistance with decision making, personal hygiene, household chores, financial management, 
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 tenancy support, transport and non clinical residential accommodation; 

� Community support facilitating participation in social and economic activities; 

� For children, reasonable support to assist with educational development; 

� Individualised assistance to support a person with a disability to transition into employment; 

� Assistance to assist a person to participate in work including the cost of transport to and from work; 

� modifications to a private vehicle to allow it to be used by the disabled; 

� support with the use of taxis and public transport for a person who cannot travel independently because of their 
disability. 

 
The NDIS will not be responsible for work specific support to people with a disability where work arrangements or working 
environments are required as reasonable adjustments under any discrimination legislation, nor will the Scheme be liable for 
the funding or provision of employment services and programs to assist the disabled to find and maintain jobs.   
 
However, the Scheme will provide funding for personal attendant care in the workplace (for assistance with personal care), 
aids and equipment related to the person’s functional needs (such as a wheelchair), transport to and from work, specially 
targeted employment support related to the nature of the person’s disability and transition support specifically related to a 
person’s disability (described as training or travelling to and from work, dress and hygiene, relationships with colleagues, 
communication skills and punctuality and attendance).   
 
As can be seen there is extensive support that can be provided.   
 
The support is provided irrespective of whether or not the disability was caused by a third party’s negligence.   
 
However, negligent parties will not escape liability for these costs as the NDIS legislation permits the NDIS to require a person 
injured by the fault of another to take action against that other to recover compensation and the NDIS will be entitled to 
recover the payments made to support an injured person.   
 
The NDIS may issue notices to participants in the Scheme to take action to recover compensation from third parties and/or 
their insurers and in the participant fails to take action, benefits under the Scheme can be suspended.   
 
The NDIS can dictate the time in which compensation actions must be brought, however, a period of at least 28 days must be 
allowed.  
 
If the participant does not take action, the NDIS will be subrogated to the rights of the participant and able to take action to 
claim or obtain compensation in the name of the participant and if the claim is not pursued appropriately, can take over the 
conduct of an existing claim that has been brought by the participant.   
 
Where the NDIS brings an action or takes over an action it will be liable for all costs relevant and incidental to that claim from 
the date it brings or takes over the claim and will be entitled to settle or compromise the claim.   
 
The NDIS will be entitled to recover from any settlement or judgment an amount equal to the total of all NDIS amounts paid to 
a participant.  Where there is contributory negligence the recovery by NDIS will be reduced by the proportion corresponding 
with the proportional liability that is apportioned to a participant by any judgment.   
 
The NDIS will be able to serve notices on potential compensation payers and insurers advising that the NDIS wishes to 
recover an amount from the potential compensation payer.  The recovery of the payments will be limited to the amount in any 
judgment allowed for any NDIS payments. 
 
Upon receipt of a notice the compensation payer will be obliged to remit to the NDIS the amount specified in the notice.  Once 
the notice is served it will be an offence for the potential compensation payer to make payment to the participant rather than 
the NDIS.  Compensation payers who fail to reimburse the NDIS and make payments to the participant in contravention of any 
recovery notices will remain liable for payment to the Commonwealth. 
 
It is important to note that the recovery provisions in the legislation do not make provision for the recovery of future expenses 
to be met by the NDIS.   



 
There will be an interaction between insurers involved in workers compensation claims, CTP claims and common law claims 
with the NDIS, however to ensure that the NDIS does not replace compensation entitlements which currently exist, however, 
there is already an obvious gap in that future amounts that will be met by NDIS are not factored in to recoveries from potential 
compensation payers.   In our view, this is an issue that is likely to be addressed in the future or alternatively, care plans 
developed by the NDIS will take into account needs that a participant in the Scheme has already been compensated for. 
 
As the NDIS gathers momentum and extends its reach throughout Australia the impact on potential compensation payers and 
insurers will be significant.   
 
It is difficult to envisage that a Court will find that care and support funded by the NDIS is not reasonable and necessary care 
caused by an injury. This has the potential to increase damages in personal injury claims. 
 
It is clear that the NDIS is not designed to replace existing compensation rights of an injured person, however, those that do 
have compensation rights will not be precluded from becoming a participant in the Scheme.  Nevertheless, if a person does 
become a participant in the Scheme, the payments made by the Scheme for care and assistance to the participant will be 
recoverable from the compensation payer. 
 
Economic Loss & Compensation to Relatives Claims 

 
In NSW the Civil Liability Act 2002 imposes a cap on awards of damage for economic loss in personal injury claims.  When 
assessing damages for economic loss in a personal injury claim a Court must disregard the amount by which the claimant’s 
gross weekly earnings would (but for the injury or death) have exceeded an amount that is 3 times the amount of average 
weekly earnings at the date of the award. 
 
The application of the cap on economic loss is uncontroversial, however, there has been debate as to whether or not that cap 
also applies to claims brought by dependents who suffer a loss of dependency as a consequence of a fatality. 
 
Fortunately, that debate is now over as a consequence of a recent decision in the NSW Court of Appeal in Taylor v Owners - 
Strata Plan No 11564 .   
 
The Court of Appeal has confirmed that the Civil Liability Act 2002 does apply to Compensation to Relatives Act claims and 
that the Court when assessing a claim for loss of dependency made by a dependant following the death of a person must 
disregard the amount by which the deceased’s gross weekly earnings would but for the death have exceeded an amount that 
is 3 times the amount of average weekly earnings at the date of the award. 
 
The Court of Appeal noted that whilst a literal reading of the provisions in the Civil Liability Act 2002 that capped economic 
loss meant that it was the earnings of the person that brought the claim rather than the earnings of the deceased that were 
subject to the relevant cap, the clear intention of the legislation was to limit damages claims for personal injuries and apply an 
economic loss cap to claims including loss of dependency claims.   
 
The Court of Appeal concluded it was acceptable to interpret the Civil Liability Act 2002 in a way which gave effect to the 
intended purpose of the Civil Liability Act 2002 and therefore the economic loss capping provisions should be interpreted as 
applying to Compensation to Relatives Act claims. 
 
Whilst the decision of the Court of Appeal was not unanimous, we are now left with a judgment of the Court of Appeal that will 
be followed by the District Court and Supreme Court that ensures that in a Compensation to Relatives Act claim when 
determining the loss of financial dependency of a claimant, the Court will apply the statutory economic loss caps when 
calculating loss of dependency. 
 
Risks of Dangerous Recreational Activity Not So Obvious  
 
The recent decision of the NSW Court of Appeal in Perisher Blue Pty Limited v Harris highlights the difficulties that confront a 
defendant when it seeks to argue that it is not liable for injuries sustained in an accident involving a dangerous recreational 
activity as a consequence of the manifestation of an obvious risk. 
 
Harris was a school student on an excursion to the Perisher Ski Resort.  He sustained serious injuries when in the course of a 
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beginner’s skiing lesson he failed to negotiate a ditch located towards the bottom of the beginner’s slope.  Harris ran into the 
dip, somersaulted forward and was injured when he landed heavily on his back.   
 
Harris claimed damages for the injuries he sustained both from his school, Penshurst Marist Brothers and the Trustees of the 
Perisher Blue Resort.   
 
Harris was a Year 10 student.  He was one of 50 students enrolled for the excursion.  There were nine teachers 
accompanying the students.  The accident occurred at Smiggin Holes.  Harris was skiing on a “green” slope which was about 
half a kilometre long and approximately 40 metres wide at the top but widening towards the bottom of the slope.  Harris 
travelled on a T-bar approximately 50 metres up the slope.  Harris was skiing down the slope after making several turns and 
saw a mound ahead of him about half a metre high and two metres wide and he went over the mound and then saw a ditch 20 
metres ahead and when he realised he could not negotiate the ditch he sat back on his skis and this made him go even faster 
and he flipped over.  The ditch was described as being circular and environmental with a diameter of two metres.  It was a 
natural feature of the slope. 
 
Section 5L of the Civil Liability Act 2002 in New South Wales provides that a defendant is not liable in negligence for harm 
suffered by a plaintiff as a result of the materialisation of an obvious risk of a dangerous recreational activity engaged in by the 
plaintiff. 
 
A dangerous recreational activity is a recreational activity that involves a significant risk of physical harm.  
 
Recreational activities include: 

(a) any sport (whether or not the sport is an organised activity); and  

(b) any pursuit or activity engaged in for enjoyment, relaxation or leisure; and 

(c) any pursuit or activity engaged at in a place (such as a beach, park or other public open space) where people ordinarily 
engage in sport in any pursuit or activity for enjoyment, relaxation or leisure. 

 
The case proceeded to hearing for nine days and Harris succeeded in his claim against both the school and Perisher Blue. 
 
In this case the trial judge concluded that skiing was a dangerous recreational activity.  However, the defence under Section 
5L was rejected by the trial judge who found that the harm was not the result of the materialisation of an obvious risk.  The trial 
judge concluded that the ditch was more than an undulation and that a reasonable person in the plaintiff’s position would not 
regard the presence of the ditch in an area devoted to beginners as obvious.  The trial judge noted that: 

“If the plaintiff had lost control and fallen over, or fallen due to an undulation in the surface, or even simply fallen over, and 
been injured, that would have been the materialisation of an obvious risk.  But skiing into a ditch on a beginner’s slope is 
quite different.  This is the materialisation of a risk that is far from obvious.” 

 
An appeal followed.  The defendants argued that the trial judge did not properly characterise the risk and by not properly 
characterising the risk, fell into error when determining the defence under Section 5L of the Civil Liability Act 2002.  The 
defendants also argued that it was not established that the failure to take the precautions which were identified by the trial 
judge were necessarily causative of the harm as harm may have occurred in any event. 
 
The defendant asserted that the risk should have been identified as a risk of falling and/or the skier losing control. 
 
Young AJA noted that: 

“The primary judge found that if there was a proper inspection it should have found and identified the danger in the ditch in 
question.  A reasonable person would consider the presence of the ditch on a beginner’s slope as creating a foreseeable 
and not insignificant risk of injury.  Despite arguments that could be put against that proposition, it was one which was well 
within the primary judge’s mandate to make.” 

 
Young AJA noted that there are natural hazards (and some artificial hazards) on a ski field and that is why an inspection 
system is in place to at least warn skiers of any such hazards which are foreseeably likely to bring about injury.  However 
Young AJA noted: 

“The appellant(Resort owner) was in the business of providing facilities for skiing including beginners.  It instituted a system 
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of inspecting the ski field for hazards each morning before skiing was permitted.  There was in fact a hazard (whether 
naturally occurring or artificial appears to be of no moment) which the primary judge within his mandate found that a 
reasonable person would foresee could cause not insubstantial injury and nothing was done about it.  This was causative 
of the plaintiff’s injury.  Alternatively the inspection process was faulty and one gets to the same result.” 

 
The Court of Appeal concluded the ditch was not an obvious risk.  The Section 5L defence did not run.  
 
On the question of causation it was noted the trial judge had found that the negligent acts were either not placing a barrier 
around the ditch, not filling the ditch with snow or not conducting lessons in that area. 
 
Factual causation is determined by the “but for” test.  That is, but for the negligent act or omission, would the harm have 
occurred?  The trial judge made no finding as to what Perisher Blue would have done had it properly carried out an inspection.  
Whilst the defendants argued that the plaintiff was out of their control and would have been injured in any event and barriers 
and warning signs would not have prevented the plaintiff coming into contact with the ditch, the Court of Appeal noted the 
evidence on this issue was sketchy and concluded that if there had there been a barrier the plaintiff would probably have been 
able to avoid the accident that befell him. 
 
In those circumstances the “but for” test was satisfied as the Court noted that if the lessons had been conducted in a different 
area or the ditch had been covered with snow, it would not have caused the injuries and the only element of negligence which 
may not have satisfied the “but for” test was the finding in relation to barriers and warning signage. 
 
At the end of the day Harris succeeded in his claim against Perisher Blue.  There is little doubt that skiing is a dangerous 
recreational activity, however, in this case, a ditch on a beginner’s slope was not seen as an obvious risk. 
 
Defendants who seek to escape liability for claims arising out of dangerous recreational activities can only do so where there 
is an “obvious risk” and to understand whether or not there is an obvious risk it is necessary to properly characterise the 
nature of the risk which was created.  If that risk is not one which a reasonable person would ordinarily expect to be present 
then the risk will not be an obvious one and liability for the manifestation of that risk cannot be avoided. 
 
Host Employer and Employer Escape Liability for Injury to Labour Hire Employee 
 
The recent decision of the NSW Court of Appeal in Transpacific Industrial Solutions Pty Limited v Phelps confirms that an 
employer is not negligent just because an employee is injured whilst performing a work task. 
 
Phelps was employed by a labour hire company, Workpac Newcastle Pty Limited.  His services were made available to 
Transpacific Industrial Solutions.  Transpacific then assigned him to duties as a labourer at the premises of One Steel Limited. 
 
Phelps suffered an injury whilst at One Steel and sued Transpacific and Workpac alleging a breach of each of their duties of 
care.  Phelps was injured when he was engaged in moving certain items of office furniture from one office building to another 
at the One Steel site.  He was working with two others.  A large steel cabinet with concertinaed doors had been placed on a 
stair climbing trolley and was held in place by a strap.  Phelps and another worker were walking backwards, manoeuvring the 
trolley up the stairs and another person at the bottom of the trolley was taking the weight of the cabinet as it was being lifted 
up the stairs.  Phelps suffered injury after the trolley had negotiated the turn of the staircase and its wheels were on the 
landing when Phelps lost his footing and the cabinet came down on top of him.   
 
Phelps succeeded in the claim at trial and an appeal followed.  On appeal, in the majority judgment of the Court of Appeal 
Barrett JA, noted that Transpacific as “host employer” owed the plaintiff a duty of care in negligence because the services of 
the plaintiff were effectively at the disposal of Transpacific for all purposes and Transpacific controlled the work the plaintiff 
was required to do and the circumstances and manner in which it was to be done. Transpacific owed to the plaintiff either a 
duty corresponding with that of an employer or a duty very similar to an employer’s duty.   
 
The Court of Appeal noted that the risk of harm to which Phelps succumbed was that of slipping or tripping whilst ascending 
stairs.  That risk of slipping or tripping was foreseeable and not insignificant.  The question was whether a reasonable person 
in Transpacific’s position would have taken particular precautions against the risk of slipping or tripping. 
 
Transpacific argued that there was no unusual or unexpected risks related to the task of moving the cabinet up the stairs and 
thus, no need for instructions.  It was argued that the nature of the task and the location in which it was performed meant that 
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there was only one way of proceeding.  The staircase was an ordinary one with which everybody is familiar.  It was argued 
there was no special or unusual risk of tripping or slipping.  The trial judge had identified only one measure that Transpacific 
could and should have taken in relation to the incident and that was providing instructions, however, the Court of Appeal noted 
that the postulated course was: 

“As a matter of common sense impractical and of no utility, added to which there was nothing in the evidence to suggest 
that it would have eliminated or reduced the risk of slipping or tripping.”   

 
The Court of Appeal noted this was a case of commonplace activity and it was not unreasonable to ask the plaintiff and two 
colleagues to do the work.  In those circumstances there was no breach of duty of care as a reasonable person in 
Transpacific’s position would not have taken action against a risk of harm to which Phelps succumbed.  
 
In relation to the claim against Workpac, the Court of Appeal noted: 

“The duty of care owed by Workpac was either equal to or only slightly more onerous than that to which Transpacific was 
subject.  The considerations leading to the conclusion of lack of breach of duty on Transpacific’s part produced the same 
conclusion in relation to Workpac.” 

 
As can be seen, not all work accidents lead to successful damages claims. 
 
Host employers who engage labour hire employees to carry out routine tasks will not be liable in negligence where it is not 
reasonable to take actions in relation to a risk or where it is possible to take actions but those actions would not have 
eliminated or reduced that risk.   
 
It must also be remembered that those who use labour hire assume a duty akin to that of an employer.  That duty, for all 
intents and purposes, can be viewed as the same as an employer’s duty. 
 
Barrett JA noted the host’s duty owed is a duty corresponding with that of an employer or a duty very similar to an employer's 
duty but the duty could not have been higher or more onerous than: 

“an obligation to exercise reasonable care for the safety of the plaintiff while he was carrying out the work allocated to him. 
That obligation included warning him of unusual or unexpected risks and instructing him in the performance of his work 
where instructions might reasonably be thought to be required to secure him from danger of injury." 

 
So there we have it. Not all work accidents result form a breach of a duty of care.  
 
Workers Compensation Roundup  
 
The Effect Of Complying Agreements On Subsequent Lump Sum Claims 
 
Two recent Presidential determinations in the Workers Compensation Commission have examined whether prior Complying 
Agreements made under Section 66A of the Workers Compensation Act (“The Act”) represent an estoppel in subsequent 
claims for compensation by workers.   
 
Firstly, in Roche v Australian Prestressing Services Pty Limited [2013] NSW WCCPD 7 Deputy President Bill Roche (no 
relative of the worker!) was required to determine the effect of a prior Complying Agreement made under Section 66A.  The 
agreement noted that the worker suffered 2% whole person impairment (“WPI’) due to an injury to his left ankle and 4% WPI to 
the left wrist.  This resulted in a combined assessment of 6% WPI. In a subsequent claim for additional permanent impairment, 
an AMS assessed a decreased impairment in the left wrist (nil rather than 4% WPI) but a greater impairment in the left ankle 
(9% rather than 2% WPI).  The worker argued the employer was estopped from denying the assessments agreed upon in the 
Complying Agreement so that the worker could add the earlier 4% WPI wrist assessment together with the now higher ankle 
assessment of 7% WPI and thereby to meet the 10% threshold to obtain an award for pain and suffering. 
 
At first instance Arbitrator Faye Robinson held that the Complying Agreement was not an order of the Commission and could 
not give rise to an estoppel.  As the worker had been compensated in respect of a combined 6% WPI and the AMS had now 
determined a combined WPI of 9% the worker was only entitled to a further payment of 3% WPI. The worker appealed. 
 
On appeal Deputy President Roche accepted that as the assessment of permanent impairment involves a prediction for the 
future and that impairment is a “state of things which are capable of subsequent alteration”.  Consequently there was no 
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 estoppel arising from an earlier Complying Agreement. Simply, “permanent” did not mean “everlasting”. 
 
As there is no estoppel in a changing situation, and as the current impairment as a result of his wrist injury is nil, it was not 
possible to add the previous 4% WPI from that injury to the current impairment for the ankle injury. Moreover, as worker’s 
impairments must be assessed together as they arose out of the same injury, he was only entitled to compensation for the 
difference between the 6% paid previously and the current AMS assessment of 9% WPI. 
 
Deputy President Roche indicated however that there may be circumstances in which a Complying Agreement did create an 
estoppel, referring to the determination in CSR Limited v Gonzalez where Mr Gonzalez was estopped from claiming additional 
lump sum compensation because of the effect of a Complying Agreement which had been accompanied with admissions and 
agreed facts.  However that did not assist the worker in this matter.  
 
A subsequent determination by Deputy President Kevin O’Grady in Di Paolo v Cazac Constructions (NSW) Pty Limited [2013] 
NSW WCCPD 8 examined whether a worker who had entered into a prior Section 66A Complying Agreement could bring a 
subsequent claim for further WPI said to result from the same injury.  The worker received an injury to his right knee in 
February 2006 in the course of his employment and subsequently underwent a right knee arthroplasty.  He noticed that his 
gait had been altered as a result of favouring his right leg and he began to experience left knee pain.  He subsequently 
underwent a left knee arthroplasty.  The worker then also experienced back pain which he alleged was causally related to his 
change in gait. 
 
A claim was originally made pursuant to Section 66 for 20% WPI of the right lower extremity, 4% WPI of the left lower 
extremity and 6% WPI for the lumbar spine.  The workers compensation insurer disputed the injury to the lumbar spine in a 
section 74 notice on the basis that it was not mentioned or reported prior to the worker obtaining the medico-legal report 
specifying the assessment. 
 
The parties entered into a Complying Agreement reflecting a 19% whole person impairment of both lower extremities together 
based on a medical report the insurer obtained.  Subsequently the worker made another claim for 6% WPI of the lumbar spine 
and 19% WPI for both lower extremities.    
 
Arbitrator Eraine Grotte found in the employer’s favour concluding the worker had previously negotiated a settlement that had 
not involved a component for his lumbar spine (despite a claim for same) when the parties entered the Complying Agreement 
under Section 66A.  The worker appealed the Arbitrator’s decision. 
 
Deputy President O’Grady observed that the clear purpose of Section 66A was to provide a means whereby a worker and an 
employer could reach a final and binding agreement concerning entitlement to lump sum compensation and the section 
represented an exception to the “no contracting out provisions”.  In his opinion the section was intended to apply with respect 
to the consequence of the injurious event.  He emphasised that the impairment of the lumbar spine was not an “injury” in the 
terms of Section 4 of the 1998 Act but rather a consequential condition being a result of the injury to the right knee. 
 
He did not accept that the failure to make any reference to the lumbar spine in the Complying Agreement limited the worker’s 
entitlement in the complying agreement to the lower limbs alone.  The Deputy President indicated that the meaning of the 
terms of the contract between the parties reflected in the Complying Agreement was to be determined objectively.  Having 
regard to the surrounding circumstances known to the parties it was evident that the claim included the alleged entitlement to 
lump sum compensation in respect of the lumbar spine impairment and that was settled by agreement within the meaning of 
Section 66A.  It was noted at the time of the Section 66A settlement the worker had the benefit of legal advice.  The worker’s 
appeal was dismissed. 
 
Whilst it appears at first blush that the decisions of the two Deputy Presidents are inconsistent, the determinations need to be 
considered in the context of the factual scenario each presented. The decision in Roche centred on the compensation payable 
pursuant to a subsequent MAC whereas the decision in Di Paolo was concerned with interpretation of the settlement reflected 
in the Complying Agreement in the context of the circumstances known to the parties at the time the agreement was entered 
into. 
 
The decisions highlight that whilst a complying agreement does not create an estoppel in future claims, the Commission 
places considerable weight on the agreement reached.  As always, each case will turn on its own facts and in some but not all 
cases a complying agreement will have the effect of precluding rights to bring further claims. 
 

 
April 2013 Issue 

Page 9 



The Status Of Weekly Compensation Claims In The Workers Compensation Commission 

 
The introduction of the new weekly compensation provisions, whilst relatively straight forward for workers injured from 1 
October 2012, have created a great degree of confusion for workers injured before that date.  One of the key components of 
that confusion is the question as to what is the limit of the jurisdiction of the Workers Compensation Commission to deal with 
disputed weekly compensation claims?  In February and March 2013 a number of decisions seeking to address that question 
have been handed down by Arbitrators in the Workers Compensation Commission (“WCC”). 
 
Arbitrator Brett Batchelor in Christine Bowker v Department of Community Services delivered the first judgment on 13 
February 2013.  The worker suffered a psychological injury in 2011 and had initially received provisional payments of 
compensation for 12 weeks.  The claim had then been disputed and Arbitrator Batchelor awarded the worker weekly 
compensation pursuant to Section 40 until 31 December 2012.  Notably, for the period from 1 January 2013 the worker 
received an Award pursuant to the new Section 37(2)(a).  The worker was now working more than 15 hours a week but the 
Arbitrator’s determination was silent on whether 130 weeks of weekly compensation entitlements had expired.  We note this is 
the maximum period a worker can receive benefits pursuant to Section 37. 
 
On 26 February 2013, Senior Arbitrator Michael Snell determined Zeljko Komljenovic v Facility Management Solutions Pty 
Limited.  The worker had suffered a psychological injury in early 2011 and returned to work for three days per week from July 
2011 which she had continued to maintain to the time of the determination.  Consistent with Bowker, Arbitrator Snell 
determined the worker’s entitlement pursuant to the old Section 40 partial incapacity provisions until 31 December 2012.  As 
the worker’s claim had been declined prior to the amendments, the worker was not an existing recipient of weekly payment of 
compensation immediately before the commencement of the weekly compensation amendments (1 October 2012).  As the 
worker was not a seriously injured worker, his entitlement was governed by the new Section 37(2) given he was working more 
than 15 hours per week.  A continuing award was made in accordance with the new legislation reflecting that the claim was in 
the first 130 weeks. 
 
Arbitrator Glen Capel, in Khalid Mohammadi v Chandler Macleod Group also examined a situation where a worker was not an 
existing recipient of weekly payments of compensation immediately before the amendments.  He determined that the proper 
interpretation of the definition of “an existing recipient of weekly compensation” was that an injured worker must actually be in 
receipt of weekly payments immediately before 1 October 2012 and not merely have an accrued entitlement to compensation.  
For the purposes of calculating weekly compensation entitlements from 1 January 2012, his ongoing payments were to be 
determined in accordance with Section 37(3).  This section determines entitlements for workers in the second entitlement 
period (weeks 14-130) that have a work capacity but have not returned to work for more than 15 hours per week. 
 
Olga Kostovski v Spotless Cleaning Services Pty Limited was determined by Arbitrator Grahame Edwards on 7 March 2013.  
The employer submitted the WCC did not have the jurisdiction to make an award of weekly payments of compensation 
because the amendments prescribed that the insurer, not the WCC, determine the method of calculation after compliance with 
the relevant work capacity obligations.  The employer also submitted where a claim for weekly compensation was made 
before 1 October 2012, compensation payments may only be made following the work capacity assessment which once again 
is within the domain of the insurer. 
 
Arbitrator Edwards found that given no work capacity decision had been made prior to or after the proceedings being 
commenced before the Commission, the worker was not an existing recipient of weekly compensation.  He considered the 
worker was within the second entitlement period as prescribed by the Act and was totally incapacitated for work as a result of 
her injuries.  As it was within the second entitlement period she was awarded weekly compensation pursuant to the new 
Section 37(1). 
 
Arbitrator Kerry Haddock examined a situation previously where weekly compensation had previously been awarded in favour 
of the worker in Maureen Raju v Woolworths Limited (2013).  The worker had sustained a back injury in June 2002 and on 6 
August 2008 Consent Orders had been entered into with the WCC pursuant to the old Section 40 at the rate of $134.00 per 
week from 1 November 2006 to June 2007 and thereafter an Award for the Respondent (employer) in respect to a claim for 
weekly compensation and medical expenses.  A Complying Agreement had also been entered into whereby the employer had 
agreed to pay the worker compensation for 5% whole person impairment.  As a condition of the settlement, the worker signed 
Admissions and Findings stating that since 1 June 2007 she had suffered no incapacity resulting from the injury and had been 
able to earn at least her probable earnings.  A further Complying Agreement had been entered into on 21 March 2011 for a 
further 2% impairment in respect of the injury. 
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Arbitrator Haddock entered an award in the worker’s favour pursuant to the old Section 40 up until 31 December 2012 at 
varying rates.  The employer submitted the worker was not a seriously injured worker and that given the worker would have 
received a total of 210 weeks of weekly compensation up until to 31 December 2012, she fell within the provisions of the new 
Section 38.  This section prescribes that an entitlement to weekly compensation cease at the expiry of the second entitlement 
period (130 weeks).  The employer submitted the worker would only have an entitlement under Section 38(2) if she had no 
current work capacity.   
 
Arbitrator Haddock agreed with the decision of Snell in Komljenovic and Capel in Mohammadi in that the worker was not an 
existing recipient of weekly compensation and therefore subject to the new weekly compensation amendments. As a result of 
the award of weekly compensation the worker had received in the period up to 31 December 2012 and the previous award in 
2006 and 2007, weekly compensation was for a period in excess of 130 weeks.  The worker did not satisfy the requirements of 
the new Section 38 in that she not returned to work for a total of not less than 15 hours per week with weekly earnings of at 
least $155.00 per week.  Arbitrator Haddock determined the worker was not entitled to weekly compensation from 1 January 
2013. 
 
The decisions of Arbitrators Batchelor, Capel, Snell and Edwards make it clear that workers who are not seriously injured, 
have received less than 130 weeks of weekly compensation and are not existing recipients of weekly compensation, are 
entitled to have their ongoing entitlement to weekly compensation after 1 January 2013 assessed pursuant to the amendments 
of Section 37 of the 1987 Act.  Arbitrator Haddock appears to have adopted in Raju that the Commission also has jurisdiction 
to determine entitlements of workers who have received more than 130 weeks of weekly compensation.  A number of 
observers have disagreed with this approach as it is a requirement under Section 38(2) and Section 38(3)(c) that an insurer 
conduct an assessment which suggests that absent the worker being an existing recipient of weekly compensation payments, 
the WCC has no jurisdiction to determine the entitlement. 
 
Although none of these decisions have been flagged as being subject to an appeal to the President, we would not be 
surprised if Raju or future decisions that were adverse to workers are subject to an appeal.  In this regard we note there are a 
large amount of claims currently in the WCC that have components of weekly compensation claimed beyond 1 January 2013.  
Although to date a number of workers have elected to abandon claims for weekly compensation beyond 1 January 2013, 
others, especially those that fall within the 14-130 week second entitlement period may still seek to pursue their claims.  
Interesting times are ahead, especially with the traditional entitlement for workers solicitors to legal costs ending.  
 
CTP Roundup 

 
MAS Assessment Overturned 

 
Justice Hall in Allianz Australia Insurance Limited v Francisca was recently called on to determine whether a certificate issued 
by a medical assessor under the Motor Accidents Compensation Act 1999 should be quashed as the decisions of the 
assessor did not adequately identify the reasoning for the acceptance of a disputed injury. 
 
Francisca was suffering from particular injuries which included left and right shoulder injuries which gave rise to a permanent 
impairment greater than 10%.  Francisca alleged that he suffered cervical spine, thoracic spine, lumbar spine, left shoulder 
and right shoulder injuries.  An assessment was carried out by Dr Bodel, who issued the certificate certifying the extent of 
Francisca’s permanent impairment.   
 
The issue in the case was whether or not left and right shoulder injuries were causally related to the accident.  The reasons of 
Dr Bodel demonstrated that he was aware that this was an issue as he noted that the insurer disputed the left and right 
shoulder injuries were causally related and that submissions of Allianz dealt with at great length the issue of causation.  There 
was conflicting medical evidence and conflicting prior assessments by assessors. 
 
Hall J noted that the decision of the Court of Appeal in Campbell City Council v Vegan is the leading authority in relation to the 
principles that apply to challenges to MAS certificates.  Basten JA, in the majority judgment in Vegan noted: 

“Where it is necessary for the panel to make findings of fact in order to reach a particular conclusion as to the existence, 
nature and extent of any physical impairment it may be expected that the findings and material facts will be set out in its 
reasons.  Where facts are in dispute, it may be necessary to refer to evidence or other material on which findings are based 
but the extent to which this is necessary will vary from case to case.  More importantly, where more than one conclusion is 
open, it will be necessary for the panel to give some explanation for its preference of one conclusion over another.  That 
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aspect may have particular significance in circumstances where the medical members of the panel have made their own 
assessment of the applicant’s condition and have come to a different conclusion from that reached by other medical 
practitioners as set out in reports provided to the panel.” 

 
In this case the Court noted it was important to determine what was in issue, in other words what were the precise battle 
grounds between the parties before the Determining Tribunal before analysing the reasons.  Hall J noted that in Alchin v Daly 
the NSW Court of Appeal noted: 

“The extent and content of the reasons will depend on the particular case and the issues under consideration but it is 
essential to expose the reasoning on the point critical to the contest between the parties.  This may require the judge to 
refer to evidence which is critical to the proper determination of the issue in dispute.” 

 
The Court in this case concluded that Dr Bodel made his decision without applying the judicial method, that is, by determining 
whether the accident caused referred pain into both shoulders.  Dr Bodel simply took the MRI scan evidence and noted that 
there was therefore a causal connection.  There was no basis demonstrated in the reasons for decision for the conclusion the 
left shoulder and right shoulder injuries were causally related. 
 
Accordingly, the Court concluded that the reasons were not adequate or proper reasons and that demonstrated an error of law 
on the face of the record and the certificate was quashed.  Accordingly, the matter has been remitted for further assessment 
by a medical practitioner appointed by the Motor Accidents Authority.   
 
MAS certificates are open to challenge.  Where the reasons for decisions are inadequate, an insurer or claimant is entitled to 
have a certificate quashed.  However, even if that certificate is quashed, the Court will not remake the decision but will refer 
the claimant for further assessment. 
 
In this case the certificate was quashed as a consequence of the inadequacy of the reasons in the certificate which did not 
sufficiently address the reasons why Dr Bodel accepted that the shoulder injury was causally related to the accident. 
 
The failure to provide adequate reasons was seen as fatal as the reasoning did not provide an analysis of the issues and 
matters that would resolve the central issue between the parties that the shoulder injury was unrelated. Inadequate reasons in 
a MAS certificate results in an error of law on the face of the record and the certificate will be quashed. 
 
Overturning A Refusal To Exempt A Claim From Assessment By CARS 
 
A CTP insurer dissatisfied with the refusal of an application for discretionary exemption from the determination of a claim by 
CARS can successfully challenge that decision, particularly where the grounds of the challenge are based on an allegation 
that a claim is fraudulent or is based on forged documents as was seen in the recent decision of the NSW Supreme Court in 
Allianz Australia Insurance Limited v Tarabay [2013] NSW SC 141. 
 
Mr Tarabay was involved in a motor vehicle accident on 6 November 2007 and sought to have his claim determined by the 
Claims Assessment and Resolution Service (CARS). 
 
Allianz lodged an Application of Exemption seeking a discretionary exemption from CARS. 
 
The claimant sought damages for economic loss in the sum of $344,634.79 and relied on a PAYG payment summary from 
Wales Truck Repairs for the year ending 30 June 2006 indicating that the claimant earned $52,832 in that financial year. 
 
Correspondence from Wales Truck Repairs confirmed that the claimant was employed from 3 October 2006 until 13 February 
2007 and earned only $14,315. 
 
Allianz alleged that the PAYG payment summary provided by Mr Tarabay was false, misleading and potentially fraudulent.  
There were also other documents in respect of Tarabay’s economic loss claim which were suspected to be false and/or 
misleading, including a letter from Ultratune Fairfield indicating that Tarabay was a full time employee for four years earning 
$1,150 per week.  Ultra Tune Fairfield was owned and managed by Mr Tarabay’s brother.   
 
Ms Helen Wall, CARS Assessor, determined that the inconsistencies in the stated periods of employment were issues that 
could easily be resolved in cross examination of Tarabay and that such inconsistencies were a very common occurrence in 
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the experience of the Assessor. 
 
The CARS Assessor declined to issue a discretionary exemption as she was not satisfied that Tarabay or any other person 
had made a statement knowing that it was false and misleading in a material particular. 
 
Allianz filed a Summons in the Supreme Court seeking judicial review of the decision of the CARS Assessor. 
 
Rothman J considered the allegation by Allianz as one of fraud as Tarabay sought to rely upon a document that was alleged to 
be a forgery.   
 
Rothman J noted that the CARS Assessor had no power to subpoena or require the attendance of any person or require any 
person to answer any questions put to them and can only draw an inference from a failure to answer a question in determining 
an assessment. 
 
Rothman J held that there was a significant difference between inconsistent evidence of earnings and evidence of potential 
fraud and the only conclusive means of determining the forgery, and its source, was by compelling production, acquiring 
evidence to be given under oath and cross examination of Mr Tarabay and third parties.  
 
Rothman J held that this course was impossible at a CARS Assessment.   
 
Rothman J considered the CARS Assessor asked herself the wrong question and took into account irrelevant material in 
determining whether fraud was proved, instead of whether, given the nature of the allegations and their reasonableness, the 
matter ought to be granted a Certificate of Exemption on a discretionary basis. 
 
Rothman J overturned the decision of the CARS Assessor and referred the matter back to the Motor Accidents Authority to 
deal with the Exemption Application of Allianz in accordance with law. Rothman J also made an order preventing the original 
Assessor from further dealing with the claim of Mr Tarabay and ordered Mr Tarabay to pay the costs of Allianz incidental to the 
judicial review. 
 
In circumstances where a claimant attempts to rely upon a document that is alleged to be false, misleading or forged, the 
correct approach for a CARS Assessor when considering an Application for Exemption should err on the side of caution and 
grant the exemption using their discretionary powers rather than attempting to satisfy themselves that the document was in 
fact a forgery.  An insurer is entitled to challenge fraudulent claims and claims based on forged documents utilising all of the 
procedures available in Court proceedings. 
 
Dangerous Bus Stop – Liability Of Operator For Injuries To School Children Not Covered By The CTP Policy 
 
Waterworth & Ors v Bambling; Bambling v Busways [2013] NSWDC 17   

 
Unlike the cases of Rowes Bus Service v Cowan; Jarvis v Scrase and Kain v Mobbs, this case did not involve a child darting 
out in front of a bus scenario.  Here the children had alighted from the bus at a location that was the only location within 1 km 
of their homes where the bus could completely pull off the roadway; the bus had pulled away from the location when the 
Defendant/Cross-Claimant negotiated a blind curve and collided with the three children, fatally injuring one child. 
 
The accident occurred on Lorne Road, Kendall, a somewhat typical narrow undulating rural road with several blind corners 
and limited shoulder distance for the majority of the roadway. Experts for all parties agreed that the location utilised by 
Busways was the only location within 1km of the homes of the children where the bus could pull off the roadway on the 
southern side and stop.    
 
Claims between the Defendant and multiple Plaintiffs resolved prior to the hearing. The Defendant/Cross-Claimant 
commenced proceedings against Port Macquarie Hastings Council and Busways North Coast Pty Ltd (“Busways”).   
Proceedings against Council were resolved prior to the hearing. 
 
The issues to be determined at the hearing included- 

� Did Busways owe a duty of care to the three children who had alighted from the bus; if a duty of care was owed to the 
children, what was its scope; if a duty was owed, was there a breach of that duty and was such breach, if any, 
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causative of any relevant loss? 

� If Busways is liable for any of the loss, does the MACA apply? 
 
Zurich, the CTP insurer of Busways, denied indemnity on the basis that any liability of Busways did not fall to be covered by its 
third party policy.  Zurich made an application pursuant to Section 79 of the MACA, and leave was granted for it to be joined 
as a party to the proceedings.  
 
The allegations against Busways were essentially two-fold.  One component of the allegations related to the actual choice and 
placement of the bus drop off location, and the second component related to the actions and/or omissions of the bus driver.  In 
relation to claims made against the driver which could potentially fall under the cover of the MACA, these centred around 
allegations that he ought to have issued warnings to the children, that he failed to observe the deceased was in a position of 
peril upon leaving the bus, and that he failed to ensure that the children crossed the road safely.  
 
Expert evidence was called on behalf of both parties.  There was agreement as to the sight lines available to the Cross-
Claimant, agreement as to what would have been a safe speed to negotiate the bend, and agreement that the Cross-Claimant 
was travelling in excess of such safe speed. There was disagreement as to whether the location of the bus drop off was 
appropriate. 
 
The Cross-Claimant argued that the location was inappropriate due to limited sight lines and the absence of warning signs.  It 
was argued that Busways should have conducted a safety audit, which would have immediately highlighted the deficiency of 
sight lines, and that Busways should have removed the location as a stop or taken immediate action to highlight its existence.   
 
Expert evidence on behalf of Busways disagreed that the location was inappropriate when taking into account that sight lines 
were sufficient for drivers negotiating the bend at a reasonably safe speed, that the location was one of a limited number of 
areas where the bus could pull of the roadway completely, and that the location could be crossed in safety by pedestrians 
using normal procedure.   
 
The Trial judge found that if the Cross-Claimant had responded in a timely fashion to the children on the roadway she had an 
opportunity avoid the collision. This finding however did not absolve Busways. His Honour also found that the location was a 
patently unsafe location for a school bus stop. 
 
Liability of Busways as the operator of the bus company 
 
It was the Cross-Claimant’s submission that Busways’ duty extended to dropping the school children at a location that would 
avoid a foreseeable risk of injury to them and that such duty was  breached by its choice of location for the bus stop. It 
submitted that Busways failed to conduct an audit of the bus route and that the driver failed to warn the children and/or direct 
the older children in respect of the crossing of the road. 
 
Busways submitted that at the time of the accident, no duty of care existed as the duty of Busways, which was in existence 
prior to the children leaving the bus, had ceased. 
 
Noting the facts of this case, and the vulnerability of the passengers, His Honour held that Busways ought to have carried out 
an audit of the school bus route, and had it done so, a reasonable inspection of the site would have determined that it was a 
dangerous location.  This finding was made notwithstanding the particular route had been used for a number of years without 
incident. 
 
His Honour rejected Busways’ submission that there was no other place to drop the children off and held that the dangerous 
location of the bus stop did not justify its use and that the children should have been dropped off where it was safe to do so, 
irrespective of the distance from their respective homes. 
 
In addressing Section 5D of the Civil Liability Act, 2002 Busways argued that none of the precautions advocated by the Cross-
Claimant would have had the effect of minimising or preventing the injury due to the way in which the Cross-Claimant was 
driving in circumstances where she knew the applicable speed limit, she knew that the road was damp, that it was a school 
bus route, that children got on and off the bus at various places along that route, that it was a blind corner, that there was a 
possibility of children being on or near the roadway having seen them previously further down the road, and that there was a 
risk of collision if she was unable to stop her vehicle. 
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His Honour was not persuaded by Busways’ submissions and found that it was more probable than not that had Busways 
taken the two precautions identified, the injuries sustained by the plaintiffs would have been prevented or minimised. Busways 
was held 20% liable.  
 
Liability of the bus driver 
 
In relation to the claims directed to the bus driver, His Honour referred to the restrictive interpretation of the MACA as adopted 
in Allianz Australian Insurance Limited v GSF Australia Pty Limited & Anor; Nominal Defendant v GLG Australia Pty Limited 
(and JA & BN Bowden & Sons Pty Limited v Doughty.  Referring to the facts of the case, His Honour held that the liability of 
Busways did not arise by virtue of the fault of Busways or its driver in the use or operation of the bus on the day in question.   
  
His Honour held that the injury occasioned was not as a result of or caused during the driving of the vehicle, nor otherwise 
within the definition of injury within s 3(a) of MACA, and that instead Busways' liability arose from their use of a dangerous 
location to drop the school children off and their failure to carry out an audit of the route. 
 
Implications of decision 
 
The decision could have a significant impact upon numerous bus companies operating on what would be described as rural 
school bus routes throughout Australia.  Drop off locations along such routes are often flexible, changing as the location of 
passengers change.   
 
Arguably, every operator would now need to conduct a formal audit in relation to each drop off location.  It may be that due to 
availability of locations passengers are required to alight a greater distance from their home and be left to negotiate the 
dangers of walking along the side of the roadway for extended distances, or deal with the dangers of strangers approaching 
them as they make their way home.  Will it be the case that a bus operator is then held liable for allowing a child to alight from 
the bus and make their way home unaccompanied if harm comes to such child on such a journey?  Only time will tell. 
 
The saving grace for CTP insurers is that if such a liability is found to exist, arguably it ought not be covered by the third party 
policy. 
 
As highlighted, the facts of this case were distinguishable from Rowes Bus Service v Cowan; Jarvis v Scrase and Kain v 
Mobbs, and it would be an overstatement to suggest that CTP policies will not respond to any case where an alighting 
passenger is struck by a passing vehicle. In determining the potential liability of bus drivers on each occasion, consideration 
will need to be given to whether a driver ought have been put on notice that a plaintiff was particularly at risk on the day. 
 
PPSA And Retention of Title Clauses 

 
The NSW Supreme Court has recently delivered a decision dealing with the application of the Personal Property Securities Act 
2009 (Cth) (“PPSA”) to retention of title clauses. 
 
In Crossmark Asia v Retail Adventures [2013] NSW SC 55 the Court considered the application of Section 267 in respect of 
goods sold under an unperfected retention of title clause (“ROT”). 
 
Crossmark and its customer Retail Adventures (“RA”) entered into two separate supply agreements, the first for a supply of 
ovens and the second for a supply of fans.  Each agreement envisaged periodic delivery in response to RA issuing purchase 
orders. 
 
The ROT clause appeared on invoices issued by Crossmark.  Prior to RA being placed into voluntary administration, 
Crossmark cancelled the supply agreements and advised RA that all supply was now on a cash before despatch basis which 
was accepted by RA. 
 
Section 227 of the PPSA provides for the vesting of an unperfected security interest in the grantor upon the grantor becoming 
insolvent. 
 
Administrators appointed to RA on 26 October 2012 argued that Section 267 of the PPSA ought to apply such that the ROT 
term created an unperfected security interest in favour Crossmark because it had not been registered on the Personal 
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Property Security Register. It was argued it was therefore void as against the administrator.  Crossmark, sought a declaration 
that it was entitled to sell goods delivered to RA prior to the cancellation of the supply agreements. 
The Court, per McDougall J found the following: 

� The terms governing the sale were those set out in signed agreements between Crossmark and RA which included an 
ROT clause for the benefit of Crossmark; 

� Because the sale agreements had been terminated before RA went into administration there was no security interest 
on foot at the time of administration that could vest in RA under Section 267 and, accordingly, Crossmark was entitled 
to claim back the goods. 

 
The reason appears to be that because Section 267 did not apply then the ROT clause was valid, however this reasoning 
appears to leave a number of questions open, namely: 

� If the Court found that the ROT clause was valid then why was it not held that a security interest was in existence at 
the time that RA went into administration?  This would still mean that Crossmark retained a retention of title which is a 
deemed security interest under the PPSA at the time that RA went into administration and if that security interest was 
not registered the goods should vest with the administrators. 

� Alternatively, if the goods were not delivered on ROT then what terms would they be held?  If under a PPS lease 
arrangement, this could also have constituted a security agreement which should have been registered, the failure of 
which would vest the goods in the administrators of RA. 

 
The case reaffirms the need to register security interests, particularly retention of title agreements since although Crossmark 
was successful it was required to prove a claim to the goods in Court and it would not have need to do so had it registered its 
interests.  Additionally, had there been a general security interest register over RA, (e.g. in favour of an all assets lender) 
Crossmark’s interests could have been defeated. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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