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When assessing damages in a personal injury claim it 
is necessary to take into account the consequences of 
an accident on a person’s ability to earn in the future 
as well as hypothetical events which might occur. 

To recover damages for economic loss an injured 
person must prove they have an injury that has caused 
impairment in the person’s working capacity and once 
they demonstrate they have that impairment the onus 
shifts to a defendant to demonstrate there will be a 
residual earning capacity in future.  

The Courts have always recognised the difference 
between “a capacity to work” and “a capacity to earn” 
and the recent NSW Court of Appeal decision in 
Southern Western Sydney Local Health District v 
Sorbello confirms that once a loss of working capacity 
has been established by a plaintiff, the defendant has 
the onus of proving the residual working capacity will 
result in an earning capacity. 

Mrs Sorbello gave birth at Bankstown Hospital to a 
son, Joseph, who was born with profound disabilities.  
Sorbello claimed damages for personal injury (nervous 
shock) suffered by her as a result of the negligence of 
South Western Sydney Local Health District.  The 
Areas Health Service admitted liability and the case 
proceeded to an assessment of damages.   

Sorbello obtained an award of damages in excess of 
$1 million including an allowance for future economic 
loss of approximately $600,000.  

At the trial there was an issue as to the extent of Mrs 
Sorbello’s psychiatric illness and its consequences, 
particularly in relation to her economic capacity. 

The trial judge noted Sorbello had a theoretical earning 
capacity but there was no evidence any jobs were 
available to her, which would permit her to exploit that 
capacity.  The trial judge noted it was for a defendant 
to identify practical job opportunities that were 

IN THIS EDITION 

 

Page 1 

Assessment of Damages – Economic Loss & Residual Earning 
Capacity – The Onus Rests on the Defendant 
 
Page 3 

Is the Owner, Tenant or Agent liable when a balcony 
collapses? 
 
Page 4 

Another Slip and Fall Claim Fails – The Grape Escape 
 
Page 6 

Council Liability -Section 45 prevails again 

Page 7 

“Wrongful Acts” and “Professional Activities” in a PI policy 

Page 8 

Class Actions – Limitation periods for group members 

Page 9 
Construction Roundup 

 Supporting statements to be made on the same date as 
the payment claim 

Page 10 
Employment Roundup 

 Restructuring Businesses – Parental Leave Rights and 
Redundancy 

 Unfair Dismissal Claims are dealt with by the Fair Work 
Commission and not a Court 

 Summary Termination Justified 

 Employee or Contractor 

Page 15 
Workers Compensation Roundup  

 Further claim or reconsideration? 

 Deemed employment in workers compensation 
claims 

 

GILLIS DELANEY LAWYERS 
LEVEL 40, ANZ TOWER 
161 CASTLEREAGH STREET 
SYDNEY NSW 2000 
AUSTRALIA 
T: + 61 2 9394 1144 
F: + 61 2 9394 1100 
www.gdlaw.com.au 

David Newey 

Amanda Bond 

Editors: 

GD NEWS / SEPTEMBER 2017 

AUGUST 2017 
Assessment of Damages – 
Economic Loss & Residual 
Earning Capacity – The Onus 
Rests on the Defendant 



 

GDGHDDDD2 GD NEWS / SEPTEMBER 2017  

available as well as any opportunities that might arise 
in the future.   

Ultimately the trial judge concluded that future 
economic loss should be assessed on the basis 
Sorbello would not be able to expend any residual 
working capacity before retirement and future 
economic loss was assessed on the basis she had no 
effective capacity to earn. 

Whilst the trial judge accepted the evidence 
demonstrated that Sorbello could probably work part 
time in the future, the realistic prospects of her 
exploiting that capacity were effectively non existent. 

However the case did not end there. The Area Health 
Service appealed.   

Whilst there were a number of challenges, one of the 
key issues in the appeal was whether or not economic 
loss had been properly assessed.   

In a unanimous judgment the Court of Appeal 
confirmed that a defendant bears the onus of 
establishing that a plaintiff is capable of exploiting any 
residual earning capacity and if it does not, damages 
for future economic loss will not be reduced despite the 
existence of a residual working capacity. 

The Area Health Service argued that the trial judge in 
assessing damages had cast an onus on the Area 
Health Service to prove Mrs Sorbello was capable of 
working and what work was likely to be available to her 
and that was not appropriate. 

Simpson JA, with whom Meagher JA and 
MacFarlan JA agreed, confirmed the issue to 
determine was whether or not Mrs Sorbello could 
exploit such working capacity as she had.  The Court 
noted it is important to note the distinction between 
“working capacity” and “earning capacity” and those 
terms are not co-extensive. 

The Court noted the term “earning capacity” 
recognises the realities of the world of employment. 

The Court of Appeal referred to the decision in 
Nominal Defendant v Livaja (2011) NSWCA, where the 
Court said: 

“There are distinctions to be drawn between injury 
and impairment or disability consequent upon injury, 
and between impairment or disability and diminished 
earning capacity.  Because an individual has a 
physical or mental ability to undertake certain tasks, it 
does not necessarily follow that he has a significant 
residual earning capacity.  Earning capacity must be 
measured by reference to the individual, when 
viewed with all of her characteristics, in the labour 
market.  When a person in middle age has spent all 
his or her life in a skilled or semi-skilled occupation 
which as a result of injury, is no longer available, the 
identification of occupations which are theoretically 
available is only part of the task.  There must also be 
a practical assessment of the likelihood of the 

individual obtaining employment in some such 
occupation.” 

Simpson JA noted: 

“Once the plaintiff has established a loss of earning 
capacity the onus of demonstrating a failure to 
exercise any residual earning capacity lies on the 
defendant.” 

Simpson JA quoted with favour a passage from Luntz’ 
“Assessment of Damages for Personal Injury & Death” 
which stated: 

“Although a plaintiff who proves to the satisfaction of 
the court that the incapacity is genuine may take 
advantage of inferences of fact that may be drawn 
where there were no symptoms of the condition 
before the defendant’s negligence caused some 
injury, the ultimate onus of proving that the incapacity 
is due to the defendant’s negligence and not a pre-
existing condition rests on the plaintiff. Once this 
onus is satisfied, it is not necessary for the plaintiff 
also to satisfy the court of the extent of the loss, in 
the sense of proving what employment the plaintiff is 
not incapacitated from performing; a defendant who 
contends that the plaintiff has a residual capacity has 
at least an evidentiary onus of adducing evidence of 
what the plaintiff is capable of performing and what 
jobs are open to a person with such a residual 
capacity. A fortiori, it is unrealistic to expect a plaintiff 
who contends that all work capacity has been lost to 
show by evidence what employment opportunities 
remain and what they would pay, in case the court 
accepts the defendant’s contention the some residual 
capacity remains.” 

The Court of Appeal confirmed the trial judge did not 
fall into error in determining the defendant had the 
onus of establishing the residual earning capacity.   

The absence of any evidence that a person can 
exercise residual earning capacity will result in 
damages being assessed on the basis there is no 
residual earning capacity. 

The case demonstrates that when challenging claims 
for economic loss a defendant must focus on both 
work capacity and earning capacity.  The medical 
evidence available will guide the assessment of work 
capacity whereas vocational reports and expert 
evidence addressing job availability must be produced 
by a defendant to establish the working capacity will 
deliver an earning capacity which is more than merely 
theoretical.  

David Newey 
dtn@gdlaw.com.au 
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Four people are injured when a balcony collapses.  
Who is responsible? 

The NSW Court of Appeal has recently considered this 
issue in the decision of Libra Collaroy Pty Limited v 
Bhide. 

On 15 June 2012 four people including Sanchia Gillies, 
the daughter of Ms Gillies, and her three friends 
sustained injury when a balcony collapsed at a 
property in Collaroy.  The cause of the balcony 
collapse was found to be weather deterioration of the 
structural beams and metal fixings.  The property was 
managed by Libra Collaroy t/as Elders Real Estate 
pursuant to a Managing Agency Agreement and the 
property was owned by Mr and Mrs Bhide.  The 
property was constructed in 1995 and had been 
purchased in 1999.  On 9 November 2005 the house 
was leased to Mr and Ms Gillies and on 10 December 
2010 Ms Gillies became the sole lessee.   

Issues with the balcony were evident early on.  Initially 
the balcony was braced to minimise sideways 
movement and subsequently Elders obtained quotes 
for repairs to be undertaken to the balcony which were 
then provided to the landlords.  In 2010 the Gillies 
indicated to Elders they had concerns about the 
structural adequacy of the major supporting cross 
beam that held the upper deck, as they were 
concerned the cross beam had substantial wood rot 
that would not be easily noticed.  In addition, in 
February 2012 Ms Gillies complained to Elders about 
the deterioration in the walking surface of the deck and 
also the metal bracing.  Elders subsequently arranged 
for a carpenter to inspect the deck however that 
carpenter was unable to consider the structural 
adequacy of the balcony as he did not have the 
expertise.  He did however provide two quotes in 
relation to other issues, in fact on the day the balcony 
collapsed.   

The circumstances of this case are therefore different 
to the “usual” residential cases, where an accident has 
occurred as a consequence of an unknown defect.  
Here, issues had been identified with the balcony 
which continued to be used even though it had not 
been repaired. 

Proceedings were commenced by the injured parties 
against Elders and the landlords, the Bhides, seeking 
damages for personal injury.  A claim for nervous 
shock was also brought by Ms Gillies and claims for 
contribution were also brought against her.   

The matter proceeded to hearing in the District Court 
before Judge Curtis.  Judge Curtis found at trial that 
Elders had accepted the delegation and authority to 

arrange repairs and maintenance and therefore owed 
those injured a duty to exercise reasonable care when 
maintaining the premises.  Judge Curtis found that 
given the maintenance history of the balcony Elders 
were liable to those injured.  Further, the collapse of 
the balcony was as a consequence of the breach of  a 
contractual duty to exercise reasonable care and skill 
that was owed by Elders to the Bhides pursuant to the 
Management Agreement.   

In addition, Judge Curtis found that the Bhides had 
discharged their duty of care by engaging a competent 
contractor.  They were however liable to Ms Gillies as 
a breach of the contractual obligation under the 
Tenancy Agreement to maintain the premises in a 
reasonable state of repair.  However, the trial judge 
determined the Bhides were entitled to a contractual 
indemnity from Elders in relation to that liability.  
Elders’ submission that it was entitled to indemnity 
from the Bhides pursuant to the indemnity provision in 
the Managing Agency Agreement was rejected.  

Judge Curtis also determined that Ms Gillies had 
discharged the duty of care she owed as occupier by 
complaining about the level of maintenance on the 
property and seeking that Elders intervene.   

The trial judge’s final decision was that Elders were 
solely liable in tort and the Bhides were only liable to 
Ms Gillies in her claim for breach of contract, for which 
they would be entitled to a contractual indemnity from 
Elders. 

Elders appealed.   

On appeal Elders contended the trial judge was in 
error when determining the Bhides and Ms Gillies were 
not liable to Sanchia Gillies and others, and also in his 
finding that the Bhides were entitled to a contractual 
indemnity in respect of their liability to Ms Gillies in 
breach of the Tenancy Agreement. 

A Notice of Contention was filed by the Bhides, 
contending that the trial judge ought to have held the 
contractual indemnity to which they were entitled from 
Elders extended to any liability to the injured parties.  

In a lengthy judgment, the appeal was allowed and the 
Notice of Contention upheld. 

It was not however a complete victory for Elders. 

So what did the Court of Appeal decide?  

The leading judgment was delivered by her Honour 
Justice McColl.  Justice McColl noted that a landlord of 
residential premises owes a duty to take reasonable 
care to avoid foreseeable risk of injury to tenants and 
members of their household.  Further, Ms Gillies, as 
occupier, owed a duty to take reasonable care to avoid 
foreseeable risk of injury to other occupants and to 
entrants exercising reasonable care their own safety. 
The duty of the Bhides, as landlord, was however, a 
delegable one.  
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The evidence of Mr Bhide in relation to delegation was 
that he would liaise with Elders and deal with issues at 
the property.  Justice McColl was of the opinion the 
fact the Bhides visited the property annually did not 
detract from any conclusion that their duty of care had 
been delegated to Elders.  In addition, the Managing 
Agency Agreement provided support for this approach.  
Her Honour Justice McColl was however of the view 
the Bhides could not be absolved from liability as they 
had not delegated their duty to a competent contractor.   

Justice McColl stated: 

“The concept of “management of the premises” 
extended to the taking of, or recommending that the 
Bhides take, reasonable steps to have the premises 
fit for the purpose for which they were used, namely, 
as a residence.  They would not be fit for that use if 
they were not safe for the property’s use as such. 

However for reasons I explain when dealing with the 
Bhides’ breach of duty, the finding that they initially 
delegated their duty of care to Elders does not 
absolve them from liability as, in my view, they ought, 
at least by 2010, have formed the view that Elders 
had not discharged, and was not discharging, its 
delegated duties competently.  Further, the Bhides 
had breached their duty of care.  Issues with the 
structural integrity of the deck had been raised as far 
back as 2004 and also in 2007, 2008 and 2010.” 

Her Honour Justice McColl was of the view that by 
2008 or at the very latest, 2010, a reasonable person 
in the Bhides’ position ought to have advised Elders to 
engage an expert to investigate the structural integrity 
of the balcony and if necessary take steps to rectify the 
issues with the balcony.  There was also simple 
remedial action that could have been undertaken in 
2012, that is, access to the balcony could have been 
prevented.  In failing to take those precautions the 
Bhides breached their duty of care and were therefore 
negligent. 

Her Honour Justice McColl then went on to consider 
the liability of Ms Gillies, who was in fact herself an 
architect.  Ms Gillies was aware of issues with the 
balcony in 2010 however did not seek any advice.  In 
2012 Ms Gillies indicated the balcony was “also 
precarious and the deck ... not fully supported.”   In 
that situation Ms Gillies ought to have also prevented 
access to the balcony and in failing to do so was 
negligent.  The contribution of Ms Gillies was assessed 
at 20% of Elders’ liability. 

However that was not the end of the matter.  
Her Honour Justice McColl then went on to consider 
the issue of the contractual indemnity.  The Bhides 
argued they were entitled to be indemnified by Elders 
for a breach of the covenant for repairs in the 
Agreement.  

Her Honour Justice McColl stated: 

“Having regard to his Honour’s conclusion that the 
collapse of the balcony was due to Elders’ breach of 
its duty of care and breach of the implied term of 
reasonable care in the Management Agreement, the 
conclusion that the Bhides were entitled to a 
contractual indemnity in respect of their liability for 
breach of their contractual obligation to Ms Gillies to 
keep the premises in repair was inevitable.”  

The issue of the Bhides’ contributory negligence was 
also relevant.  Her Honour Justice McColl was of the 
opinion that the Bhides ought to have determined 
regular complaints about the structural integrity of the 
balcony indicated Elders was not competent in 
identifying experts qualified to address that issue, and 
Elders ought to have recommended to the Bhides they 
engage suitably qualified people.  It was therefore 
determined the Bhides’ damages recoverable in 
relation to Elders breach of the Management 
Agreement should be reduced by 30%.  However, the 
Bhides’ liability was also affected by the Agreement.  
The Bhides were entitled to a contractual indemnity 
from Elders in respect of the same damage, that is, in 
their liability as joint tortfeasors to both the injured 
parties and Ms Gillies.  Section 5(1)(c) of the Law 
Reform (Miscellaneous Provisions) Act 1946 therefore 
prevented Elders from recovering contribution from the 
Bhides, as that section provides that contribution 
cannot be sought from a person entitled to be 
indemnified by another person. 

So what was the end result? 

Although the Bhides were found to be liable, Elders 
could not recover contribution from them given that 
they were entitled to a contractual indemnity from 
Elders in relation to the same damage, that is, their 
liability as joint tortfeasors to the injured parties and Ms 
Gillies.  Ms Gillies’ liability was 20% of Elders’ liability 

The fact remains that if a household owner or tenant 
does not have notice of any defects within residential 
premises then they may very well escape liability.  If a 
particular defect has been identified that is a different 
issue.  Property owners should be careful and ensure 
that the agents they engage are proactive in arranging 
experts and repairs and are competently performing 
their duties otherwise a defence of delegation will fail. 
Tenants should also be mindful that if they are aware 
of defects that later cause injury, but have taken no 
action, they will not escape liability either. 

Amanda Bond 
asb@gdlaw.com.au 

 

Since 2010 the NSW Court of Appeal has delivered 
judgment in a series of cases in which slip and fall 
claims have failed against the occupiers of 
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supermarkets and fast food outlets.  They include a 
slip and fall on: 

 a wet substance on the floor of an express 
checkout (Harris v Woolworths),  

 pieces of cardboard on a supermarket floor (Coles 
v Meneghello),  

 wet steps inside the entrance to a McDonalds 
store (Jackson v McDonalds),  

 soapy residue in the common area of a shopping 
centre outside a supermarket (Woolworths v 
Ryder), and  

 a puddle of water from a flower display inside a 
supermarket (Coles v Bright). 

In the above decisions, the Court held each plaintiff 
had failed to establish that the occupiers had failed to 
exercise reasonable care regarding their system of 
routine inspections. 

The NSW Court of Appeal recently delivered judgment 
in another slip and fall claim which failed against the 
occupier of a supermarket, thereby continuing the 
recent trend. 

In Woolworths Limited v McQuillan, Colleen McQuillan 
slipped and fell on a grape in the fruit and vegetable 
section of the Woolworths store in Leichhardt shortly 
after it opened for business at 10:00am on a Sunday. 

McQuillan brought proceedings in the District Court in 
which she claimed damages from Woolworths.  She 
alleged that Woolworths, as the occupier of the 
supermarket, was negligent. 

The matter proceeded to hearing at the District Court 
before his Honour Judge Maiden on a separate 
question confined to liability. 

The evidence established that the fall occurred at 
approximately 10:06am.   

The unchallenged evidence of the acting manager, 
confirmed that overnight cleaners finished at 7:00am 
and staff were instructed to conduct hourly floor 
inspections commencing just before 10:00am on a 
Sunday. 

Further, the acting manager gave evidence he 
personally undertook two inspections in the produce 
section at 8:30am and 9:30am on the date of accident. 

The inspections conducted by the acting manager 
revealed the floor in the produce section was clean 
and ready for trade. 

The Primary Judge found there was a casual act of 
negligence by two Woolworths’ staff in the produce 
area who delivered the grapes prior to the store 
opening at 10:00am, such that the grape had fallen to 
the floor before the store opened. 

Further, Judge Maiden found there was no one on duty 
in the produce section between 10:00am and 10:06am 
when the accident occurred. 

His Honour also found Woolworths’ negligence caused 
the plaintiff’s injury and entered a verdict in favour of 
McQuillan on liability. 

Damages were agreed between the parties and 
accordingly the District Court entered judgment for 
McQuillan in the sum of $151,000.00 plus costs. 

Woolworths appealed to the NSW Court of Appeal. 

By a unanimous decision (per Gleeson JA, Basten and 
Payne JJA agreeing), the appeal was allowed and the 
District Court judgment was set aside with judgment 
entered in favour of Woolworths. 

Justice Gleeson wrote the leading judgment in which 
his Honour found Judge Maiden had erred in respect 
of critical findings regarding when the grape came to 
be on the floor.   

Gleeson JA observed there was no evidence of any 
actual activities by Woolworths’ staff between 9:30am 
and 10:00am in the produce section that was likely to 
have dislodged a single grape.  Further, there was no 
evidence any Woolworths staff actually did something 
with the grapes in the produce section between 
9:30am and 10:00am.   

McQuillan’s contention that the grape was dislodged 
by activities of Woolworths’ staff between 9:30am and 
10:00am was, according to Justice Gleeson, no more 
than mere speculation.   

His Honour also observed that this claim did not 
involve allegations of a failure to implement a routine 
system of inspection or that, having implemented a 
reasonable system of inspection, the inspection was 
not carried out properly or at all. 

Woolworths argued that the Primary Judge effectively 
reversed the onus of proof by requiring Woolworths to 
establish on the evidence that there were employees 
on duty in the produce area between 10:00am and the 
time of McQuillan’s fall.  Woolworths relied upon CCTV 
evidence which confirmed that two employees were 
seen in the produce section at 10:04am and 10:05am. 

However, Woolworths did not call those employees to 
give evidence regarding what they observed. 

The Primary Judge held that he was entitled to draw 
an adverse inference such that the evidence of those 
witnesses would not have assisted Woolworths’ case. 

The Court of Appeal overturned this finding and held 
the Primary Judge impermissibly drew an adverse 
inference in these circumstances.   

Justice Gleeson stated that the CCTV footage was not 
determinative of whether Woolworths’ staff were 
present in the produce area after 10:00am.  Further, as 
Counsel for McQuillan had not cross examined the 
acting manager regarding what those employees 
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observed, it was unnecessary for Woolworths to call 
those witnesses to give evidence as there was nothing 
to contradict. 

Gleeson JA held the Primary Judge’s finding that the 
grape was on the floor before 10:00am should be set 
aside.  It followed that the finding of negligence against 
Woolworths could not stand.   

McQuillan sought to argue an alternative case that the 
grape fell to the floor at some point between 10:00am 
and 10:06am but that was also rejected. 

During the course of his judgment, Gleeson JA 
analysed the scope and content of the duty of care by 
supermarket occupiers in these circumstances and the 
requirement to keep a proper look out when 
conducting inspections.  His Honour made the 
following observations: 

“… keeping a proper look out in accordance with 
instructions to maintain vigilance for hazards on the 
floor, such as grapes, does not mean a perfect look 
out.  It can be accepted that a visual scan of the 
entire floor by staff as they go about their busy duties 
may be impeded by a number of matters, such as 
physical objects, or the nature of the other duties 
being performed.  That does not mean that staff have 
not kept a proper look out”. 

His Honour went on to state: 

“That they did not observe the grape on the floor was 
not a casual act of negligence”. 

Accordingly, the appeal was successful and judgment 
was entered in favour of Woolworths. 

This is yet another case in a series of decisions from 
the NSW Court of Appeal which illustrates the difficulty 
for slip and fall claimants to succeed against the 
occupier of supermarkets or fast food outlets in the 
absence of evidence to establish: 

 when the foreign object or slippery substance on 
which the claimant slipped and fell was first 
present on the floor, and  

 a failure by staff to detect its presence during 
routine inspections. 

The Court has consistently found the system of 
inspection need not be perfect thereby reinforcing the 
Civil Liability Act 2002 principles of reasonableness. 

Darren King 
dwk@gdlaw.com.au 

 

In previous editions of GD News we have discussed 
the various statutory defences available to roads 

authorities as a consequence of the provisions of the 
Civil Liability Act 2002 (“CLA 2002”). 

One such defence which has been regularly relied on 
by public authorities is the defence contained in 
Section 45 of the legislation.  That section provides 
that a road authority cannot be liable for “a failure of 
the authority to carry out road work, or to consider 
carrying out road work, unless at the time of the 
alleged failure the authority had actual knowledge of 
the particular risk the materialisation of which resulted 
in the harm.” 

Botany Bay Council has again successfully relied on 
the defence in the decision of Holland v City of Botany 
Bay Council, even though they were not the roads 
authority for the area where the fall occurred. 

Christina Holland sustained injury in June 2011 when 
she tripped whilst crossing the road at the intersection 
of Gordon Street and Gardeners Road in Roseberry.  
Holland contended she injured her left elbow and back 
in the fall.  Council denied it was liable for any 
damages to Holland and in any event argued that 
Holland did not injure her back in the fall. 

Initially Holland contended she fell on Gordon Street 
however an issue subsequently arose as to whether in 
fact the fall occurred on Gardeners Road.   

Whether or not the Council was the “roads authority” 
for the part of the intersection where Holland fell 
depended on whether she had fallen on Gordon Street 
or Gardeners Road.  Investigations by the parties 
ultimately demonstrated that Holland had fallen on 
Gardeners Road.   

As a consequence Holland contended that Council 
could not rely on Section 45 of the CLA 2002 as it was 
not the roads authority for Gardeners Road and in fact 
the roads authority for that road was the Roads & 
Maritimes Services (“RMS”).  Holland argued that 
Council were negligent as they had failed to repair the 
section of Gardeners Road where she fell.   

Her Honour Justice Schmidt noted that Section 7(4) of 
the Roads Act provides that the Council of the Local 
Government Area is the “roads authority” for all public 
roads within the area other than: 

 any freeway or Crown Road; and 

 any public road for which some other public 
authority is declared by the Regulations to be the 
roads authority. 

Her Honour Justice Schmidt was satisfied the Council 
was entitled to rely on Section 45 of the CLA 2002. 

Justice Schmidt stated: 

“Under the Roads Act, it is the RMS which is the 
relevant roads authority in respect of Gardeners 
Road, in whom the fee simple in the land is vested.  
Mrs Holland’s claims against the Council thus depend 
on that part of Gardeners Road where she fell, 

Council Liability - Section 45 
Prevails Again 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/cla2002161/s45.html#carry_out_road_work
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/cla2002161/s60.html#work
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/cla2002161/s5.html#harm
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having come under its control.  If the Council did not 
have such control, Mrs Holland could have no claim 
against it in respect of her fall, because it would owe 
her no duty of care as to the maintenance and repair 
of that road. 

It is the Council having such control which gives rise 
to the duty of care on which Mrs Holland’s case 
depends.  It being a roads authority under the Roads 
Act against whom Mrs Holland pursues her claim in 
negligence in respect of its alleged failure to 
undertake road repair, is what entitles the Council to 
rely on Section 45 of the Civil Liability Act. 

As a result, it cannot be accepted that Section 45 ... 
does not arise to be considered on Mrs Holland’s 
application, because under the Roads Act, the 
Council is not the roads authority for Gardeners 
Road.  Her claim that the harm she suffered when 
she fell, was the result of Council’s failure to 
undertake roadwork on a part of Gardeners Road 
which was under its control, is a claim to which 
Section 45 is directed.” 

Her Honour was of the view there was no evidence 
there was requisite knowledge in the Council.  Holland 
had to establish that the Council had actual knowledge 
of the particular risk in 2011 and this did not occur. 

Her Honour also determined that in any event Holland 
did not establish the road was in a dangerous state of 
repair.  That could not be done by the simple fact that 
the plaintiff had fallen.   

Further, Holland’s evidence and that of her sister 
differed as to the place and cause of the fall.  
Her Honour was therefore not satisfied the evidence 
established that the intersection was dangerous in 
2011. 

Holland’s claim therefore failed on a number of bases, 
including the section 45 defence. 

Consistent with previous decisions such as Nightingale 
v Blacktown City Council and Latham v Botany Bay 
Council, as the Council did not have actual knowledge 
of the risk it was entitled to rely on Section 45 in the 
defence of the claim. 

Amanda Bond 
asb@gdlaw.com.au 

 

Courts are often asked to consider whether an insured 
is entitled to indemnity under a professional indemnity 
policy where the insuring clause refers to wrongful acts 
which occur in the course of the insured’s professional 
services or activities. 

In Aquagenics Pty Ltd (in liq) v Certain Underwriters at 
Lloyd’s Subscribing to Contract Number 
NCP106108663 the Federal Court sitting in Tasmania 
considered such an insuring clause and found the 
insured was entitled to indemnity. 

Aquagenics carried on a water treatment engineering 
business.  It entered into a contract with Break O’Day 
Council for the design and construction of a 
wastewater treatment plant at St Helens, Tasmania. 

The works to be performed by Aquagenics included 
detailed design, construction, testing and 
commissioning process proving.  This included a 
requirement for Aquagenics to carry out pre-
commissioning prior to the diversion of wastewater to 
the new wastewater treatment plant. 

Aquagenics commenced the work in about March 2006 
and carried out design and construction works until 
June 2007. 

In May/June 2007, a dispute arose between 
Aquagenics and the Council regarding whether 
Aquagenics had conducted the pre-commissioning 
tests as per the terms of the contract. 

The Council contended these works were not done.  
Aquagenics disputed this. 

Under the contract, the Council was entitled to give 
notice to Aquagenics to show cause why the Council 
should not “take the work out of the hands of 
Aquagenics” and have the work remedied by another 
contractor with any additional costs to be reimbursed 
to the Council by Aquagenics. 

Council proceeded to give such notice to Aquagenics 
and the dispute resulted in arbitration at which the 
arbitrator found Aquagenics had failed to conduct the 
pre-commissioning works which meant the Council 
was entitled to issue the show cause notice. 

Aquagenics argued this amounted to a repudiation of 
the contract and proceeded to leave the site without 
finishing the works. 

The arbitrator awarded the Council damages in excess 
of $1 million. 

Aquagenics made a claim on its professional indemnity 
policy.   

The underwriters declined indemnity on the basis that 
the claim did not arise out of any “wrongful act” by 
Aquagenics.  Rather, it arose out of the Council taking 
the matter out of the hands of Aquagenics under the 
show cause notice. 

As a result, the underwriters argued that Aquagenics 
had failed to complete pre-commissioning works 
because they had made the decision to stop work and 
leave the site without finishing those works. 

Aquagenics brought proceedings in the Federal Court 
claiming damages from the underwriters by reason of 
their wrongful refusal to indemnity under the policy. 

“Wrongful acts” and 
“Professional Activities” in a  
professional indemnity policy 
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The matter proceeded to hearing before Justice 
Davies. 

His Honour noted the relevant wording of the insuring 
clause was: 

“…we agree to pay on your behalf all sums which you 
become legally obliged to pay … as a result of any 
claim first made against the company or entity named 
as the Insured in the Schedule during the period of 
the policy and notified to us during the period of the 
policy arising out of any wrongful act committed by 
you or on your behalf in the course of your 
professional activities…” 

The underwriters argued that the phrase “wrongful act” 
in its defined sense only covered inadvertent acts and 
not intentional acts, errors or omissions.   

His Honour disagreed and observed that the elements 
of cover still made it necessary to show the relevant 
act, error or omission was committed by Aquagenics in 
the course of its professional activities. 

The underwriters argued the insuring clause was only 
engaged if the wrongful act was committed by 
Aquagenics in the performance of its contracted 
services to the Council.  Further, Aquagenics’ 
abandonment of the contract before the contracted 
works were completed was not a wrongful act because 
leaving the site meant it was not performing its 
obligations and Aquagenics was not doing anything in 
relation to its professional activities. 

This argument was rejected.  Justice Davies observed 
that the arbitrator had rejected the Council’s claim at 
arbitration that Aquagenics’ departure from the site 
demonstrated an intention to be no longer bound by 
the contract.  It was the failure to comply with the 
stipulated contractual obligations with respect to pre-
commissioning works which gave rise to the claim. 

Accordingly, his Honour held that the claim arose from 
wrongful acts committed by the insured in the course 
of its professional activities. 

This interesting decision illustrates how the Court 
analysed the sequence of events which led to the 
arbitration of the dispute between insurer and insured 
and the Court’s conclusion regarding which acts by the 
insured enlivened the insuring clause and an 
entitlement to indemnity. 

The underwriters’ argument was found to be a narrow 
interpretation of the facts which was held to fall foul of 
the commercial purpose of the insurance contract. 

Darren King 
dwk@gdlaw.com.au 

 

 

Representative proceedings (class actions) are often 
commenced in what appears to be a rush to be first to 
file, often at a time when the subject matter is a current 
“hot topic”. 

There is an obvious commercial advantage in being 
the first class action on any issue, but haste to file can 
give rise to complex and unexpected difficulties. 

Gibson v Malaysian Airline System Berhad (No 2) 
[2017] FCA 701, a recent decision of the Federal 
Court, is an example of the intricacies which a 
representative proceeding can face. This was an 
application to amend the class definition in an action 
arising out of the destruction of Malaysian Airlines 
Flight MH17 over the Ukraine on 17 July 2014. 

The liability of Malaysian Airlines to pay compensation 
in relation to the deaths of passengers on board that 
flight is regulated by the Convention for the Unification 
of Certain Rules for International Carriage by Air 
(Convention) which has the force of law in Australia. 
The cause of action for compensation in respect of a 
deceased passenger arises from Art 17 of the Montreal 
Convention and may be enforced by the personal 
representative of that passenger. That cause of action 
is in substitution for any other liability the carrier may 
have to the estate of a passenger or a passenger’s 
relatives.  

Any claim under Art 17 is extinguished upon the 
expiration of two years by Art 35. 

In this case the carriage in question stopped on 17 July 
2014 so that all claims under Art 17 were required to 
have been brought by the expiration of 18 July 2016. 

On 1 July 2016, inside that limitation period, the 
Applicant (the legal representative of one of the 
passengers) filed an originating process and statement 
of claim. In her originating application, the Applicant 
claimed compensation under the Convention and 
made clear that the proceeding was a representative 
one and said that it was brought ‘on behalf of the 
representatives of the deceased passengers.’ 

In the statement of claim the relevant class was 
originally defined as: 

‘The group members are: 

(a)    residents of Australia who are the legal   
representatives of a passenger who was killed 
on MH17; or 

(b)   not being resident in Australia, who are the legal 
representatives of a passenger who was killed 
on MH17 and express the desire to take the 
benefit of the action …. 
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periods for group members 
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On 9 December 2016, the Court struck out this 
definition because jurisdiction under the Convention is 
governed by the territorial characteristics of the 
passengers on the flight in question rather than those 
of their legal representatives: Art 33. Leave was 
granted to the Applicant to re-plead her class definition 
in a way that satisfied the jurisdictional requirements of 
Art 33. 

The Applicant made such an application, but only 
outside the two year period prescribed by Art. The form 
of amendment ultimately proposed was in these terms: 

‘The group members are personal representatives of 
passengers: 

i. Whose destination on the contract of carriage was 
Australia; 

ii. Whose contract of carriage was made in Australia 
where the Respondent has a place of business 
through which the contract was made; or 

iii. Where Australia was the passenger’s principal and 
permanent place of residence at the time of the 
accident and to or from which the Respondent 
operated services on its own or using another 
carrier’s aircraft by commercial agreement and 
from which the Respondent conducts its business 
or carriage of passengers from premises leased or 
owned by the Respondent (or other carrier).’ 

This proposed class definition satisfied the 
jurisdictional requirements of Art 33.  

Malaysian Airlines submitted, however, that the 
amendment should not be allowed as the two year 
period provided for in Art 35 had expired with the result 
that the rights of group members have been 
extinguished. 

The Court had then to resolve 2 issues: first, could the 
Applicant be allowed to amend the group definition to, 
effectively, add new group members, and second, if 
so, from what date would the amended group definition 
speak? 

Although specific provision is made in the Federal 
Court of Australia Act for the amendment of a class 
definition contained in an originating process, what 
was sought here was to amend a Statement of Claim. 
The Court found that the relevant power to amend 
pleadings is contained in FCR 16.53.  

After tracing the history of the power to allow 
amendment, the Court concluded that it had power to 
allow the Applicant to amend the group definition, but 
that the power is discretionary, and is accompanied by 
a power to order that the amendment in question take 
effect from some day other than that of the filing of the 
original proceeding. 

An amendment which results in the addition of a new 
party generally takes effect from the date of the 
amendment. That principle did not directly apply here, 
the analogy between the joinder of a new party and the 

amendment of a class definition suggested that an 
amended class definition should date from its 
amendment. 

The Court noted that this approach was consistent with 
previous authority. 

Accordingly, leave to amend was granted, but with the 
amendment operative from the date of the hearing – 
outside the Convention limitation period.  

For all those who were not also included in the original 
definition of group member, this means that their 
claims are likely doomed to failure. So, a victory for the 
Applicant, but only of sorts. 

Time limits are always difficult, but even more so for 
class actions. 

David Collinge 
dec@gdlaw.com.au 

CONSTRUCTION ROUNDUP 

 

 

In 2014 the NSW Parliament amended the statutory 
regime for making payment claims under the Building 
and Construction Industry Security of Payment Act 
1999 for construction work.  As a consequence of 
these amendments it is now required that a payment 
claim that is submitted by a head contractor on a 
project includes a supporting statement in the form of a 
statutory declaration that confirms that all 
subcontractors and suppliers to whom payment is due 
as at the date of that statutory declaration have been 
paid. 

In the recent case of Mt Lewis Estate Pty Limited v 
Metricon Homes Pty Limited [2017] NSWSC 1121, the 
date upon which such a statutory declaration was 
sworn affected the validity of the payment claim that 
had been submitted by the head contractor. 

In October 2014 Mt Lewis Estate had retained 
Metricon to carry out some construction work in 
connection with a project involving the building of 87 
villas in southwestern Sydney for a price of $16.975 
million.  On 16 December 2016 Metricon had served 
on Mt Lewis Estate with a payment claim under the Act 
claiming an entitlement to be paid of $3,316,584.32.  
The claim had been accompanied by a series of 
supporting documents including a supporting 
statement which was dated 13 December 2016. 

Mt Lewis Estate served a payment schedule that 
indicated that they did not intend to pay any part of the 
payment claim. 

GD NEWS 
/ AUGUST 
2017 

Supporting statements to be 
made on the same day as a 
payment claim 



 

GDGHDDDD10 GD NEWS / SEPTEMBER 2017  

On 17 February 2017 Metricon made an adjudication 
application under the processes of the Act.  Mt Lewis 
Estate served an adjudication response which 
(amongst other things) disputed that the payment claim 
had included a valid supporting statement.  If so, this 
would mean that the payment claim had not been 
validly made. 

The adjudicator’s determination was due on 9 March 
2017.  On 10 March 2017 the adjudicator delivered a 
determination that he had the requisite jurisdiction that 
Metricon was entitled to payment and that Mt Lewis 
Estate was responsible for the entirety of his 
adjudication fees. 

Mt Lewis Estate commenced proceedings in the 
Supreme Court seeking a declaration that the 
adjudicator’s determination was void or that it be 
otherwise quashed. 

In the Supreme Court, Justice Hammerschlag first 
considered the different dates of the payment claim 
and its supporting statement.  His Honour looked at the 
intention of Parliament in adding to the statutory 
regime the requirement for the statutory declaration to 
be sworn.  The reason for the statutory declaration was 
to ensure that head contractors did not avoid or defer 
paying their subcontractors and suppliers until they 
had themselves been paid.  His Honour noted that a 
supporting statement that was sworn three days earlier 
than the payment claim potentially allowed a situation 
where some payments to subcontractors and suppliers 
became due and payable in the period between 
13 December and 16 December but had not been paid 
by the contractor.  His Honour commented that this 
was precisely the type of situation that Parliament had 
legislated against. 

Accordingly, the Court held that in the circumstances 
that a supporting statement was not sworn on the 
same date as the payment claim was submitted, that 
supporting statement was not sufficient for the 
purposes of the Act and therefore the payment claim 
itself was invalid. 

Justice Hammerschlag then considered Mt Lewis 
Estate’s second ground of challenge, namely that the 
adjudicator had delivered his determination later than 
the 10 days allowed by the Act and accordingly that 
determination was invalid.  Although the Court had 
already decided that the determination should be 
declared void due to the invalidity of the payment 
claim, there was still the question of whether any party 
was liable to pay the adjudicator’s fees. 

After delivering his determination late, the adjudicator 
had admitted that he had simply made a mistake and 
had noted the incorrect date in his diary. 

The Court held that while section 29(1) of the Act gave 
the adjudicator an entitlement to be paid for 
adjudicating an adjudication application, the power to 
make a determination ended at the expiry of the 10 
day period.  Consequently, the adjudicator had no 

power to determine that Mt Lewis Estate pay his fees 
when delivering his determination on the eleventh day.  
Therefore, the Court held that the adjudicator was not 
entitled to be paid any fees or expenses in connection 
with the determination and to the extent that the 
determination had required that Mt Lewis Estate pay 
these fees, that determination was quashed. 

While this case has confirmed the need to observe the 
strict timeframes and requirements of the Act when 
following the processes of submitting payment claims 
and undertaking adjudications, it also highlights the 
practical burden on contractors to ensure that a person 
with the requisite knowledge of whether subcontractors 
and suppliers have been paid be available to swear the 
statutory declaration in the supporting statement on the 
actual day the payment claim is intended to be made.  
This is not always practical or possible, particularly 
since the management personnel of construction 
companies are often travelling or out on building sites. 

The case has also confirmed the onus that is put on 
adjudicators to ensure that they observe the 
timeframes of the Act at the risk of not being rewarded 
for their efforts in providing an adjudication 
determination. 

Linda Holland 
lmh@gdlaw.com.au 

EMPLOYMENT ROUNDUP 

 

 

Businesses undergoing a restructure need to tread 
carefully when dealing with employees who have 
scheduled their parental leave where the position they 
occupy is to be made redundant as was seen in the 
recent decision of the Federal Circuit Court in Power v 
BOC Ltd.  Consultation and timing are major issues. 

Power had worked for BOC for two years when she 
found out she was pregnant.  She informed her 
supervisors of the news and it was agreed that her 
maternity leave would begin on 6 November 2015.  On 
4 November 2015 her employment was terminated.   

Power claimed the adverse action taken against her 
was a result of her pregnancy and the fact she was 
about to take parental leave.  BOC asserted the 
termination was as a result of a redundancy. 

There was no dispute that Power was extremely 
competent in her position and an asset to BOC.   

BOC had a redundancy policy which included the 
following provision: 

 
Restructuring Businesses –
Parental Leave Rights and 
Redundancy 

Parental Leave &  
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“Redundancy is normally considered an option of the 
last resort and employees in redundant positions will 
be given every opportunity to secure suitable 
alternative positions within BOC ... the prospect of 
redundancy often has a strong emotional impact on 
the affected employee and their family.  Therefore all 
redundancy situations will be handled carefully and 
sensitively by BOC.” 

As part of the redundancy policy outplacement 
services were provided and broadly speaking the 
severance package was six weeks pay and an 
additional three weeks pay for every year of service.  
The policy also required the manager to meet with the 
affected employee, explain the reason for the 
redundancy, give them all appropriate information and 
to notify them if the redundancy is definitely going 
ahead and the date of termination.  The policy 
appeared to envisage discussion between notification 
of the redundancy and the termination. 

BOC also had a paid parental leave policy which 
provided up to 21 weeks of paid leave.  

Shortly after Power announced she was pregnant an 
email was sent throughout the business advising there 
was a restructure on foot.  A later email announced a 
reduction of between 5-10% of the marketing team 
over a 12 month period. Power was part of the 
marketing team located in Mt Isa. Ultimately BOC 
determined to make eight redundancies from key 
customer accounts.  One of the redundancies was the 
role occupied by Power. 

Decisions about redundancy were made in the Sydney 
office and the company decided to restructure so that 
only one position covered Townsville and Mt Isa and 
not two.   

Power brought proceedings against BOC alleging 
discrimination and also made a claim alleging BOC 
took adverse action against Power, who was seeking 
to exercise a workplace right. 

Section 84 of the Fair Work Act 2009 provides that: 

“On ending unpaid parental leave, an employee is 
entitled to return to 

(a) the employee’s parental leave position; or 

(b) if that position no longer exists – an available 
position for which the employee is qualified and 
suited nearest in status and pay to the pre-parental 
leave position.” 

If Power was terminated whilst on parental leave BOC 
would have been in breach of that section.  However 
she was terminated two days earlier. Whilst Power 
argued the decision to terminate her before she 
commenced parental leave was driven by the rights 
that would arise once she commenced parental leave 
the Court accepted the evidence of the BOC decision 
makers that they were not aware of that provision. 

However the seven other redundancies were 
implemented almost four weeks after Power’s 
employment was ended. 

After considering the evidence about the restructure 
the Court accepted there was a genuine redundancy.   

The ultimate decision maker on the redundancies gave 
evidence that he chose one employee over Power as 
that employee had been with the company for 15 years 
and was generally responsible for larger accounts.   

The Court found that the criticism of the selection of 
Power to be terminated was unwarranted.  There was 
a reasonable assessment of the situation. 

However the approach by Power’s managers to the 
termination of Power was a problem. 

The Court noted there was no doubt that Power had a 
workplace right to take parental leave and she 
exercised that right.  There was also no doubt the 
dismissal was an adverse action to her however the 
question remained whether or not it was proven the 
adverse action was taken for a prohibited reason. 

Clear and unequivocal evidence was given by the 
decision maker as to his reasons for making his 
decision.  However the evidence also made it clear 
there was a timeline for redundancies with eight 
redundancies nationally and once the positions were 
identified, there were to be discussions as to when this 
would happen.  The evidence suggested the 
redundancy of Power may not have been made until 
February, after the birth of her child (evidence was 
given by one of Power’s managers to this effect). 

The Court accepted there was a redundancy and an 
appropriate selection process and it was instructive to 
note that 20 months after the redundancy the 
restructured arrangements remained operational. 
However the Court noted the redundancy was handled 
in a rush and as a consequence the redundancy policy 
was not observed.  No one from the HR Department 
was involved in the redundancy or consultation with 
Power. 

The Court found that whilst there was a business case 
for the redundancy, it was a redundancy that should 
have been made on 12 November 2015, at the time 
other redundancies were made.  Such a date would 
have enabled the policy of BOC to have been put into 
effect.   

Because the redundancy was hurried and brought 
forward to the date before maternity leave commenced 
Power could not rely upon the protections afforded in 
Section 84 of the Fair Work Act 2009.  That effectively 
altered the position of Power to her prejudice, as 
required in an adverse action claim.  The Court 
concluded there was a breach of the Fair Work Act 
2009 and an adverse action had been taken against 
Power for a prohibited reason. 
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The decision highlights that employers must ensure 
that when restructuring and ending employment of 
those who have workplace rights that: 

 there is proper consultation with employees that 
may be effected by a restructure; 

 timelines and dates for proposed restructures 
and redundancies are conveyed to employees 
before being implemented; 

 redundancy policies are followed by the 
employer particularly in regards to consultation; 

 an employer’s decision maker on potential 
redundancies makes reasoned and informed 
decisions on the employees that will be 
terminated balancing appropriate criteria; 

 workplace rights and the exercise of workplace 
rights plays no part in the consideration in 
identifying the employees to be terminated. 

David Newey 
dtn@gdlaw.com.au 

 

The Fair Work Act 2009 (“FWA”) provides that the Fair 
Work Commission (“FWC”) may order a person’s 
reinstatement or the payment of compensation if it is 
satisfied the person was unfairly dismissed.  Pursuant 
to Section 394 of the FWA a person who has been 
dismissed can apply to the FWC for an order for 
reinstatement or compensation.   

Employees that are terminated may have an unfair 
dismissal claim as well as other claims, for instance, 
an employee may seek compensation for alleged 
misleading and deceptive conduct on the part of an 
employer of for breach of contract. These additional 
claims are not brought in the FWC but in other courts 
such as the Federal Circuit Court.  

It would be sensible for an employee to be able to 
bring all claims together in one court or tribunal 
however the recent Federal Circuit Court decision in 
Amirbeaggi v Parramatta Eye Centre Pty Limited has 
confirmed that the Federal Circuit Court has no power 
to determine unfair dismissal claims and an employee 
is only entitled to bring an unfair dismissal claim in the 
FWC. 

Amirbeaggi was employed by Bayer Australia as a 
territory manager.  Amirbeaggi commenced 
proceedings in the Federal Circuit Court alleging her 
employer contravened the Australian Consumer Laws 
and made unfair, inaccurate or misleading and 
deceptive representations about the payment of a 
bonus.  Amirbeaggi also claimed the employer 
breached a contract in failing to pay the bonuses which 
it agreed to pay.   

Further, Amirbeaggi alleged she was dismissed from 
her employment and that her dismissal was unfair as 
the employer failed to consult her about being made 
redundant and simply gave notice of redundancy.  She 
also alleged the redundancy was not a genuine 
redundancy, making the dismissal unfair. 

The claims made were a mixture of claims under the 
Competition and Consumer Act, breach of contract and 
claims under the Fair Work Act 2009. 

The employer took issue with the jurisdiction of the 
Federal Circuit Court to deal with the unfair dismissal 
claims.  It sought to have the unfair dismissal claim 
struck out. Unfortunately for Amirbeaggi the challenge 
to the unfair dismissal claim succeeded. 

The Federal Circuit Court noted that the FWA creates 
rights in relation to unfair dismissal and the Fair Work 
Commission exercises arbitral powers only in 
determination of unfair dismissal proceedings.  The 
Federal Circuit Court exercises judicial powers. 

Whilst the Federal Circuit Court has the power to 
enforce orders made by the FWA, it does not have the 
jurisdiction to exercise the Fair Work Commission’s 
powers.  The Federal Circuit Court does not have the 
power to exercise the arbitral powers of the Fair Work 
Commission.  It is only the Fair Work Commission that 
can make orders for compensation or reinstatement in 
relation to unfair dismissals based on FWA unfair 
dismissal claims. 

Unfortunately this creates a dilemma for employees 
who are terminated where they have multiple claims as 
they will need to bring claims in the appropriate 
jurisdiction which may well mean there will be 
proceedings in a Court as well as the FWC. 

The decision serves as a reminder that employees and 
employers will find disputes managed in different 
jurisdictions based on the nature of the disputes and a 
one stop shop for disputes is not available. 

David Newey 
dtn@gdlaw.com.au 

 

 

Employers are sometimes required to deal with issues 
of poor performance or unacceptable behaviour by 
employees which may be in breach of Codes of 
Conduct or bullying policies of the employer. Such 
conduct or performance may necessitate an employer 
to undertake an investigation into the behaviour of an 
employee. Where an investigation into an employee’s 
performance or behaviour is warranted or required, an 
employer may be faced with decisions as to whether to 
suspend an employee during the investigation and/or 

Unfair Dismissal Claims are dealt 
with by the Fair Work 
Commission and not a Court 

Failure to comply with lawful 
direction to attend a meeting 
justified summary termination 
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require an employee to attend a meeting for the 
purposes of the investigation. 

The Federal Court of Australia in a recent decision 
determined that an employee who failed to comply with 
a reasonable and lawful direction to attend a meeting 
was validly dismissed for misconduct. 

The employee had sold his own business to the 
employer and subsequently became an employee of 
the employer.  Within a short period of time, there were 
complaints from other employees that the employee’s 
conduct was unacceptable in that he was alleged to 
have been rude, abusive and had made derogatory 
comments to his fellow employees.  As a result of 
these complaints reaching the employer, the 
employer’s HR department determined the employee 
should be suspended pending an investigation. 

The employee received a letter of suspension stating 
an investigation was taking place into his conduct 
which may lead to his termination.  The employee was 
notified in the suspension letter that he would be 
suspended on full pay.  

Whilst there was a dispute in the evidence as to what 
was said at the meeting when the suspension letter 
was handed to the employee, the Court accepted the 
evidence of the HR person, who had made a 
contemporaneous file note of the conversation at the 
meeting. The Court accepted the employee was told 
the suspension letter was only the start of the process 
of investigating complaints against the employee and 
did not mean he would be terminated, although 
termination was mentioned as a possible outcome of 
the investigation. 

The Court determined that even though the contract of 
employment did not contain an express right permitting 
the employer to suspend the employee, it found there 
was an implied term to make a direction not to attend 
work to enable the employer to investigate allegations 
of inappropriate behaviour where such behaviour could 
constitute a risk the health and safety of the employer’s 
staff or the fulfilment of the employer’s duty to provide 
a safe place of work for its staff. In other words the 
Court found the direction to suspend was a reasonable 
and lawful direction which the employee was bound to 
comply with. 

Subsequently the employee received a further letter a 
few days later requiring him to attend the employer’s 
headquarters in another state as part of the 
investigation. The employee’s solicitors wrote to the 
employer demanding particulars of the claims made 
against the employee and stating the employee would 
not attend the meeting until those particulars had been 
provided. 

The employee’s solicitors wrote letters to the employer 
which the Court determined contained excessive 
requests for particulars and was unhelpful.  The 
concern of the employee as conveyed in the letter from 
his solicitors was that he did not have sufficient time to 

seek proper and informed representation and meet the 
allegations being raised against him for the meeting.  

The second letter the employee received did contain 
details of some of the allegations that had been made 
against the employee. 

The employee was provided with 3 letters requiring 
him to attend that meeting. 

He then received a Show Cause letter which noted he 
had been given reasonable and lawful directions to 
attend meetings arranged by his employer on 3 
occasions and had failed to attend those meetings in 
breach of his contract of employment. 

The Court determined that after the employee had 
been provided with examples of his behaviour that was 
to be investigated, he had sufficient details to enable 
him to participate and respond in a meeting. As such 
the Court found the direction to attend the later 
meeting, after the examples had been given to the 
employee’s solicitors, was a reasonable and lawful 
direction.  

The employee’s contract of employment contained an 
express provision that the contract could be terminated 
summarily if the employee failed to perform or observe 
any lawful and reasonable direction. As the Court had 
found the direction of the employer to attend the later 
meeting was a lawful and reasonable direction, to 
which the employee failed to comply, the employer did 
have the right to summarily terminate his employment. 

Michael Gillis 
mjg@gdlaw.com.au 

 

The perennial debate about whether someone who 
performs services for another (for payment) is an 
employee or an independent contractor was at the 
heart of the recent Federal Court of Australia decision 
in Putland v Royans Wagga Pty Limited [2017] FCA 
910 

The dispute arose out of a particular kind of call centre 
and related work performed from September 2012 to 
May 2015. The work was performed for the respondent 
employer by a husband and wife, the Putlands.  

The employer’s principal business was repairing 
trucks, which had been operating for many decades 
under various legal owners and structures. Prior to 
2005, before any involvement by the Putlands, the 
employer had an in-house, employee-based accident 
reporting service which referred potential leads for 
work to its core truck repair business. 

For a number of years up until 2015, the work 
performed by the Putlands involved obtaining and 

Employee or Contractor?  
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passing on information about vehicle accidents or 
other incidents resulting in damage to trucks. They 
provided an accident reporting service for the 
employer. 

The central issue concerned the capacity in which the 
accident reporting service work was performed by the 
Putlands. This involved a consideration of the 
distinction between contracts of service between an 
employer and employee (employment contracts), and 
contracts for services between a principal and 
independent contractor. Litigation in this area often 
involves situations that involve features of both kinds of 
contract. This was such a case. 

At all times, the accident reporting service work 
included answering telephone calls from a range of 
sources (including members of the public), monitoring 
radios and scanners to detect reports or 
communications about accidents, and dealing with the 
employer’s sales representatives, who would use the 
information provided to attempt to secure the repair 
work arising out of the accident or incident. 

In early May 2015, the employer outsourced its 
accident reporting service to an independent call 
centre. Consequently, the Putlands ceased performing 
any work. 

This Putlands claimed that they had been were 
employees throughout the relevant period and sought 
back pay according to the Clerks—Private Sector 
Award 2010 (Clerks Award). Civil penalties under the 
Fair Work Act 2009 (Cth) (FW Act) were also sought 
for the following alleged contraventions: 

 failure to pay wages and other benefits in 
accordance with an award in breach of s45; 

 failure to provide pay slips in breach of s 536; 
and 

 falsely representing that the Putlands were 
employed as independent contractors in breach 
of s 357(1). 

Payment in lieu of reasonable notice of termination 
was also sought. 

Alternatively, even if the Putlands were independent 
contractors, they sought relief in that capacity by way 
of contract variations for harsh or unfair terms under 
s 16(1)(b) of the Independent Contractors Act 2006 
(Cth) in order to secure payment in lieu of reasonable 
notice and payment of the difference between what 
they were paid and payments that would have been 
made if they were employed and paid in accordance 
with the Clerks Award.  

Ultimately, the Court found that the Putlands were 
employees. As a consequence, they were employed 
pursuant to the Clerks Award as “call centre principal 
customer contact specialists” on a permanent, full-time 
basis, and that the employer breached ss 45, 357 and 
536 of the FW Act. 

The legal principles applicable to establishing whether 
work is performed pursuant to an employment contract 
or pursuant to a contract for services (i.e. as an 
independent contractor) were not in dispute. The 
difficulty arises in their application, especially in 
circumstances in which certain features of the working 
arrangements indicated an independent contractor 
relationship, whereas other features indicated an 
employment relationship. 

A prominent factor in determining whether a 
relationship is one of employer and employee or one of 
principal and independent contractor remains the 
degree of control which the person who engages 
another to perform work can exercise over the person 
so engaged: Stevens v Brodribb Sawmilling Co Pty Ltd 
(1986) 160 CLR, with modification to take account of 
modern circumstances and technology, the reference 
to control that “can” be exercised reflects the focus on 
the existence of authority to control, rather than its 
exercise.  

The Court emphasized that while the degree of control 
remains important, the modern approach is 
multifactorial and the totality of the relationship must 
therefore be considered. A range of indicia may, and 
usually will, need to be examined and those more 
useful favoured over those that are less useful as an 
indicator of the true relationship. 

The exercise of control is virtually conclusive evidence 
of its existence, but the absence of the exercise of 
control does not deny its existence. The existence of 
authority to control remains a critical consideration in 
many cases, because that underlying reality of the 
power dynamic can still go to the heart of the 
difference between the two types of contract. 

The indicators in favour of an independent contractor 
relationship were as follows, many of which occurred 
prior to the relevant period: 

 the obtaining of ABNs by the Putlands; 

 the issuing of tax invoices in lump-sum amounts; 

 the non-deduction of income tax; 

 the use of income-splitting; 

 the working from home, mostly by Ms Putland, 
but also at different times by Mr Putland; 

 the lack of any employer uniform being worn by 
the Putlands; and 

 paying others to do work. 

The indicators of there being an employment contract 
relationship between the Putlands and the employer 
were as follows: 

 The Putlands only performing radio base or call 
centre work for the employer; 
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 payment by the employer for the installation and 
transfer of ownership of telephone lines at the 
Putlands’ home; 

 payment by the employer of the monthly 
telephone and internet accounts at the Putlands’ 
home; 

 emails and other documents reflecting 
involvement by Ms Putland, in particular in the 
overall running of the employer; 

 the supply of scanners and other equipment, 
including a commander telephone system and a 
computer, by the employer to the Putlands; 

 the lack of any profit and the dominance of 
hourly rates, although lump-sum rates were 
present for weekend work; 

 the absence of any form of advertising of a 
business run by the Putlands; 

 the lack of tangible assets supplied, purchased 
or maintained by the Putlands for the ostensible 
use in a business run by the Putlands; 

 the accrual of goodwill to the employer from the 
work being performed by the Putlands; and 

 the lack of true autonomy besides the carrying 
out of mechanical tasks. 

 This ended up being a case in which the 
resolution of the question of whether the 
employer retained the authority to control the 
Putlands, or either of them, was decisive. That 
depended very much on the particular facts of 
the case. 

Ultimately, whether a person is an employee or an 
independent contractor requires an objective 
assessment of the relationship. Which side the person 
falls on will not always be easy to answer. 

David Collinge 
dec@gdlaw.com.au 

WORKERS COMPENSATION ROUNDUP 

 

 

On 19 June 2012 when substantial amendments to the 
Workers Compensation Act 1987 (“the Act”) came into 
effect Section 66(1A) was inserted.  That section 
provides that only one claim can be made under the 
Act for permanent impairment compensation in respect 
of the permanent impairment that results from an 
injury.   

But what happens when a worker’s condition 
deteriorates significantly after they have made that one 
claim? Can section 66(1A) be overcome, noting that 
the effect of that section, that a further claim cannot be 
brought, was confirmed by the NSW Court of Appeal in 
Cram Fluid Power Pty Ltd v Green? 

This issue has recently been considered by Deputy 
President Snell in the decision of Pidcock Panel 
Beating Pty Limited v Christopher John Nicolia. 

The worker was employed by the employer as a 
manager and sustained injuries to both knees on 
7 August 2008.  On 26 June 2012 he made a claim for 
lump sum compensation and was assessed by 
Dr Oates, approved medical specialist, as having 
sustained 14% whole person impairment.  The worker 
appealed however the Medical Assessment Certificate 
was confirmed.  Lump sum compensation was paid. 

On 30 October 2015 the worker came to bilateral total 
knee arthroplasty.  He subsequently made a claim for 
48% whole person impairment pursuant to Section 66 
of the Act based on a report of Dr Harrison, 
orthopaedic surgeon.  The employer denied the claim 
on the basis that the claim for permanent impairment 
compensation had been made and compensation 
recovered. 

The worker subsequently filed an Application to 
Resolve a Dispute in the Workers Compensation 
Commission claiming permanent impairment 
compensation in relation to the assessment of 48%.  
The worker’s solicitors subsequently wrote to the 
Workers Compensation Commission requesting the 
matter be referred to an approved medical specialist 
for reconsideration of the original assessment pursuant 
to the power of the Commission under 
Section 329(1)(b) of the Workplace Injury Management 
and Workers Compensation Act 1998 (“WIM Act”).  
Alternatively, it was requested that the matter be 
referred back for reconsideration as a consequence of 
the deterioration in the worker’s condition. 

The matter proceeded to arbitration and the arbitrator 
made an order referring the worker for further medical 
assessment.   

The employer appealed. 

In the appeal the employer argued that there had 
been: 

 error in the application of Section 329(1)(b) of 
the 1998 Act; 

 error in the application of Schedule 8, Part 2A, 
Clause 28D of the Regulations; 

 failure to give proper reasons for the 
Reconsideration Order pursuant to 
Section 329(1)(b) of the 1998 Act. 

The earlier authorities in relation to reconsideration are 
consistent that what should be considered is whether 
the “dictates of justice” require a further referral.   

Further Claim or Reconsideration  
-  Pidcock Panel Beating v Nicolia 
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Here the worker was in essence attempting to 
overcome the limitation in section 66(1A) by virtue of 
the reconsideration provisions.  Could this be done? 

The story was complicated by the 2016 amendments 
to the Regulations. 

As we have discussed in our previous editions of 
GD News, one of the key reforms of the 
2012 legislative amendments was the introduction of 
Section 39 in the Workers Compensation Act 1987.  
That section provides for the termination of the 
entitlement to weekly payments of compensation 
following completion of an aggregate period of 260 
weeks.  In November 2016 Regulations were passed.  
Schedule 8, Part 2A of the Workers Compensation 
Regulations 2016 provides for special provisions for 
existing recipients of weekly payments.  

Section 28D provides that: 

“1. This clause applies to an injured worker if the 
degree of permanent impairment resulting from 
the worker’s injury is or has been assessed for the 
purposes of the Workers Compensation Act 1987. 

2. Section 322A of the 1998 Act does not operate to 
prevent a further assessment being made of the 
degree of permanent impairment resulting from 
the worker’s injury for the purposes of Part 3 of 
the 1987 Act. 

3. However only one further assessment may be 
made of the degree of permanent impairment 
resulting from the worker’s injury.” 

Part 2A takes effect on and from 1 October 2012 and 
applies to an injured worker who is an existing 
recipient of weekly payments. 

Therefore, in this case the worker could undergo a 
further assessment by an approved medical specialist 
as a consequence of the Regulations. 

The Deputy President noted: 

“The appellant does not, on this appeal, oppose an 
order referring the matter for further assessment 
within the meaning of Sch 8, Part 2A, Clause 28D of 
the Regulations.  This is with the specific proviso that 
it does “object to a further assessment being made 
for the purpose of a further claim for permanent 
impairment.” 

For reasons given above, referral pursuant to either 
Section 321 or Section 329 of the 1998 Act is not 
available, on the current state of the proceedings… 

In my view, the appropriate order is that the 
Application be dismissed.  If it transpires that the 
respondent seeks to pursue a second claim pursuant 
to Section 66, he can make such an Application and 
the “liability” issue can be appropriately dealt with, 
before any referral pursuant to Section 321 
(assuming a “medical dispute” then exists) is made.  
If the respondent does not seek to pursue a claim 

pursuant to Section 66, and seeks a “further 
assessment” within the meaning of Schedule 8, Part 
2A, Clause 28D, I would anticipate that the appellant 
(again, assuming there is a “medical dispute”) would 
consent to such a course, consistent with its position 
on this appeal.  In either instance any necessary 
referral for medical assessment could be dealt with 
pursuant to Section 321 of the 1998 Act.” 

The Deputy President therefore granted leave to 
appeal and dismissed the proceedings. 

We suspect that fresh proceedings will be filed.  It will 
be interesting to see whether or not those proceedings 
include a claim for lump sum compensation or whether 
assessment is sought pursuant to the Regulations. 

Amanda Bond 
asb@gdlaw.com.au 

 

On 19 June 2012 when substantial amendments to the 
Workers Compensation Act 1987 (“the Act”) came into 

There are a number of common law tests to determine 
whether a claimant is a “worker” for the purposes of 
receiving workers compensation.  Even if a claimant is 
determined not to be a “worker” the NSW workers 
compensation legislation contains provisions within the 
Workplace Injury Management and Workers 
Compensation Act 1998 (1998 Act) to “deem” a 
claimant to be a deemed worker.  One of the issues in 
determining whether a claimant is a deemed worker is 
through the use by the claimant of an Australian 
Business Number (ABN).  Very often but not always, 
the use of an ABN would mean a claimant is a 
contractor rather than a deemed worker.   

Clause 2 of Schedule 1 of the 1998 Act provides: 

“Where a contract to perform any work exceeding 
$10.00 in value (not being work incidental to a trade 
or business regularly carried on by a contractor) in 
the contractor’s own name or under a business or 
firm name, then … the contractor is for the purpose of 
this Act taken to be a worker employed by the person 
who made the contract with the contractor”. 

The leading decision of Scerri v Cahill & Anor (1995) 
(“Scerri”) was examined by the Court of Appeal which 
determined that a person who relies on the deeming 
provisions of Section 1 must prove: 

(a) he or she was a party to a contract with the 
respondent to perform work; 

(b) the work exceeds $10.00 in value; 

(c) the work is not incidental to a trade or business 
regularly carried on by the applicant in his own 
name or under a business or firm name; and 

Deemed employment in workers 
compensation claims 
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(d) the applicant has neither sublet the contract nor 
employed workers. 

Central to the deeming provisions is the concept of an 
applicant carrying out a “business in his own name or 
under a business or firm name”.  This was recently 
examined by the Presidential Unit of the NSW Workers 
Compensation Commission in Manildra Flourmills Pty 
Limited v Almer (2017) NSWWCCPD 21. 

The claimant worked under an ABN as a sole director 
and shareholder of PTE Enterprises.  He performed 
work as a truck driver for the purported employer 
(Manildra Flourmills) delivering flour to bakeries.  He 
suffered two injuries, namely an injury to his right 
shoulder and neck in 2014 and his right ankle in 2015.  
He made a claim for weekly compensation and 
medical expenses and relied upon the deeming 
provisions of the 1998 Act.  It was agreed Manildra 
Flourmills contracted with either the claimant or PTE 
Enterprises.  Manildra denied liability on the basis that 
the claimant was a “contractor hired under the entity 
PTE Enterprises” of which he was the sole director.  
On that basis he was not a deemed worker.   

Initially the arbitrator who determined the matter found 
that despite the claimant operating under his own ABN, 
invoices for work had been paid via his company’s 
bank account which was also his personal bank 
account.  On that basis he was still a “deemed worker” 
pursuant to Schedule 1 of the 1998 Act.  As the 
claimant specifically performed the delivery work, was 
paid more than $10.00 in value, worked exclusively for 
Manildra and did not sublet the contract to any other 
employees, the claimant satisfied the tests prescribed 
in Scerri. 

Manildra appealed the arbitrator’s decision and 
submitted the first limb in the Scerri test did not apply 
as the arbitrator had erred in finding that Manildra 
contracted with an individual as opposed to the 
company he worked for.  Furthermore, the deemed 

worker provisions could not apply as the individual who 
had performed the work was not party to the contract.   

Deputy President Snell agreed with the submissions 
made by Manildra but also determined that the real 
issue for determination was whether Manildra 
contracted with PTE Enterprises or the claimant 
himself, not as an agent of PTE Enterprises.  The fact 
that Manildra always dealt with the claimant was 
consistent with the possibility that either the contract 
was with the claimant or with PTE Enterprises as the 
claimant was a servant or agent of the company.   

Whoever Manildra contracted with, the contract was 
“one for services”.  In a contract for services, as 
opposed to an employment relationship which is “a 
contact of service”, the independent contractor can 
delegate the work.  This would be the case regardless 
of whether Manildra contracted with the claimant or 
PTE Enterprises.   

The arbitrator misconstrued the nature of a contract for 
services and this affected his decision the claimant 
was a deemed worker.   

Employers need to be clear about who they engage or 
contract with to perform the work.  In other words they 
need to examine whether the engagement is with a 
company or an individual person representing the 
company.   

It is clear the words or conduct used in the construction 
of the contract, rather than the actual beliefs and 
intentions of the parties will determine the relationship 
between the company and those who perform the 
work.  If the true relationship, however purported, is 
that the contracting party is performing a contract for 
services then the deeming provisions will not apply.  
Central to this is the ability of the contracting party, 
either a company or individual to delegate the work. 

Amanda Bond 
asb@gdlaw.com.au 

 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any Court 
judgment.  This publication should not be treated as providing any definitive advice on the law.  It is recommended 

that readers seek specific advice in relation to any legal matter they are handling. 


