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In our April 2015 issue of GD News we discussed the 
decision of Optus Administration Pty Limited v 
Glen Wright BHT James Stuart Wright. 

The NSW Court of Appeal has now handed down their 
judgment and overturned the decision of Justice 
Campbell who found Optus liable for the attempted 
murder of a labour hire employee at an Optus training 
day. 

The facts of the case are unusual. 

Glen Wright claimed damages for psychological injury 
due to an attempt by a co-worker, Nathanial George, to 
murder him by attempting to throw him from the roof at 
the Optus’ premises at Gordon.  Wright sued Optus as 
occupier of the premises and also the entity 
responsible for him attending the premises.  Wright 
and George were in attendance for a training course 
for call centre operators conducted by an Optus 
employee, Natalie Hedges.  Before the training course 
commenced Wright and George did not know each 
other.  At some time prior to the date of the attempted 
murder George had come up with the idea that he 
would like to kill someone and unfortunately for Wright, 
he was selected as the victim.   

At around 9.30 pm George was found on the roof 
balcony on the fourth floor.  Natalie Hedges reported 
this to her supervisor, Trevor Williams, and he went 
with Paul Dee to the balcony where he observed 
George in a trancelike state.  George kept asking for 
“Glen”.  Wright ultimately came upstairs at the request 
of Natalie Hedges.  Trevor Williams then left the 
balcony so as to report the incident to senior 
management.  Management instructed him to ask for 
George to be removed from the premises by his 
employer.  However, before this could occur, after 
asking Wright to come closer to the balcony railing, 
George attempted to lift him and throw him from the 
balcony at the same time as he was punching and 
hitting him.   
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Paul Dee intervened and Wright was able to escape.  
He subsequently developed chronic severe post 
traumatic stress disorder. 

The matter proceeded to hearing before His Honour 
Justice Campbell in the Supreme Court.  Wright 
argued before Justice Campbell that although he was 
employed by IPA and lent on hire from IPA to Optus 
whilst he was undertaking the training course he was 
working under the direction, supervision and control of 
Optus.  Wright had initially sued his employer IPA, but 
that claim was discontinued. 

George had a different employer, Drake International 
Pty Ltd.  Drake were not a party to the proceedings, 
presumably because Drake would have argued that 
they were not vicariously liable for George’s actions as 
he was acting outside the course of his employment. 

 At trial Justice Campbell determined that Optus owed 
a duty to Wright analogous to that of employer and 
employee.  That duty extended to Optus taking 
reasonable care to protect Wright from criminal acts of 
others.  The trial judge also considered the issue as to 
whether or not it was reasonably foreseeable that 
Wright would suffer psychological injury noting that 
Section 32 of the Civil Liability Act 2002 provides that 
the prospect of a person of normal fortitude suffering 
pure mental harm must be reasonably foreseeable. 

Justice Campbell ultimately assessed damages in 
favour of Wright for $3,922,116.09. 

Optus appealed and that appeal was successful. 

Optus argued on appeal that they did not owe a duty 
not to cause Wright mental harm, and it was not 
reasonably foreseeable that his life would be placed in 
peril. 

The leading decision was handed down by Basten JA, 
with whom Hoeben JA agreed.   

Basten JA and Hoeben JA were of the view that it was 
not probable that any of the Optus staff knew or ought 
to have known that George might attempt to murder 
Wright, and none of the Optus employees owed Wright 
a duty in relation to the mental harm. 

Justice Basten noted that: 

“The critical step in determining the scope or content 
of any duty owed by Optus to the plaintiff required 
identification of the risk of particular events which 
might give rise to mental harm.  In a case where the 
mental harm resulted from an attack by a third party 
upon the plaintiff, it was important to identify with care 
the nature of the conduct which the appellant should 
have foreseen.  There was no express finding as to 
the nature of the risk which might lead a person of 
normal fortitude to suffer a psychiatric illness, which 
was an essential step in determining whether Optus 
owed a duty of care with respect to the mental harm 
which he suffered at the hands of Mr George.  
Arguably, it was only an assault of that severity, 

intended to put his life in peril, which Optus ought to 
have foreseen might cause a person of normal 
fortitude to suffer psychiatric illness.  Absent a finding 
as to the foreseeability of such conduct, Optus was 
under no relevant duty to take reasonable care.” 

Basten JA continued: 

“Direct liability appears to have been upheld on a 
different basis, namely that: 

(a) given the combined knowledge of Optus staff 
members as to the aberrant behaviour of Mr George 
on 15 March 2001 and his wish to speak to the 
plaintiff, who denied any prior relationship with him, 
Optus ought reasonably have foreseen that a person 
such as the plaintiff, being a person of normal 
fortitude, who approached Mr George might be 
assaulted and suffer a recognised psychiatric illness; 
and 

(b) Optus therefore owed a duty to all persons 
under its control or direction not to direct, request or 
permit such persons to approach Mr George until 
Police had taken control of the situation. 

With respect to these elements, no finding was made 
sufficient to establish negligence on the part of any 
specific employee of Optus, for which Optus might be 
vicariously liable.  There is no basis in law which 
would allow a finding that Optus owed a duty of care 
to the plaintiff resulting from an aggravation of the 
knowledge of different “non supervisory” employees.  
Even if a duty could arise on that basis Optus would 
not be liable for the conduct of employees who are 
not themselves negligent, a point which will be 
explained further in dealing with vicarious liability.” 

Basten JA was of the view it could not have been 
concluded to be probable that any of the members of 
Optus staff would have known that George might 
attempt to kill Wright and without such a finding none 
of those employees owed the plaintiff a duty of care in 
respect of mental harm.  Therefore, there could not be 
vicarious liability on the part of Optus. 

Gleeson JA was in dissent however Optus was 
ultimately successful in its appeal. 

No doubt many people will breathe a sigh of relief at 
the Court of Appeal decision.  Liability for attempted 
murder may be going a step too far. Nevertheless it will 
be interesting to see if a special leave application to 
the High Court eventuates. 

Amanda Bond 
asb@gdlaw.com.au 
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The tort of nuisance involves a substantial, 
unreasonable and repeated or ongoing interference 
with the use or enjoyment of a neighbour’s land. 

The person who suffers the nuisance can claim 
damages from the neighbour who created the 
nuisance. 

A classic example of this involves a land owner who 
has sustained damage to his/her house as a result of 
changes in the soil composition caused by water 
overflowing from the neighbour’s property. 

Once nuisance is established, the Court must 
determine an appropriate measure of the damages 
that should be awarded. 

However, in Museth v Windsor Country Golf Club, the 
NSW Court of Appeal illustrated that the measure of 
damages for nuisance will depend on appropriate 
expert evidence being presented to the Court. 

Michael Museth was the registered owner of land 
which adjoined the Windsor Country Golf Club.  
Museth claimed that water flowed from the Club’s land 
onto his land and penetrated the subsurface clay soil. 

It was alleged the overflow of water from the Club’s 
land onto Museth’s land caused structural damage to 
his house. 

Museth’s claim against the Club proceeded to hearing 
in the NSW District Court before His Honour Judge 
Kearns.  The trial judge found the Club’s land was 
higher than Museth’s land and that surface water and 
subsurface water had flowed from the Club’s land onto 
Museth’s land. 

His Honour also held the effect of those water flows 
was to charge the subsurface clay in Museth’s land 
with water, thereby causing it to swell.  This swelling 
disturbed the footings of Museth’s house, which was 
about 70 years old, and created cracking in the walls 
with movement in the roof timbers. 

This caused the roof to sag. 

The evidence at trial was that the Club subsequently 
constructed a retaining wall near the eastern boundary 
of its property where it abutted Museth’s property and 
other properties in the street.   

Further, the Club constructed a concrete spoon drain 
behind the retaining wall.   

Those measures were effective in stopping the flow of 
water from the Club’s land onto Museth’s land. 

Therefore, it was common ground that the nuisance 
had been abated. 

When the primary judge was asked to assess 
damages, Museth presented expert evidence in which 
it was contended the damage to Museth’s house was 
structural. 

Accordingly, Museth contended he was entitled to 
damages representing the costs associated with 
demolition and replacement of the house. 

The trial judge rejected this argument, finding the 
damage to Museth’s house was cosmetic and awarded 
damages in the sum of $25,000. 

However, his Honour also gave credit for an earlier 
settlement with another defendant in the sum of 
$30,000. 

Accordingly, Kearns DCJ entered judgment for the 
Club with costs. 

Museth appealed to the NSW Court of Appeal.  In a 
unanimous judgment (McDougall J, Gleeson JA and 
Barrett AJA agreeing) the appeal was dismissed. 

The Court of Appeal was highly critical of the expert 
evidence presented on behalf of Museth at trial which 
McDougall J found to be wholly inadequate.  
His Honour noted: 

“In the present case, the evidence of Mr Koloff, an 
expert on whose evidence Mr Museth relied heavily 
both at trial and on the hearing of the appeal, fell 
lamentably short of meeting ... basic requirements.  
In my view, purported expert opinion evidence should 
not be admitted unless the requirements of [the] 
Evidence Act, Section 79(1) are proved or conceded.  
If evidence is admitted without those requirements 
being proved or conceded, the opposing party is 
placed in a most invidious situation ... if parties and 
their legal advisors cannot ensure that purported 
expert opinion evidence meets the basic 
requirements for admissibility, the consequences 
should fall on them, not on the other party.” 

Further in his judgment, McDougall J noted that 
Mr Koloff was permitted, at trial, to expand on his 
report, which was wholly inadequate, by giving oral 
evidence in re-examination.  However the nature of 
that evidence was described by McDougall J to be 
extraordinarily unsatisfactory. 

McDougall J highlighted several aspects of the Koloff 
expert reports to be lacking in any factual basis for his 
assertions regarding repair costs and underpinning, 
which was not costed. 

Koloff also suggested a new house should be erected 
above the 1 in 100 year storm level but the evidence 
was silent as to whether Museth’s land fell above or 
below that level. 

In a supplementary report of Koloff, McDougall J 
observed that there was an absence of demonstrated 
reasoning process in his reports which rendered them 
inadmissible.   

Damages for Nuisance and 
Appropriate Expert Evidence 
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However, even if they were admissible, there were 
several other problems, according to His Honour, 
namely that the Koloff reports made it impossible for 
anyone reading them to understand the factual basis 
for his conclusion that demolition and reconstruction 
was appropriate (despite there being no structural 
damage), and the absence of any costings in relation 
to underpinning. 

His Honour was critical of the trial judge having 
allowed oral evidence to be adduced from Mr Koloff in 
re-examination when such evidence should have been 
disallowed for lack of notice being provided to the 
Club. 

All of this, McDougall J found, rendered the Koloff 
evidence unreliable, if not inadmissible. 

Without reliable expert evidence, the plaintiff had no 
supporting evidence regarding an appropriate measure 
and quantification of damages. 

Nevertheless, the NSW Court of Appeal agreed with 
the primary judge’s conclusion that the totality of the 
expert evidence, including that presented by the Club, 
confirmed the observed cracking posed no risk to the 
structural integrity of Museth’s residence.   

McDougall J held that the obvious measure of 
damages was diminution in value although Museth 
presented no evidence of this at trial. 

Accordingly, the appeal was dismissed. 

This decision reinforces the necessity for expert 
evidence to comply with Section 79 of the Evidence 
Act and the well known statement of Heydon JA in 
Makita v Sprowles which requires the expert, in his or 
her report, to demonstrate the field of specialised 
knowledge on which the expert opinion is based. 

Museth’s expert evidence left him in a vulnerable 
evidentiary position where he could not prove 
structural damage to his property. 

This resulted in a nominal award of damages, with 
Museth ultimately losing his case against the Club. 

The decision of the NSW Court of Appeal also 
confirms that failings in expert evidence should not be 
permitted to be remedied by seeking to have the 
expert give oral evidence without first providing a 
report in which the expert attempts to resolve those 
failings.  

A party cannot be taken by surprise in relation to 
expert evidence, particularly when the Court is being 
asked to determine an appropriate measure of 
damages for nuisance. 

In the absence of proper expert evidence to 
demonstrate the diminution in value in this case, where 
the nuisance had abated and the damage was not 
structural, the Court was left without assistance which 
resulted in a nominal award of damages. 

In conclusion, the case highlights the importance of 
expert evidence being presented to the Court in a 
proper and admissible form. 

Darren King 
dwk@gdlaw.com.au 

 

 

When an employee makes a worker’s compensation 
claim as a consequence of an injury sustained during 
the course of their employment an issue can arise as 
to the “State of connection” with that employment.   

What happens where an injury occurs in one 
jurisdiction and there are two workers compensation 
policies that arguably apply?  Can there be dual 
insurance? 

The Court of Appeal of the Australian Capital Territory 
has recently considered this issue. 

Justin Shepherd was hired by FAW Industries Pty 
Limited in the ACT and sustained injury on 
17 September 2012 whilst he was working in the ACT.  
The circumstances of the accident itself are fairly 
straightforward.  Shepherd was injured whilst collecting 
large planks of hardwood from racks at the depot to 
load them under his truck.  His claim against his 
employer, FAW Industries, proceeded to hearing and 
Master Harper awarded Shepherd damages of 
$725,635.60 plus legal costs. The Master found there 
was an unsafe system of work. 

When the injury occurred FAW Industries operated in 
both Yass and Canberra and had entered into workers 
compensation policies in both the ACT and NSW.  The 
ACT insurer was Insurance Australia Limited and the 
NSW insurer, the Workers Compensation Nominal 
Insurer.   

When the matter was heard before Master Harper, 
both the NSW insurer and ACT insurer contended that 
FAW Industries should be indemnified by the policy of 
the other insurer.  It was therefore necessary for 
FAW Industries to join both the Workers Compensation 
Nominal Insurer and Insurance Australia Limited as 
third parties to Shepherd’s claim.   

Master Harper ultimately determined the ACT insurer 
was liable to indemnify FAW Industries in relation to 
Shepherd’s claim however also found that FAW 
Industries was entitled to be indemnified by the NSW 
insurer under the NSW policy.  His Honour therefore 
ordered judgment for FAW Industries against each of 
the third parties for the sum of damages.   

The Workers Compensation Nominal Insurer appealed 
to the Court of Appeal of the ACT. 

 

Dual Insurance & Workers 
Compensation 
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The appeal was on three bases: 

 that His Honour having found that Shepherd was 
employed in the ACT erred in finding the NSW 
statutory workers compensation policy responded 
to Shepherd’s claim and that FAW was to be 
entitled to be indemnified by the NSW insurer; 

 His Honour erred in finding principles of dual 
insurance applied and that the NSW insurer 
should contribute equally to the judgment sum; 

 In the alternative, if the NSW policy responds then 
His Honour erred in finding it responded to 
damages as assessed by the Master under the 
ACT law rather than Part 5 of Division 3 of the 
Workers Compensation Act 1987. 

In New South Wales, in order to bring a claim for work 
injury damages against an employer, a claimant must 
satisfy the threshold of having sustained at least a 15% 
whole person impairment.  Further, if this threshold is 
established, then damages are limited to past and 
future economic loss, past and future loss of 
superannuation and Fox v Wood. 

The ACT legislation does not have the same 
limitations. 

The Court of Appeal did not however have to 
determine that issue as the arguments did not 
progress that far. 

In their arguments the NSW insurer referred to Section 
155 of the Workers Compensation Act 1987 which 
requires an employer to obtain and maintain an 
insurance policy for the full amount of its liability under 
the NSW legislation for all its employees and for an 
unlimited amount in respect of its other liability for 
injuries to “any such workers” (not including any liability 
for [workers compensation] under the law of any other 
jurisdiction).” 

At the time of Shepherd’s injury the applicability of the 
Act to injuries sustained outside NSW was governed 
by section 13 of the Act however that has now been 
repealed and section 9AA governs employment that is 
connected with the State of NSW. 

The Court of Appeal were of the view the primary issue 
on appeal was the operation of Section 155 and the 
insurance policy the terms of which are set out in the 
regulations. 

Ultimately the Court of Appeal determined that the 
NSW policy did not respond to Shepherd’s claim and 
therefore the NSW insurer was not obliged to 
indemnify FAW Industries. 

The Court of Appeal concluded that the Master was in 
error as he determined that the NSW insurer had a 
liability to indemnify FAW Industries in relation to the 
common law claim where the injury did not give rise to 
any worker’s compensation liability. 

The Court of Appeal concluded: 

“However, another reason for not amending Section 
155 to clarify that it operates as asserted by the 
respondent may of course be that, for sound policy 
reasons, it is not intended to operate that way.  In the 
end, it may be that our conclusion, that, although on 
its face Section 155 could so operate, it does not 
operate as asserted by the respondent, really  
reflects a view that such an operation would have no 
practical utility, and might have an undesirable 
operation as a matter of policy.  The extended 
operation on this view of Section 155 would require 
employers to insure in New South Wales: 

“(a) against their workers compensation liability to a 
worker under NSW law; 

(b) against their common law liability to such a 
worker, under the law of any jurisdiction, for an 
injury giving rise to workers compensation 
liability under NSW law; and 

(c) against their common law liability, under the law 
of any jurisdiction, for other injuries: 

(i) sustained by a worker to whom the employer 
has potential workers compensation liabilities 
under NSW law; 

(ii) being injuries for which the employer has no 
potential workers compensation liabilities 
under NSW law.” 

The Court of Appeal therefore concluded that the 
Master was incorrect in concluding the NSW policy 
responded to the common law claim made by 
Shepherd.  This was as a consequence of misreading 
Section 155 of the legislation.  The appeal was 
therefore successful. 

If a worker’s compensation claim involves cross border 
issues then the legislation of both States and/or 
Territories should be closely considered.  Although 
dual insurance will not apply, a careful analysis may be 
necessary to determine which policy will respond and 
also the damages that may be payable.  Sometimes 
this can be a difficult question. 

Amanda Bond 
asb@gdlaw.com.au 

 
 

In our February 2016 edition of GD News, we reported 
on the NSW Court of Appeal decision of Nightingale v 
Blacktown City Council in which a five member appeal 
court determined that its earlier decision in North 
Sydney Council v Roman should not be overturned. 

This line of authority relates to Section 45 of the Civil 
Liability Act 2002 (NSW) (“CLA”) which provides a 
nonfeasance defence for roads authorities, including 
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Councils, unless at the time of the accident the roads 
authority had actual knowledge of the particular risk, 
the materialisation of which resulted in harm. 

In Roman, the NSW Court of Appeal held that the 
“actual knowledge” must be that of an officer that had 
the authority to carry out necessary repairs. 

The challenge to that legal authority in Nightingale was 
unsuccessful. 

In Oberlechner v Hornsby Shire Council, Justice 
Adams of the NSW Supreme Court entered judgment 
in favour of the plaintiff, Alfred Oberlechner, who 
sustained injuries as a result of falling approximately 
3.5m over an unmarked headwall to a rocky drain 
below whilst he was walking his dogs in the evening. 

At the trial before Adams J, it was undisputed that the 
headwall was owned by Hornsby Shire Council which 
was responsible for its maintenance. 

The case for Oberlechner was based on the headwall 
being situated on the side of the road with its edge 
obscured by vegetation such that the Council ought to 
have fenced off the headwall to remove the risk of a 
pedestrian falling over the edge and suffering injuries. 

Photographic evidence tendered at the trial depicted a 
nearby verge, and all along the road, had recently 
been mown. 

The evidence was that the culvert with the headwall 
was built sometime in late 1979.  The relevant 
drawings did not indicate that any safety fencing was 
required to be installed.  Adams J found it was very 
likely the headwall was built without any safety fencing 
and remained so until a fence was erected shortly after 
Oberlechner’s accident.   

Further, Adams J found it was likely these drawings 
and a Certificate of Compliance by the consulting 
engineer would have been inspected by an engineer 
who was involved with overseeing or supervising 
Council’s role in respect of engineering works, 
including the road works involved in the culvert.  The 
knowledge of this person, according to Justice Adams, 
would be the actual knowledge of the Council in the 
sense of Section 45 CLA. 

Further, the plaintiff relied upon expert evidence of 
Drew Bewsher who demonstrated that he had decades 
of experience working with the Council all over the 
Shire and was familiar with the way the Council had 
built its stormwater systems. 

Bewsher gave evidence at trial that the omission of a 
safety fence at the site of the headwall was 
inconsistent with what he had seen throughout the 
Shire.  He went further to say that he had never seen a 
situation like this in Hornsby and was staggered to find 
the headwall had not been fenced.   

After identifying the legal authority from Roman, 
Justice Adams stated: 

“I do not understand either of their Honours to be 
suggesting that it is necessary to name or identify 
individuals as distinct from, for example, establishing 
that there is a class of individuals who have the 
relevant function and proving that one or more 
members of the class more probably than not had 
actual knowledge of the requisite matters.  Nor is 
there any basis for declining to infer actual 
knowledge in the relevant persons by circumstantial 
evidence justifying the inference in the conventional 
way”. 

His Honour observed that the Council took over the 
ownership of the pipeline infrastructure including the 
headwall significantly prior to the accident involving 
Oberlechner in 2011. 

The Council called no evidence from any Council 
officer or staff member to expressly confirm an 
absence of actual knowledge by relevant Council 
officers. 

His Honour relied upon the expert evidence given by 
Bewsher who testified that he saw a great deal of 
correspondence between Council’s design engineering 
employees and contractors about the design of the 
pipeline infrastructure which included upgrading the 
site where the headwall was situated.   

Whilst there was no specific indication that the 
Council’s employees inspected the site, Bewsher gave 
evidence that, in his expert opinion, he would expect 
they did so before approving the design given the size 
of the adjoining subdivision.  In his experience, 
Bewsher stated that such an inspection would always 
happen when a council was going to take over an 
asset as occurred in this case with respect to Hornsby 
Council taking over ownership of the headwall. 

Accordingly, Justice Adams inferred from this evidence 
that at the time the Council approved the design of the 
relevant road works, namely the culvert, it would have 
been apparent that a substantial fall from the edge of 
the roadway was a risk requiring a safety fence.   

His Honour remarked: 

“It must have been the case that the dimensions of 
the wall and its position alongside the road were 
known to the Council engineers responsible for 
assessing and approving the design.  Furthermore, 
as Mr Bewsher explained, a relevant officer of the 
Council must have inspected the site of the culvert at 
the point when the culvert was taken over as one of 
the Council’s assets.  That officer must have been 
aware of the considerable danger represented by the 
constructed drop to which a safety fence was the 
only sensible solution”. 

Further, his Honour held: 

“The risk was therefore actually known and it cannot 
be that the defendant can claim immunity if it was 
subsequently forgotten.  The failure of the defendant 
to call any relevant officer or proffer any evidence at 
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all about the headwall strengthens the inferences to 
which this evidence and that of the practices of the 
defendant gives rise”. 

His Honour therefore rejected the Council’s defence 
under Section 45 CLA.  His Honour also rejected the 
Council’s defence under Section 43A CLA which 
relates to the exercise of or failure to exercise a special 
statutory power conferred upon the Council.  His 
Honour was not satisfied that the defence was made 
out.  In that regard, his Honour held: 

“In my opinion, no public authority properly 
considering the issue could reasonably conclude that 
it would be a reasonable exercise of its powers to 
decline to provide safety fencing at this site, despite 
the apparent widespread insouciance of Councils 
(but not of engineers) at the time of its construction”. 

Having rejected these statutory defences raised by the 
Council, his Honour went on to find the Council was 
negligent within the meaning of Section 5B CLA and 
rejected the Council’s allegations of contributory 
negligence. 

As a result, Adams J entered judgment in favour of the 
plaintiff and awarded damages in the amount of 
$380,640.00. 

This case illustrates that the test of “actual knowledge” 
within the meaning of Section 45 CLA can be 
discharged if there is sufficient circumstantial evidence 
upon which the Court can infer actual knowledge by 
the Council of the particular risk of harm. 

Here, there was significant documentary evidence 
regarding the Council’s takeover of the asset which 
included the roadway on which the headwall was 
situated and expert evidence which demonstrated a 
longstanding practice by this particular Council to 
construct safety fencing in stormwater pipeline 
systems which was lacking in this particular case. 

This highlights that direct evidence is not always 
necessary to establish actual knowledge by the roads 
authority. 

Darren King 
dwk@gdlaw.com.au 

 

When parties are in litigation, and the case turns on 
verbal discussions between the parties, there is a need 
for each of the witnesses to provide evidence in as 
much detail as possible of what they recall was 
discussed at the relevant time. The witnesses’ written 
statements are often prepared with the assistance of 
lawyers, and set out the substance of the most 
important conversations. 

However, there is a risk that in the parties’ enthusiasm 
in attempting to persuade the court to accept their 
version of the events, “filling in the gaps” of their 
recollection with an implausible amount of detail will 
have the opposite effect on the Court.   

This was illustrated in the recent NSW Court of Appeal 
decision in Krahe v Manfate Pty Limited [2016] 
NSWCA 363, which involved an interesting discussion 
in relation to evidence and credibility. The case 
involved an oral construction contract for a building on 
Mr & Mrs Krahe’s property at Tenterfield in NSW.  The 
Krahes claimed that the parties orally agreed a fixed 
price contract for $100,000.  The builder argued the 
contract had been agreed on a “do and charge” basis 
although he had said he would charge “mates rates”.  
The Krahes and the builder’s principal, Mr Murphy, had 
been longstanding family friends and had known each 
other for some time prior to entering into the contract. 

The builder brought a claim for $92,142.00 plus 
interest which Mr & Mrs Krahe refused to pay, on the 
basis this was in excess of the fixed quote of 
$100,000.00.   

The trial judge, Nielsen DCJ, had found in favour of the 
builder, preferring Mr Murphy’s evidence at the hearing 
over the Krahes’ evidence.  In particular, the trial judge 
noted that the Krahes purported to have a clear 
memory regarding events which had taken place some 
17 years prior to the hearing.   

Nielsen DCJ stated “It is implausible in the extreme 
that anyone could recollect a conversation of that 
length, of that nature, after such a long period of time”.  

In weighing this evidence his Honour went on to say 
that the detailed recollection must “give me caution in 
accepting the accuracy of other conversations 
recorded in the same Affidavit which, although each is 
said to be words ‘to the following effect’ is then set out 
as if it were verbatim a transcript of such a 
conversation”.   

In addressing the differences in evidence his Honour 
specifically said that Mr Murphy’s imperfections of 
recollection were “more credible than the extensive 
recollections deposed to by the applicants”.   

The Krahes appealed from the primary judge’s 
decision, challenging the weight and credibility he had 
given to Mr Krahe and Mr Murphy’s evidence. 

The Court of Appeal noted the grounds of appeal were 
poorly drafted and defined but could roughly be sorted 
into four categories: 

1. Evidence of prior dealings, personal relationships 
and the reference to the term “mate’s rates”:  The 
Court held this was irrelevant to the central 
dispute between the parties which was whether 
the contract was to undertake the work for a fixed 
price or on a “do and charge” basis. 

Time is the thief of memory  
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2. The criticism of Mr Krahe for using whole 
conversations in his affidavit evidence:  The Court 
clarified the criticism of the trial judge was not 
based on the use of direct speech but rather the 
implausibility of Mr Krahe having such a complete 
recollection of events occurring some 17 years 
prior to the hearing. 

3. Inferences drawn from allegations that Mr Krahe 
altered a cheque stubb to read “final payment”:  
The Court found that the trial judge’s assessment 
of Mr Krahe’s credibility had not been impacted by 
the cheque stub; rather the trial judge had clearly 
stated “Nothing probably turns on the supposed 
alteration”. 

4. A reviewable error due to the trial judge’s decision 
being glaringly improbable or contrary to 
compelling inferences, under the principle of Fox 
v. Percy (2003) 214 CLR 118.  This argument 
effectively pointed to sections of the evidence 
which individual findings had not been made on in 
the judgment.  The Court did not accept this and 
noted that “Concentration upon those matters 
individually is totally at odds with the careful 
approach taken by the primary judge, which 
involved consideration of the entirety of the 
evidence and of the probabilities that favoured 
acceptance of one party’s case or the other”.   

Overall the appeal failed, with the Court of Appeal 
noting most of the alleged grounds were trivial and had 
no real bearing on the trial judge’s decision.  The Court 
of Appeal noted that the grounds of appeal effectively 
“overlook the fact that the primary judge gave coherent 
and structured reasons, involving consideration of the 
whole of the evidence, for coming to the positive 
conclusion; namely that he preferred Mr Murphy’s 
evidence to that of Mr and Mrs Krahe”. 

Perhaps the most interesting point to take from this 
case was the confirmation that a witness who recalls 
events perhaps a little too clearly a substantial time 
after the relevant events is likely to be seen as less 
credible than one who (like the vast majority of us) has 
an appropriately flawed memory. 

Victoria Upton 
vmu@gdlaw.com.au 

 

In recent editions of GD News we have reported on 
decisions of the Courts involving the apportionment of 
liability between the direct employer and host employer 
in a labour hire scenario. 

The general trend which has developed usually results 
in the host employer bearing the lion’s share of liability 
with the direct employer bearing a minor share, often 

as little as 10-20% liability with some situations 
resulting in the host employer being found wholly 
liable. 

In a recent decision of His Honour Judge Levy SC of 
the District Court of NSW, His Honour considered the 
apportionment of liability between a direct employer 
and host employer where the direct employer was not 
sued by the injured plaintiff and the defendant had 
pleaded a Defence pursuant to the Workers 
Compensation Act 1987 (NSW) (“WCA”); 
Section 151Z(2) in respect of the direct employer’s 
negligence. 

In Livermore v Nepean Longwall Pty Limited, 
Mrs Lourdelyn Livermore was employed by a labour 
hire company, Maxwell Recruitment Pty Limited 
(“Maxwell”) and on the day of her injury she was 
assigned to work at premises owned and occupied by 
Nepean Longwall Pty Limited (“Nepean”) as a trades 
assistant in a work process involving repair and 
maintenance of heavy mining equipment known as 
roof chocks. 

Immediately before her injury occurred, Livermore was 
standing at ground level next to a roof chock on which 
maintenance work was being performed by another 
employee, Geoffrey Guest.  Livermore was assisting 
Guest by handing him maintenance tools whilst he was 
standing in an elevated position on a stool located on a 
steel section of the roof chock. 

The evidence led at the hearing established that the 
surface of the area upon which the stool was located 
had been contaminated by hydraulic fluid which had 
flowed down from the roof chock during the 
disassembly process thereby rendering the surface 
slippery. 

Guest lost his foothold and slipped when the stool on 
which he was standing moved, resulting in him falling 
backwards onto the plaintiff who was standing below 
and nearby. 

Livermore brought proceedings in the District Court but 
only against Nepean.  Her claim for damages against 
Nepean was governed by the Civil Liability Act 2002 
(NSW) (“CLA”). 

Livermore was unable to bring a work injury damages 
claim against Maxwell, her employer, because her 
injury did not overcome the 15% whole person 
impairment threshold. 

Nepean was sued on the basis it was the host 
employer exercising control in relation to Livermore’s 
work activities. 

Nepean filed a Defence raising Section 151Z of the 
WCA and sought a reduction in any damages to be 
awarded to Livermore by reason of Maxwell’s 
negligence as her direct employer. 

The matter proceeded to hearing before His Honour 
Judge Levy SC of the District Court. 

Labour Hire Employer Found 

Liable 
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Evidence was given by Livermore and Guest, and 
Livermore relied on expert evidence from 
David Dubos.  The expert was not required for cross 
examination. 

His Honour accepted Livermore was a witness of truth 
and noted the expert evidence tendered on her behalf 
was largely unchallenged. 

The trial judge found that, as host employer, Nepean 
was in control of the system by which the work 
involving maintenance on the roof chocks should be 
undertaken.   

Accordingly, Judge Levy found Nepean had a duty of 
care towards onsite workers such as Guest and 
Livermore which required Nepean to address 
foreseeable risks of harm emerging in its operations at 
the site. 

Further, His Honour noted the required precautions 
that ought to have been taken by Nepean involved little 
more than the exercise of common sense in light of the 
very significant risk of injury that arose when persons 
in the position of Guest were required to place their 
weight on surfaces which would in the course of 
required work become contaminated by hydraulic fluid. 

Accordingly His Honour had no difficulty in finding 
Nepean was negligent under the CLA. 

Pursuant to Section 151Z of the WCA, Nepean argued 
for a 20% reduction regarding Maxwell’s negligence 
and His Honour noted that Livermore’s Counsel 
accepted that submission. 

Although the parties had effectively agreed on an 
appropriate reduction for Maxwell’s negligence, His 
Honour held that the liability analysis and safety 
criticisms provided in the expert evidence of Dubos 
applied equally to Nepean and Maxwell such that 
Maxwell was clearly negligent in breaching its non 
delegable duty of care to Livermore. 

The result was that the plaintiff was entitled to 
damages against Nepean in the sum of $322,738 but 
those damages were reduced by 20% to account for 
the negligence of Maxwell as Livermore’s direct 
employer. 

Accordingly, Judge Levy entered judgment in favour of 
Livermore in the sum of $258,190. 

This case illustrates the operation of the defence of 
Section 151Z(2) WCA in circumstances where the 
direct employer is not a defendant in proceedings 
brought by the injured plaintiff. 

Assuming the defendant/host employer can establish 
the direct employer was also negligent, the damages 
awarded to the injured plaintiff will be reduced by the 
appropriate percentage liability attaching to the direct 
employer. 

In this case the host employer was found 80% liable 
and the direct employer 20% liable.  This is in keeping 

with the trend which has developed in Court decisions 
involving labour hire employees. 

Darren King 

dwk@gdlaw.com.auRNDUP 

CONSTRUCTION ROUNDUP 

 

 
 

In our July 2016 newsletter we discussed the 
groundbreaking decision of Emmett AJA in Probuild 
Constructions (Aust) Pty Limited v. Shade Systems Pty 
Limited [2016] NSWSC 770 and its likely effect that 
challenges to adjudicators’ determinations under the 
Building and Construction Industry Security of 
Payment Act 1999 (NSW) would significantly increase.  
That decision has been recently overturned by the 
Court of Appeal, bringing the long accepted scope of 
which determinations are capable of review by the 
Supreme Court back to the status quo. 

Probuild was the head contractor in the construction of 
an apartment complex in Chatswood, NSW.  It had 
engaged Shade Systems to supply and install external 
louvres to the facade of the building.  Shade Systems 
had made a claim pursuant to the Act for a progress 
payment of $324,334.26.   

Probuild had issued a payment schedule stating that 
due to liquidated damages being payable by Shade 
Systems to Probuild as a consequence of its work 
being completed late, the amount that Probuild 
intended to pay towards the payment claim was nil 
dollars.  The payment claim was referred to Mr Doron 
Rivlin for adjudication pursuant to the processes of the 
Act. 

In support of its adjudication application 
Shade Systems had served submissions in which a 
number of matters had been conceded and the amount 
claimed was revised to $214,680.88.  In calculating 
that amount Shade Systems had deducted from its 
payment claim the amount that Probuild was entitled to 
retain from payment as security for Shade Systems’ 
performance of its contractual obligations. 

In Probuild’s adjudication response it had made no 
substantive submissions in relation to the matters that 
had been conceded by Shade Systems in its 
adjudication application and in particular made no 
mention of its own entitlement to the retention monies. 

The adjudicator considered the schedules and 
calculations provided by both parties and noted that 
they were inconsistent in their application of the 
retention monies.  He also determined that Probuild 

 
Back to the Status Quo in 
Challenging Adjudicators’ 
Determinations 

Shade Systems Pty Limited v. 
Probuild Constructions (Aust) Pty 
Limited (No. 2) [2016] NSWCA 379 
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was not entitled to any liquidated damages.  In making 
that determination, the adjudicator had made certain 
errors of law about the entitlement of Probuild to 
deduct liquidated damages prior to the work being 
completed or the contract terminated, and the burden 
of proving its entitlement to liquidated damages. 

Probuild made an application to the Supreme Court for 
a declaration that the determination was void or should 
be quashed, either on the basis of a lack of procedural 
fairness (in relation to the calculation of retention 
moneys) or because the adjudicator had made an error 
of law on the face of the determination about Probuild’s 
entitlement to liquidated damages. 

A challenge to an adjudicator’s determination for a 
non-jurisdictional error of law had been precluded for 
many years following the seminal decisions of Brodyn 
Pty Limited v Davenport (2004) 61 NSWLR 421 and 
Chase Oyster Bar Pty Limited v Hamo Industries Pty 
Limited (2010) 78 NSWLR 393.   

However, Emmett AJA held that since the High Court 
had decided in Kirk v Industrial Court of NSW (2010) 
239 CLR 531 that each of the country’s State Supreme 
Courts has a jurisdiction which is protected by the 
Constitution to review decisions for jurisdictional error 
of law, and there was no clear and express language 
in the Act which showed an intention of Parliament to 
oust the Supreme Court’s constitutional jurisdiction to 
review a determination, on balance the Supreme Court 
retained jurisdiction under Section 69(3) of the 
Supreme Court Act 1970 (NSW) to quash a 
determination made by an adjudicator in 
circumstances where the adjudicator had made a non-
jurisdictional error of law. 

Shade Systems appealed from Emmett AJA’s decision 
primarily on the ground that his Honour had erred by 
not following established authority on the matter and in 
particular by not following the binding authority of 
Brodyn. 

Since the Court was being asked to reopen Brodyn, 
the Court of Appeal constituted a five judge bench to 
hear the appeal. 

Basten JA (with whom the other four justices agreed) 
delivered the Court of Appeal’s judgment.  His Honour 
held that the High Court’s decision in Kirk had not 
necessarily had the determinative effect concluded by 
Emmet AJA.  In order to determine the application of 
that case to the processes of the Act, his Honour felt 
that the content, structure and practical operation of 
the Act had to be fully considered.  In particular, his 
Honour noted the public policy considerations which 
had led to the enactment of the Act.   

Basten JA noted that the effect of the Act’s processes 
passed on to the owner or principal the risk that a 
builder may receive the benefit of a determination in its 
favour but not be able to refund the amount of the 
determination if the dispute were to be later finally 
determined by the Courts.  His Honour held that the 

coherent and expeditious procedure provided by the 
Act (and this intentional assigning of risk) would be 
undermined if the adjudicator’s determination were to 
be subject to judicial review for any error of law that 
was evident in the reasons given by the adjudicator. 

A further significant factor taken into account by the 
Court was the fact that the similar reasoning of 
McDougall J in Musico v.Davenport [2003] NSWSC 
977 and of the Court of Appeal in Brodyn had been 
accepted and applied in numerous cases over the 
years not only in New South Wales but also in the 
other Australian States (where equivalent legislation is 
in force).  Basten JA considered that no sufficient 
reason had been put forward to doubt the correctness 
of the reasoning in those cases. 

Accordingly, the Court of Appeal held that while an 
adjudicator has the authority under the Act to 
determine the scope and operation of the construction 
contract, any errors in construing the contract which do 
not affect the adjudicator’s jurisdiction will not be open 
for review by the Courts. 

Emmet AJA’s decision in the Supreme Court had 
opened the door for a greater number of adjudicator’s 
determinations to be reviewed by the Supreme Court.  
Since being paid the amount of the determination can 
give the contractor a significant strategic benefit in 
negotiating an end to the dispute, in many cases the 
costs of Supreme Court action would have been worth 
challenging the adjudicator’s determination.  However, 
by delivering this decision, the Court of Appeal has 
brought us back to the status quo where the Court is 
only permitted to review adjudicators’ determinations in 
cases where the adjudicator has made an error which 
affects his or her jurisdiction in the matter. 

Linda Holland 
lmh@gdlaw.com.au 

EMPLOYMENT ROUNDUP 

 

 
 

The Full Bench of the Fair Work Commission has 
handed down its long awaited decision regarding 
Penalty Rates - [2017] FWCFB 1001. 

The decision is part of the Commission’s statutory task 
under the Fair Work Act 2009 (Cth) to conduct a 4 
yearly review of modern awards (the Review). The 
Commission’s task in the Review is to decide whether 
a particular modern award achieves the modern 
awards objective. If it does not then it is to be varied so 

 

Theimportance of precision in 
financial instruments  

 

Penalty Rates decision  
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that it only includes terms that are ‘necessary to 
achieve the modern awards objective’ (section 138). 

The decision deals with the review of the weekend and 
public holiday penalty rates and some related matters 
in Hospitality and Retail awards. The modern awards 
which are affected are:  

 General Retail Industry Award 2010  

 Hospitality Industry (General) Award 2010  

 Pharmacy Industry Award 2010  

 Registered and Licensed Clubs Award 2010   

 Restaurant Industry Award 2010   

The Full Bench heard evidence and submissions over 
39 days of hearing in 2015 and 2016. Evidence was 
given by 143 lay and expert witnesses. Over 5,900 
submissions were received from the principal parties, 
State and Territory Governments, Church based 
organisations, political entities and individual 
employees and employers. 

The main points of interest are summarised below. 

Weekend penalty rates 

The Full Bench decided that the existing Sunday 
penalty rates in the Hospitality, Fast Food, Retail and 
Pharmacy Awards do not achieve the modern awards 
objective, as they do not provide a fair and relevant 
minimum safety net. It proposed the following changes: 

Changes to Sunday penalty rates 

  

Hospitality Award  

Full-time and part-time employees:  

(no change for casuals)  

 

175 ►150 per cent  

Fast Food Award 

 (Level 1 employees only)  

Full-time and part-time employees:  

Casual employees:  

 

 

150 ►125 per cent  

175 ►150 per cent  

Retail Award  

Full-time and part-time employees:  

Casual employees:  

 

200 ►150 per cent  

200 ►175 per cent 

Pharmacy Award  

(7.00 am – 9.00 pm only)  

Full-time and part-time employees:  

Casual employees:  

 

 

200 ►150 per cent  

200 ►175 per cent  

 

The review of Saturday penalty rates in the Clubs and 
Pharmacy Awards is to be the subject of further 
proceedings. 

Public Holiday penalty rates 

The Full Bench also decided to reduce the public 
holiday penalty rates in the Hospitality and Retail 
awards - except for the Clubs Award. 

New Public Holiday penalty rates 

 Public holiday penalty rates (%) 

Full-time & 
part-time 

Casual  

Hospitality Award (cl. 32)  250 ►225  275 ►250  

Restaurant Award (cl. 34)  250 ►225  250  

Clubs Award (cl. 29)  250  250  

Retail Award (cl. 29)  250 ►225  275/250 ►250  

Fast Food Award (cl. 30)  250 ►225  275 ►250  

Pharmacy Award (cl. 31)  250 ►225  275 ►250  

Implementation of Changes  

The Commission has not yet determined what 
transitional arrangements should be made for 
implementing the changes to Sunday Penalty Rates. It 
is likely that there will be a staged introduction – 
probably over 2 years. 

The changes to Public Holiday Penalty rates will take 
effect on 1 July 2017. 

David Collinge 

dec@gdlaw.com.auERS 
 

 

The Fair Work Commission has found the dismissal of 
an employee was unreasonable due largely to a lack of 
procedural fairness notwithstanding there was in 
existence a valid reason for the termination.  The 
Commission found the employee had committed very 
serious safety breaches and had engaged in 
misconduct. However those findings had to be 
balanced against a failure by the employer to provide 
the employee with procedural fairness in coming to the 
decision as to whether his employment should be 
terminated. 

Crawford was employed by BHP at the Peak Downs 
Mine as a diesel fitter.  He was involved in a safety 
incident in December 2015 when he threw a rattle gun 
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Lack of Procedural Fairness 
Causes Dismissal for a Valid 
Reason to be Unreasonable 
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some 18-20 metres to the ground because it was not 
working properly.  BHP conducted an investigation and 
determined his conduct had been “intentional and 
deviant”.  He was issued with a Step 3 warning which 
included advice that “dismissal may result from any 
further act of misconduct.  In addition the company can 
stand down the Employee without pay for 21 days”. 

On 22 March 2016 Crawford was performing 
maintenance work on a dozer with three other workers.  
The work was being performed under the supervision 
and control of a supervisor.  The dozer was jacked up 
on stands. 

A Mr Withers witnessed Crawford descending from the 
dozer and suggested to Crawford that he had been 
working at a height above 1.8 metres in breach of the 
Working at Heights Policy. 

Crawford maintained that he was not working at 
heights and was simply accessing and egressing the 
cabin of the dozer. 

Crawford was advised by Mr Withers and Mr Ward that 
he was being stood down on pay and was required to 
leave the site. 

Mr Ward contacted Crawford by telephone on 
29 March 2016 and requested he provide a written 
statement of the events of 22 March 2016.  

Crawford’s response was only one page long and only 
addressed the issue of accessing and egressing the 
dozer. The statement did not address the issue that 
whilst working in the dozer cabin, he had left a side 
door of the cabin open as that issue had not been put 
to him by any BHP person. 

On 1 April 2016 Ward advised Crawford an Incident 
Cause Analysis Method Investigation had been 
completed. 

On 13 April 2016 Crawford attended a meeting where 
he was informed BHP had determined his conduct in 
accessing the cabin was above 1.8 metres and that his 
conduct had been “intentional and deviant”. 

Crawford was then given a letter in the meeting dated 
13 April 2016 which highlighted the investigation 
findings that he failed to identify the hazards of working 
at heights, failed to comply with the working at heights 
standard operating procedure, worked at a height over 
1.8 metres and did not put in place measures to 
reduce the risk. 

The letter further stated that as this was the second 
incident within a four month period where it was found 
Crawford had acted unsafely and/or breached relevant 
site procedures, BHP held a serious concern about 
Crawford’s ability to meet his safety obligations.  The 
letter stated BHP was considering taking disciplinary 
action up to and including termination of employment.  
Crawford was invited in the show cause letter to 
consider the findings of the investigation and provide a 
written response. 

Crawford provided his written response on 20 April 
2016. 

At the hearing before Commissioner Hunt numerous 
witnesses were called in relation to the track that 
Crawford was working on, on the outside of the dozer.  
The Commissioner found the height was no more than 
1.65 metres above the ground.  However, in moving 
from the outside of the dozer up to the cabin of the 
dozer there was one additional step which placed 
Crawford above the 1.8 metre height limit.  Whilst the 
Commission found that this one step placed Crawford 
in breach of the Working at Heights Policy, the 
Commissioner found that was not a valid reason for 
dismissal. 

The Commissioner noted that not one witness called to 
give evidence could indicate exactly what was 
permitted and what was not permitted in accessing the 
cabin.  The Commissioner stated there also appeared 
to be a lack of supervision on the workshop floor where 
workers were left for several hours to do work on large 
vehicles without a single supervisor raising concerns.  
The Commissioner also noted that it was “quite 
extraordinary” that following Crawford’s dismissal, 
“seemingly little was done by BHP to introduce formal 
instruction to employees on the use of barriers” when 
doing the work Crawford was doing. 

The Commissioner commented he considered the 
allegations and investigation findings within the show 
cause letter dated 13 April 2016 were very broad and 
general.  The allegation was limited to Crawford 
conducting “maintenance activity which involved you 
working from heights”. 

An event report was completed on 23 March 2016 
which Crawford viewed.  The event report noted that 
on further investigation it was found that when 
Crawford was working in the cabin of the dozer, the 
dozer had a cabin door open and there was an 
unprotected fall of over three metres to the workshop 
floor.  Ultimately the Commissioner found against 
Crawford’s evidence that the cabin door was shut.  The 
Commissioner found leaving the cabin door open, with 
a significant fall was a valid ground for dismissal. 

It was accepted by the Commissioner the show cause 
letter did not have sufficient specificity of the 
allegations against Crawford that he left the cabin door 
of the dozer open. However the Commissioner 
accepted Crawford had seen the event report which 
identified the allegation that the cabin door had been 
left open by Crawford. As such the Commissioner was 
satisfied the allegation that the cabin door had been 
left open was brought to Crawford’s attention 
notwithstanding that allegation was not included in the 
show cause letter. 

The Commissioner considered an organisation the size 
of BHP should be capable of drafting a show cause 
letter to say exactly what the employee needed to 
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address in order to satisfy his or her employer why 
they should not be dismissed. 

The Commission in determining whether it was 
satisfied the dismissal was harsh, unjust or 
unreasonable must take into account the following 
issues pursuant to Section 387 of the Fair Work Act 
2009: 

(a) whether there was a valid reason for the 
dismissal relating to the person’s capacity or 
conduct; and 

(b) whether the person was notified of that reason; 

(c) whether the person was given the opportunity to 
respond to any reason related to the capacity or 
conduct of the person; and  

(d) any unreasonable refusal by the employer to 
allow the person to have a support person 
present to assist at any discussions relating to 
the dismissal; and 

(e) if the dismissal related to unsatisfactory 
performance by the person – whether the 
person had been warned about the 
unsatisfactory performance before the dismissal; 
and 

(f) the degree to which the size of the employer’s 
enterprise would be likely to impact on the 
procedures followed in effecting the dismissal; 
and 

(g) the degree to which the absence of a dedicated 
human resources management specialist or 
expertise in the enterprise would be likely to 
impact on the procedures followed in effecting 
the dismissal; and 

(h) any other matters that the FWC considers 
relevant. 

The Commissioner accepted Mr Hansen was the 
decision maker in relation the decision of BHP to 
terminate Crawford’s employment.  His evidence was 
that he considered Mr Ward’s determination 
Crawford’s actions were “deviant”. The Commissioner 
found Mr Hansen considered Crawford had been 
dismissive and rude to Mr Withers and Mr Ward and 
this consideration did form part of his decision making. 
The allegation Crawford had acted “rudely” and been 
“dismissive” of Mr Withers and Mr Ward was never put 
to Crawford by any person at BHP  As a result the 
Commissioner determined that Crawford was denied 
the opportunity of understanding a reason for his 
dismissal was that BHP considered him rude and 
dismissive and his conduct was deviant. 

It was also accepted Crawford was denied the 
opportunity of responding to that allegation. 

The Commissioner determined that as Crawford’s 
alleged rudeness and dismissive attitude was not put 
to him and he was not given the opportunity to 

respond, BHP had not been procedurally fair to 
Crawford. 

The Commissioner found that Mr. Hansen, in 
accepting Crawford was rude and dismissive, 
concluded Crawford would not be capable of 
complying with directions and safety procedures in the 
future. As such the Commissioner determined Mr. 
Hansen did not consider an alternative to termination 
of Crawford such as what was set out in the Step 3 
warning - 21 days suspension without pay and also 
part of the Enterprise Agreement. 

The Commissioner noted it was troubling Crawford 
was not invited to participate in the immediate 
investigation of the incident.  He considered it would 
have been reasonable for BHP to have Crawford 
supervised whilst he explained on the workshop floor 
his version of events.  The Commissioner considered it 
did not make any sense to have suspended Crawford 
immediately following the incident without undertaking 
some sort of investigation with him.   

The Commissioner concluded BHP rushed to suspend 
Crawford or, if that was in fact appropriate, it failed to 
invite him to return (with a support person) to be 
interviewed in relation to the incident.  The 
Commissioner considered this could have occurred 
within days of the incident and it would have been 
apparent to BHP this would have assisted in the 
investigation.   

The Commissioner determined it was deficient of BHP 
to not make further enquiries of Crawford given his 
strong denials of important matters - he was effectively 
“frozen out” of the enquiry and investigation. 

The Commissioner concluded that whilst a valid 
reason for dismissal had been found that Crawford had 
left the left side door of the cabin open, it was not the 
predominant reason for the dismissal.  It was a 
secondary discovery (although still a very serious 
safety breach by Crawford).  The Commissioner found 
the access and egress of the dozer by Crawford did 
not constitute a valid reason for dismissal. 

Despite various breaches of company policy, 
Crawford’s conduct with respect to the safety issues on 
22 March 2016 should have largely been a matter of 
consideration of remedy. If the incident had only been 
in relation to access and egress, the Commissioner 
concluded BHP could have determined Crawford 
deserved a further warning in relation to his conduct.  
The Commissioner noted there was simply too much 
vagueness as to what was an acceptable method of 
accessing the dozer. 

The Commissioner found dismissal due to Crawford 
leaving the left hand side door open, in all the 
circumstances, was a harsh outcome.  The 
Commissioner considered that Crawford leaving the 
door open would be unlikely to be found to be a 
“deviant or intentional act”.   
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The Commission noted the balance between the 
finding of unfair and fair treatment of Crawford had 
been made by the slimmest of margins.  He found the 
dismissal was unreasonable largely due to the lack of 
procedural fairness afforded to Crawford as he was not 
provided the opportunity to respond to the allegation 
he was rude and dismissive which was relied on as 
being a factor in determining that dismissal was 
appropriate. 

In determining compensation, the Commissioner was 
satisfied BHP had lost the necessary trust and 
confidence in Crawford being able to perform his 
duties safely on a continuous basis.  As such he 
determined reinstatement was not appropriate. 

The Commission noted there was a “disturbing” lack of 
contrition demonstrated by Crawford and as such the 
Commission was satisfied Crawford would have found 
himself at the centre of further investigations.  It was 
noted Crawford did not secure alternative employment 
until 9 August 2016, some four months post dismissal.  
His new employment pay was at a lesser rate. 

The Commissioner determined BHP should pay 
Crawford 4 months compensation.  

The Commissioner noted section 392(3) of the Fair 
Work Act 2009 required the Commission, if satisfied 
that a person was engaged in misconduct which 
contributed to the employer’s decision to dismiss the 
person, to reduce the amount it would have otherwise 
ordered by an appropriate amount on account of the 
misconduct.  The Commission determined an 
appropriate reduction was 30% on account of 
Crawford’s misconduct.   

The decision highlights to employers the importance of 
placing before an employee all of the factors that the 
decision maker is using in determining whether an 
employee is to be terminated and providing the 
employee with an opportunity to respond to those 
factors. 

The Commissioner criticised the employer for not 
involving the employee during its investigation and not 
providing all of the allegations of misconduct or safety 
breaches in the show cause letter. 

Michael Gillis 
mjg@gdlaw.com.au 
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One of the key components of the 2012 amendments 
to the NSW Workers Compensation Scheme is an 

approach to the payment of workers compensation 
benefits depending on the severity of an injured 
worker’s whole person impairment (WPI).  In particular, 
workers who are in excess of 20% WPI enjoy longer 
periods of both weekly compensation and medical 
expense entitlements.   

2017 represents a critical juncture in the payment of 
workers compensation benefits to workers who were 
injured prior to the amendments and continue to 
receive weekly compensation under the transitional 
arrangements.  A number of these workers will be 
subject to discontinuance of weekly compensation 
benefits in 2017 pursuant to Section 39 of the Workers 
Compensation Act 1987 (the “Act”) unless they can 
demonstrate WPI  in excess of 20%. 

Section 66(1A) of the Act purportedly restricts injured 
workers to only one claim for permanent impairment 
that results from an injury.  Prior to 2012 there was no 
restriction in making multiple claims for permanent 
impairment either on a physical or psychiatric basis.  
Providing the injury or condition was defined as a 
primary injury, a worker could make an application to 
the Workers Compensation Commission to be 
assessed for the purposes of WPI for both a primary 
psychological and physical injury and receive 
compensation for the injury or condition which results 
in the greater impairment. 

The 2012 amendments introduced a restriction that a 
worker can only make one claim for permanent 
impairment and also restricted injured workers to only 
one assessment of permanent impairment with an 
Approved Medical Specialist (“AMS”).  The question 
then is, where does this leave worker's who have 
previously made a claim for primary physical injury and 
subsequently wish to make a claim for a primary 
psychological injury arising out of the same workplace 
incident given the psychological injury impairment is 
higher? 

The Workers Compensation Commission examined 
such an issue in Tokich v Tokich Holdings Pty Limited 
(2015) NSWWCCPD 72. 

Mr Tokich was injured when he was assaulted in the 
course of his employment.  He was found to have 
suffered physical injuries to the cervical spine and 
lumbar spine and a primary psychological injury of post 
traumatic stress disorder and major depression.   

In 2013 Mr Tokich recovered $15,400 for 12% whole 
person impairment in respect of his physical injury.  In 
2014 Mr Tokich made a further claim for 25% whole 
person impairment as a result of his primary 
psychological injury.  The Scheme Agent declined 
liability for the claim for permanent impairment as a 
result of the psychological injury relying upon 
Section 66(1A), arguing Mr Tokich had already 
received his entitlement to permanent impairment 
when he made his claim for physical impairment in 
2013.   

 

One Claim for Permanent Impairment 

– What are the Limits? 
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The arbitrator originally found in favour of the Scheme 
Agent but Mr Tokich appealed.  Deputy President 
Roche found that a claim for impairment for a physical 
injury did not prevent a worker from making a claim for 
a primary psychological injury arising out of the same 
incident.  Deputy President Roche determined the 
meaning of “injury” could be both the injurious event 
and the pathology arising from it.  The definition given 
to injury was reliant on the necessary characterisation 
in the different sections of the legislation.  In particular, 
Deputy President Roche noted that in Section 65A of 
the Act the terminology providing that physical and 
psychological injuries are not assessed together was 
to be given the meaning of the “pathology” not being 
assessed together.  Accordingly, Deputy President 
Roche held that a claim for permanent impairment had 
not been made in respect of psychological injury in Mr 
Tokich’s case and therefore such a claim was not 
restricted by the operation of Section 66(1A) of the Act.  
Deputy President Roche considered that by giving the 
definition “injury” the meaning of “pathology” within the 
permanent impairment provisions, rather than defining 
it as “an incident” it allowed the legislative provisions to 
“work in harmony”. 

This decision makes it clear that an injured worker is 
entitled to make two claims for permanent impairment 
arising out of the same incident provided that incident 
results in primary psychological pathology (if it is 
15% whole person impairment or greater) and physical 
pathology (greater than 10% whole person 
impairment).  This would also mean the injured worker 
would not be subject to the restriction of only one 
assessment by an AMS.   

Injured workers who are in a similar position to 
Mr Tokich who face the prospect of the cessation of 
weekly compensation and medical expense 
compensation due to the operation of Section 39 may 
avail themselves of a further AMS assessment for 
either a primary psychological or physical injury 
(depending on how the injury was originally assessed) 
if a Scheme Agent disputes the level of whole person 
impairment claimed. 

Stephen Hodges 
sbh@gdlaw.com.au 
 

 
 

In NSW, in order to receive compensation payments it 
is necessary for an individual to be classified as either 
an employee or a deemed worker. This is not always a 
straightforward question.   

In the recent decision of George Mardini v Divine 
Formwork & Construction Pty Limited Arbitrator Brett 
Batchelor was called on to determine whether Mardini 

who suffered an injury to his back on 12 May 2014, 
whilst undertaking work for Divine Formwork & 
Construction Pty Limited (“Divine”) as a carpenter on a 
building site in Gerringong, was a worker as defined by 
the Workers Compensation and Rehabilitation Act 
1998 (“the 1998 Act”). 

“Worker” is defined in Section 4 of the 1998 Act as a 
person who has entered into or works under a contract 
of service or a training contract with an employer, 
whether by way of manual labour, clerical work or 
otherwise and whether the contract is expressed or 
implied, and whether the contract is oral or in writing. 

Mardini claimed he commenced full time employment 
with Divine in or around April 2014.  After he was 
injured Mardini contacted WorkCover on 19 or 20 May 
2014 and spoke to an employee who called him back 
and identified QBE as the scheme agent for Divine and 
provided a QBE claim number.  Mardini subsequently 
lodged a claim with QBE in relation to the injury.  QBE 
declined the claim denying liability on the basis Mardini 
was not a worker or deemed worker under the 1998 
Act.  QBE asserted he was not a person who had 
entered into or worked under a contract of service or a 
training contract with Divine. Mardini commenced 
proceedings in the WCC challenging that decision. 

Mardini asserted: 

 SafeWork NSW investigated the worksite where 
he was working following the injury of 12 May 
2014.   

 In January 2014 he joined Easyform where he 
worked as a carpenter performing duties including 
construction of formwork on building sites.  He left 
that employment around the beginning of April 
2014, joining Divine around that time.   

 The owner of Divine was Peter Saab. 

 He joined Divine as a formwork carpenter on a full 
time basis.   

 He was not given any employment contract nor 
was he asked to sign any documents before he 
joined the company.   

 He turned up at the site and was told to form up 
the columns with timber by a foreman Peter 
Boulos. 

 Boulos owned his own company, known as 
BBB Formwork which was unrelated to Divine.   

 He was working 7.00 am to 3.00 pm and paid 
$250.00 per day, cash in hand by Boulos.   

 He did not receive any induction from Divine.   

 He provided his own tools. 

Saab consistently denied that Divine employed 
Mardini.  Saab telephoned Mardini on 22 May 2016, 
when he asked three questions, firstly whether Mardini 
knew Saab, to which a negative answer was given.  
The second question was whether Saab had ever 
contacted Mardini and asked him to work, to which 
Mardini gave a negative reply.  According to Mardini, 

Was he a Worker or Not? 

mailto:sbh@gdlaw.com.au
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Saab said something like “You got the wrong company 
details and if you go forward I’ll take you to Court”. 

Saab in a statement dated 30 May 2014, confirmed he 
employed four casual full time staff at the time of his 
statement and they were hired when required.  He 
confirmed he had engaged a subcontractor to do the 
work at a site in Gerringong and the formwork onsite 
started around mid April 2014.  Saab asserted he did 
not hire anyone who was not a regular with the 
company.  He did hire Boulos.  Apart from the persons 
he employed he did not give permission to anyone to 
employ others to work onsite.  Saab indicated he did 
not know who employed Mardini but it was not his 
company.  He did not pay Mardini any wages at any 
stage.  He did not know of anyone who hired Mardini 
and he had told his foreman, Boulos, not to hire any 
workmen.  He did not know whether Boulos had hired 
anyone or not, contrary to his instruction. 

Boulos provided a statement to QBE’s investigators 
confirming he owned his own company, BBB 
Formwork, of which he was the only director.  He 
started to work for Divine around three to four weeks 
prior to giving his statement and mainly worked for 
them on a casual basis when he was available.  He 
was appointed as foreman for the formwork.  Boulos 
denied employing Mardini.  He was unsure what 
Mardini was doing onsite as he was not his employee.  
He did not ask anyone onsite whether someone was 
employed or not as it was not his job. 

Of critical importance in the proceedings were the 
documents produced by SafeWork NSW.  There was 
no reference as to who employed Mardini. 

In the course of submissions, Mardini’s Counsel 
submitted: 

 the site was controlled and operated by builders, 
Sam Hanna & Co Pty Limited and J Hanna & Co 
Pty Limited; 

 the companies contracted with Formaster Pty 
Limited to carry out the formwork onsite; 

 Divine supplied the labour onsite; 

 the only person who could have given permission 
to Boulos to employ Mardini onsite was Saab who 
has acknowledged he employed casual staff 
onsite including Boulos; and 

 Saab, on behalf of Divine, must have hired 
Mardini, or at least must have given consent for 
him to be working for Divine.  Saab gave consent 
to Boulos. 

Counsel for Mardini however acknowledged there was 
no direct evidence to support the submissions referred 
to above. 

Counsel for Divine submitted there was no evidence of 
any discussions between Mardini and anyone on 
behalf of Divine about such things as terms of 
employment, hours of work and rates of pay.  Further, 

there was no evidence Mardini was ever actually paid 
anything for any work onsite.  It was simply his 
assertion he was paid $250.00 cash in hand although 
there was no documentary evidence supporting same. 

Counsel for Divine submitted it was equally possible on 
the evidence for there to be a finding Mardini was 
employed directly by Boulos or one of the other 
companies onsite, apart from Divine. 

It was submitted Mardini failed to discharge the onus of 
proof required to show he was working for Divine at 
that time. 

The Arbitrator ultimately concluded there was no 
evidence to support the fact that Mardini was directly 
employed by Divine.  The Arbitrator did not accept 
Mardini’s bold assertions that he joined Divine in 
around April 2014. There was an absence of 
supporting documentation.  Further there was 
evidence to suggest Mardini may have been employed 
by Boulos, receiving cash in hand for the work 
performed.  The submissions made which were not 
supported by evidence were not accepted.   

Section 354 of the 1998 Act makes it clear that while 
the Commission is not bound by the Rules of 
Evidence, when informing itself on any matter it is to 
bear in mind the following principles: 

(i) evidence should be logical and probative; 

(j) evidence should be relevant to the facts in issue 
and the issues in dispute; 

(k) evidence based on speculation or 
unsubstantiated assumptions is unacceptable; 
and 

(l) unqualified opinions are unacceptable. 

To determine that Mardini was employed by Divine 
involved a degree of speculation and assumptions 
which were not substantiated by the evidence.   

Accordingly, the Arbitrator could not find that Mardini 
was employed by Divine.  There was insufficient 
evidence to make such a finding.   

Cogent evidence must be available to demonstrate the 
existence of an employment relationship or contracting 
arrangements that can bring a person that provides 
services to a business within the definition of a 
“deemed worker” under the 1998. Here Mardini failed 
to provide adequate evidence. He did not prove his 
case. It is not enough to simply make assertions 
without the evidence to back it up.  Mere speculation is 
not enough. 

Naomi Tancred 
ndt@gdlaw.com.au 
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The NSW Workers Compensation Guidelines for the 
Evaluation of Permanent Impairment were amended 
on 1 April 2016.  A key aspect of the changes was to 
“tighten” the assessment of permanent impairment for 
surgical scars by adding a notation that “uncomplicated 
scars for standard surgical procedures do not of 
themselves rate an impairment”. 

At the information session held by SIRA to familiarise 
the medical and legal professions regarding the 
changes Dr Pillemer advised attendees there would 
only be a percentage whole person impairment (“WPI”) 
awarded for standard surgical scars when there was a 
problem with healing.   

Application of the Amended Guideline by Approved 
Medical Specialists (“AMS”) has in our experience 
been haphazard with no reference to or even 
discussion of the amended Guidelines.  Fortunately 
application of the Guideline has been the subject of a 
recent decision of a Medical Appeal Panel in the 
matter of Chris Rider v Pile & Bucket Pty Limited. 

As a consequence of a work related injury the Mr Rider 
underwent right total knee replacement surgery in 
May 2013.  The treating specialist failed to mention the 
scarring in any of his post surgery reports and Mr Rider 
did not comment on the surgical scarring in his filed 
statement.  Dr Bodel who provided an IME report on 
the Mr Rider’s behalf added 1% for scarring.  The AMS 
agreed with Dr Bodel and also awarded 1% WPI. 

On the basis the scarring to Mr Rider’s knee was an 
uncomplicated scar arising from a standard surgical 
procedure and that an assessment of 0% WPI would 
be “best fit”, the employer lodged an appeal against 
the AMS’ assessment. 

The Medical Appeal Panel referred Mr Rider for 
examination by one of its members, Dr Noll, who 
provided a report to the Panel.  Mr Rider advised Dr 
Noll he was unable to kneel but the surgical scar on his 
right knee did not influence any of his activities of daily 
living.  The doctor observed a 7cm fine, longitudinal, 
midline anterior surgical scar with a relatively good 
colour matched to the surrounding skin.  There were 
no staple or suture marks, no adherence to underlying 
tissue and no contour defect.  Mr Rider reported some 
tenderness on palpation, particularly over the region of 
the tibial tuberosity. 

The Panel applied paragraph 14.8 of the Permanent 
Impairment Guidelines which provides: 

“The TEMSKI is to be used in accordance with the 
principle of “best fit”.  The assessor must be satisfied 
that the criteria within the chosen category of 

impairment best reflect the skin disorder being 
assessed.  If the skin disorder does not meet all of 
the criteria within the chosen category, the assessor 
must provide detailed reasons as to why this 
category has been chosen over other categories.” 

The Panel also observed the following words appear at 
the foot of Table 14.1: 

“This table uses the principle of “best fit”.  You should 
assess the impairment to the whole skin system and 
then determine which impairment category best fits or 
describes the impairment.” 

The Panel agreed the AMS failed to provide detailed 
reasons in accordance with paragraph 14.8 however 
the Panel considered an assessment of 1% WPI was 
the “best fit” based on Dr Noll’s observations.  

In the Panel’s opinion the scar would be obvious when 
Mr Rider was wearing shorts, was easily located and 
minimally pigmented but there was some contrast with 
the surrounding skin.  The difficulty with kneeling is 
partly attributable to the scar and the resulting 
tenderness over the tibial tuberosity.  In those 
circumstances the Panel considered an assessment of 
1% WPI was a better fit than 0% WPI which would be 
associated with a scar which is barely distinguishable, 
unable to be easily located and not clearly visible with 
usual clothing. 

The Panel observed that although paragraph 4.6 of the 
Guidelines provides that “uncomplicated scars for 
surgical procedures do not, of themselves, rate an 
impairment”, that does not rule out an impairment 
rating if it is considered appropriate.  In this case the 
scar was tender on palpation which added to the 
impairment suffered as a result of the total knee 
replacement. 

Whilst the changes made to the Guidelines were 
specified to tighten the assessment of WPI for surgical 
scars, the foregoing decision indicates that from the 
Appeal Panel’s perspective the principles of “best fit” 
override the intention to exclude an impairment rating 
for uncomplicated standard surgical procedures.  This 
will be particularly so in circumstances where the 
effects of the scarring can be interpreted as adding to 
the impairment suffered as a result of the surgery.  An 
example of this is where there is tenderness on 
palpation. 

Belinda Brown 
bjb@gdlaw.com.au 
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To scar or not to scar? That is the 
permanent impairment question 



 

GDGHDDDD18 

  

GD NEWS / MARCH  2017  

 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any Court 
judgment.  This publication should not be treated as providing any definitive advice on the law.  It is recommended 

that readers seek specific advice in relation to any legal matter they are handling. 

 


