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When an insurer is notified of a claim by or on behalf of 
its insured pursuant to a contract of insurance, the 
insurer is duty bound to investigate the circumstances 
giving rise to the claim and to confirm whether or not 
the insurer accepts liability to indemnify the insured in 
respect of the claim. 

The central feature of this inquiry by an insurer is to 
determine whether or not the claim falls for cover 
under the insuring clause of the contract of insurance 
and is not otherwise excluded pursuant to the terms 
and conditions of the insurance policy. 

At the time of communicating the insurer’s decision on 
indemnity to its insured, the insurer will have gathered 
information and documentation which often includes 
expert reports regarding the cause of any loss and 
damage suffered by the insured. 

But what if the insured agrees to indemnify its insured 
based on flawed expert reports?  

What if, after indemnity has been confirmed, and 
moneys paid under the policy in respect of the 
insured’s loss and damage, it later transpires the 
expert opinion upon which the insurer relied was either 
incorrect or incomplete? 

Can the insurer withdraw its admission of liability after 
obtaining correct expert opinion that suggests the 
original decision to indemnify was flawed and the 
insurer can in fact rely upon an exclusion clause under 
the policy? 

These issues were the subject of an interlocutory 
application at the Supreme Court Sydney before her 
Honour Justice Bergin, the Chief Judge in Equity. 

In Mobis Parts Australia Pty Ltd v XL Insurance 
Company SE, her Honour granted leave for the insurer 
to amend its Commercial List Response to include a 
defence relying upon an exclusion clause under a 
policy of insurance where the insurer had previously 
agreed to indemnify its insured. 

Mobis owned a warehouse at Eastern Creek in Sydney 
that was severely damaged in a storm.  Mobis made a 
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claim under a Property Damage & Business 
Interruption Policy of Insurance issued by XL. 

XL appointed loss adjusters who, in turn, engaged 
engineers to review the warehouse and assess 
compliance with Australian Standards. 

The engineers subsequently produced a report to XL 
based on structural drawings that were made available 
but at a time when the engineers did not have access 
to architectural drawings. 

The engineers described their report as “preliminary” 
until they saw the architectural drawings to verify the 
dimensions used in their analysis. 

The engineers concluded that the collapse of the 
warehouse building was a direct result of the hail storm 
event resulting in the combination of hail stones, water 
and ice on the roof greatly exceeding the design loads 
required under Australian Standards. 

XL wrote to the solicitors for Mobis accepting liability to 
indemnify Mobis: 

 “…on the basis of known facts and circumstances 
and subject to the applicable terms and conditions.” 

Mobis commenced proceedings in respect of the claim 
seeking declarations that XL was liable to indemnify 
Mobis in respect of storm losses and under the policy. 

The proceedings were listed for hearing with a 10 day 
estimate. 

Mobis subsequently served its own expert reports from 
an engineer. 

Upon reviewing this expert evidence, XL concluded 
that the warehouse may have been defectively 
designed, something not previously considered by XL 
because it had not been suggested by XL’s engineers. 

This issue had a direct bearing on the applicability of 
an exclusion clause in respect of faulty or defective 
design or materials. 

XL’s lawyers engaged another expert engineer who 
reported to the insurer that the design did not comply 
with Australian Standards. 

The question before Justice Bergin was whether XL 
was precluded from defending the proceedings on the 
basis of the faulty design exclusion because it had 
previously admitted liability to indemnify Mobis. 

In arriving at a decision to grant leave permitting XL to 
rely on the faulty design exclusion, her Honour made 
the following remarks in her judgment: 

 “The commercial community depends upon insurers 
dealing with claims with promptitude…In complying 
with its obligations of the utmost good faith [XL] 
admitted liability to the extent that it saw fit, reserving 
its position in respect of the issue that had arisen in 
respect of the extent of its liability, and qualifying its 
admission as being made on the basis of facts and 
circumstances then known.  As a matter of 
practicality for the commercial community, such 

qualified admissions may be seen as preferable to a 
declination of a claim.  They insured runs the risk…of 
acting upon the qualified admission with the prospect 
that there may be the change in circumstance that 
may justify the insurer withdrawing the admission.” 

Bergin CJ in Eq was satisfied XL had an arguable case 
and accordingly granted leave to amend its defence 
notwithstanding its earlier admission of liability. 

This case illustrates the relevant circumstances that 
may give rise to an insurer being permitted to withdraw 
an earlier admission of liability to indemnify its insured. 

The key to unlocking the Court’s power to grant leave 
in favour of the insurer is the wording of the admission. 

Here, the insurer admitted liability to indemnify its 
insured but qualified that admission by reference to 
“known facts and circumstances” and in accordance 
with the “policy terms and conditions”. 

These pivotal phrases should be adopted by all 
insurers when conveying to its insured the insurer’s 
decision on indemnity, especially when the insurer 
agrees to indemnify the insured. 

The decision by Justice Bergin confirms that insurers 
will not always be shut out from running an arguable 
defence, even if contrary to earlier admissions. 

Darren King 
dwk@gdlaw.com.au 

 

The NSW Court of Appeal has recently considered the 
liability of a local Council and its contractor for injuries 
sustained by a worker whilst collecting and emptying 
garbage bins (Penrith City Council v Healey; GIO 
General Limited v Healey).  

Ralph Healey was an employee of Usshers Pty Limited 
(“Usshers”) who would collect and empty garbage bins 
in the Local Government Area of Penrith City Council.  
Usshers had entered into a contract with the Council 
which obliged it to empty bins on a daily basis.  

The Council was responsible for maintenance of the 
bins. 

On 1 December 2004 there was a restructure and the 
plaintiff’s employment was transferred to Usshers Solid 
Waste Pty Limited (“Solid Waste”), a related company.  
Usshers however remained the contracting party as 
the contract was not assigned. 

Healey sustained a shoulder injury whilst lifting and 
emptying a bin on 29 November 2004.  He also 
claimed that he had sustained injury to the shoulder 
due to the nature and conditions of his employment 
with Solid Waste.   

Independent contractors, 
indemnity  and other things 
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Healey commenced proceedings against Penrith City 
Council in 2007 arguing that the Council were in the 
position of a “quasi employer”.  He subsequently 
commenced separate proceedings against GIO in 
2012 pursuant to Section 601AG of the Corporations 
Act 2001 as at that time Usshers were deregistered.   
Usshers had entered into a public liability policy with 
GIO on 30 October 2004. 

Healey was unable to pursue a work injury damages 
claim against Usshers (his employer) in relation to the 
specific shoulder injury as his injury did not meet the 
threshold of 15% whole person impairment required to 
sue his employer.  His claim against Usshers was 
therefore a claim in relation to the nature and 
conditions of his employment, on the basis that 
Usshers retained a supervisory role once his 
employment had been transferred to Solid Waste.  
Healey contended that despite the fact he was 
employed by Solid Waste the contractual obligations 
were still undertaken by Usshers and Usshers 
maintained direction and control over the method of 
work.  Healey therefore argued that Usshers owed him 
a duty of care analogous to that of an employer. 

The proceedings were subsequently consolidated and 
proceeded to hearing in 2013. 

At trial Justice Adams found both the Council and GIO 
liable and awarded damages in excess of $1million. 

Both the Council and GIO appealed. 

The complexity of the case is demonstrated by the fact 
that the appeals by GIO and the Council were allowed 
but for different reasons. Justice Simpson in dissent 
was of the view that GIO’s appeal should be 
dismissed. 

The Council’s appeal was in relation to the finding of 
the trial judge that the main cause of Healey’s injuries 
was the damaged bins.  The Court of Appeal was of 
the opinion this was not supported by the medical 
evidence and in fact that evidence suggested that it 
was the nature and conditions of Healey’s employment 
that caused his shoulder problems.   The Council had 
no responsibility for Healey’s day to day work and 
therefore had no liability to Healey. 

The situation involving GIO was more complex.  GIO 
denied liability and also denied that it would be liable to 
indemnify Usshers in relation to Healey’s claim if that 
company was still registered.  GIO relied on an 
exclusion clause within the policy which provided that: 

“13 Contractors and Supplied Labour 

Personal injury to any person who is not your 
employee but has been engaged to perform work on 
your behalf or for your benefit where the contract 
price or value of the total works relating to the 
engagement of the person (whether the work of the 
person forms all or part of such works) exceeds 
$20,000.00 during the period of insurance.  However, 
this exclusion only applies to personal injury to 
persons: 

(a) who are employed by an employment or 
placement agency, labour hire company or any 
other organisation, Government body or person 
whose business is, or includes, the supply of 
labour: and 

(b) whose work is performed in whole or part under 
your care, control, direction or supervision; or 

...” 

Basten JA was of the view that the exclusion clause 
applied and GIO would not have been liable to 
indemnify Usshers.  His Honour was of the opinion that 
Usshers retained responsibility for carrying out the 
work.  Basten JA in his judgment noted that it should 
be initially considered whether Healey was engaged to 
perform work on behalf of Usshers or for Usshers’ 
benefit.  

Basten JA concluded that: 

“if that description were apt and there were some 
kind of “joint venture”, no doubt Usshers retained a 
duty of care with respect to the nature and conditions 
of the claimant’s work.  However, if that were the 
case, the claimant’s work was performed, at least in 
part, under Usshers care, control, direction or 
supervision.  In that case, the exclusion in Clause 
13(a)(i) was engaged. 

The inconsistency between the respective findings 
was not explained in the course of the appeal.  On 
one view, the claim against the employer failed 
whichever analysis was to be adopted.  However, the 
evidence did not support the view that when the 
claimant’s employment was transferred to Solid 
Waste, Usshers no longer retained any obligation to 
supervise his work.  The contract with the Council 
was not assigned and Usshers remained responsible 
for carrying out the work.  Solid Waste provided the 
claimant’s labour to Usshers, which continued to 
supervise his work.   

Accordingly the exclusion in Clause 13 applied; the 
policy did not respond to any liability Usshers may 
have had to the plaintiff.  The appeal by the insurer 
should be allowed.” 

Simpson JA and Emmett AJA in contrast found that the 
exclusion did not apply.  Both judges were of the view 
that the exclusion did not apply as Solid Waste was not 
a labour hire company, rather, a related entity to 
Usshers.  Emmett AJA was also of the view that the 
exclusion did not apply as he accepted the finding of 
Adams J that Healey’s work was not performed under 
the supervision of Usshers. 

Their Honours however disagreed in relation to the 
liability of Usshers. 

Emmett AJA was of the view that once Healey’s 
employment was transferred to Solid Waste Ussher no 
longer owed him a duty of care analogous to that owed 
by an employer. 

Emmett AJA stated: 
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“The primary judge simply did not make any finding 
as to the basis upon which a duty was owed to Mr 
Healey by Usshers after 30 November 2004. A 
fortiori, his Honour made no finding as to what the 
content of that duty might be. In the light of his 
Honour’s finding that Usshers ceased to exercise any 
care, control, direction or supervision of Mr Healey, it 
is not possible to glean the content of any duty that 
might have been owed to Mr Healey by Usshers, as 
distinct from his employer, Solid Waste. 

Further, the primary judge did not make any finding of 
any breach on the part of Usshers of any duty said to 
be owed by it to Mr Healey. In order to do so, it would 
be necessary for his Honour to specify the 
responsibilities on the part of Usshers that continued 
after 30 November 2004 as regards the nature and 
conditions of Mr Healey’s work. His Honour made no 
finding as to any steps or action that Usshers’ should 
have taken in order to discharge any duty of care 
owed by it. Indeed, his finding that Mr Healey was no 
longer under the care, control, direction or 
supervision of Usshers is inconsistent with the finding 
of a breach of duty on the part of Usshers. 

It is difficult to see why Usshers, once it had parted 
with its business to Solid Waste, would owe a duty 
analogous to that of an employer to its former 
employees, who had become employees of Solid 
Waste.” 

In contrast Simpson AJ was of the view that despite 
the findings of the trial judge there was ample evidence 
that Usshers had breached their duty of care and so 
her Honour dismissed GIO’s appeal. 

So what is the end result?  Ultimately neither the 
Council nor GIO were liable to the plaintiff.  However 
the case is again a reminder that what seems to be 
simple facts can result in great complexity and facts 
and exclusion clauses must be carefully considered – 
and sometime even the Court of Appeal cannot agree 
on their application, 

Amanda Bond 
asb@gdlaw.com.au 

 

The Court of Appeal has recently dismissed an appeal 
by a host employer in relation to a damages claim for 
injury to a worker injured at their factory (Jurox Pty 
Limited v Fullick).   

Not only was the host employer unsuccessful in the 
defence of the claim, they were responsible for the 
totality of the judgment as the Court found no liability 
on the part of the labour hire employer. 

Sandra Fullick claimed that she sustained injury on 
5 December 2011 whilst she was working at the Jurox 
factory.   Jurox was not Fullick’s employer, rather she 

was employed by a labour hire company, Integrated.  
Fullick commenced employment with Integrated in late 
2009 and in January 2010 was assigned to work at the 
Jurox factory.   

Jurox was the manufacturer of veterinary 
pharmaceutical products and at the time of her injury 
Fullick was working in a section of the factory which 
made canine oral hydration pharmaceuticals.  The 
“powder room” where Fullick was working was not 
used regularly but only used four to five times a year.   

In the room was a machine which was used to pack 
pharmaceutical products into sachets.  Fullick 
contended that she had to empty 25kg of Dextrose into 
one of the hoppers on the machine and 10-20kg bags 
of a salt substance into the other hopper.  The 
substances would then be mixed and placed in the 
sachets.   

The bags of Dextrose were stored on pallets outside 
the powder room and a lifter would be used which was 
lowered to the level of the pallet.  The bag of Dextrose 
would then slide onto the platform and the lifter would 
be wheeled into the powder room. 

Fullick contends that she sustained injury to the back 
on 5 December 2011 whilst she was emptying a bag of 
Dextrose into the hopper and commenced proceedings 
in the District Court against Jurox.   

Her employer Integrated was not a party to the 
proceedings as Fullick did not satisfy the threshold of 
15% permanent impairment required to bring a claim 
for work injury damages against her employer. 

The matter proceeded to hearing before his Honour 
Judge Mahony in the District Court.  His Honour 
determined that the process that was devised by Jurox 
did not involve Fullick having to lift 25kg bags as she 
alleged.  His Honour determined that the system of 
work was not unsafe.  

That did not however mean that Jurox escaped liability.  
The trial judge found that Fullick was not operating the 
system as she had been instructed to do.  Rather, the 
trial judge found that rather than Fullick allowing the 
Dextrose to “cascade into the hopper by force of 
gravity” she leaned forward from the waist and it was 
that technique that resulted in her injury.  The system 
of work was not unsafe however Jurox had failed to 
supervise the system of work and Fullick and that 
failure had resulted in her injury. 

Fullick was therefore successful in her claim against 
Jurox. 

The trial judge also considered the potential liability of 
the employer (as his Honour was required to do as a 
consequence of the provisions of the Workers 
Compensation Act 1987) and determined there was no 
such liability.  Although the employer had audited the 
work environment, no audits had been undertaken of 
the powder room.  Further, if the employer had 
undertaken any such audit, any audits would have 

You can have a safe system but 
you still have to supervise 
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identified a safe system of work but would not have 
identified the inadequate supervision. 

The trial judge therefore awarded the plaintiff damages 
of $588,515.00. 

The appeal filed by Jurox was in relation to both 
liability and quantum. By a two to one majority the 
appeal was dismissed.  

Justice Simpson delivered the leading judgment in the 
Court of Appeal.   

Justice Simpson concluded that: 

“The conclusion that I have drawn above, that the 
respondent’s practice was to operate in an incorrect 
(and risky) way, speaks clearly to the degree of 
negligence on the part of Jurox.  The respondent 
performed the task in that way in the knowledge that 
Ms Soper was present in the powder room, a 
circumstance that must (if she had thought of it) have 
given her a sense of security that her technique was, 
at least, acceptable.  Indeed, Ms Soper described her 
as “good at” the job.  That her incorrect technique 
went unobserved and unremarked, even in the 
presence of her instructor, is relevant to the standard 
of care to be required of the respondent for the 
purpose of Section 5R(2)(a) as well as the question 
of what she knew or ought to have known, for the 
purposes of Section 5R(2)(b).  The respondent’s 
incorrect technique resulted, not from a conscious 
departure from what she had been taught, or even 
carelessness, but from the entrenchment of a 
practice that ought to have been, and could easily 
have been, corrected at an early stage.  It may safely 
be inferred that the respondent did not know she was 
using the wrong (and a risky) technique; the 
presence of her instructor in the powder room, 
without comment as to her technique, does not leave 
open a conclusion that she ought to have known that 
her technique was incorrect, and exposed her to 
danger.” 

Her Honour therefore concluded that there was 
inadequate supervision, particularly in circumstances 
where there was a supervisor present who did not 
correct Fullick’s technique.  If there had been any 
supervision it would have been evident that Fullick was 
using an incorrect method.  Justice Simpson also 
agreed with the trial judge that there was no liability on 
the part of the employer.  Any inspection would have 
uncovered a safe system of work but not the 
inadequate supervision by Jurox.  In the circumstances 
there was also no contributory negligence. 

The appeal in relation to quantum was also dismissed. 

The decision is a reminder to both host employers and 
employers that it is not enough in itself to provide a 
safe system of work.  Ongoing supervision is 
necessary to ensure that employees do not deviate 
from that system and sustain injury as a consequence. 

Amanda Bond 
asb@gdlaw.com.au 

 
 
 

 

The NSW Court of Appeal has recently handed down 
judgment in Hutchison Construction Services Pty 
Limited v Fogg and Fogg v Les Quatre Musketeers Pty 
Limited.  It involved an appeal against the decision of 
his Honour Johnson J of the Supreme Court. 

On 13 October 2008 Fogg was delivering building 
materials to a building site.  Whilst unloading sheets of 
plasterboard from a truck he fell over, injuring his ankle 
and knee.  He commenced proceedings against 
Kane Constructions (NSW) Pty Limited, the head 
contractor.  Kane contracted with Hutchison 
Construction Services Pty Limited for the external 
cladding and interior refurbishments of the buildings at 
the site and in 2012 Fogg joined Hutchison to the 
litigation.  By separate proceedings Fogg also sued his 
employer Les Quatre Musketeers Pty Limited t/as 
Plastamasta South Coast which had contracted to 
supply materials to Hutchison.   

The trial judge, Johnson J accepted Fogg’s account of 
the accident and entered judgment in the amount of 
$944,255.03 against Hutchison alone.  He further 
ordered Fogg pay the costs of Kane and Plastamasta 
but Hutchison pay Fogg’s costs.   

Both Hutchison and Fogg appealed the orders. 

The issues arising on appeal were as follows: 

 Hutchison challenged the primary findings of facts 
as to how Fogg was injured; 

 Hutchison challenged the formulation of the 
primary judge of the duty of care found to have 
been owed by it and the findings of breach and 
causation; 

 Hutchison and Fogg challenged the primary 
judge’s finding with respect to contributory 
negligence; 

 Hutchison challenged the finding that the 
employer had no responsibility for Fogg’s injuries 
and consequently there was no reduction 
pursuant to Section 151Z of the Workers 
Compensation Act 1987; 

 Fogg challenged the calculation of damages; 

 Fogg challenged the order as to costs maintaining 
that a Bullock or Sanderson Order should have 
been made with respect to the costs of Kane. 

The leading decision was delivered by his 
Honour Leeming JA with whom Beazley P and 
Meagher JA agreed. 

His Honour reviewed the factual circumstances of 
Fogg’s claim and in particular the controversial and 
non controversial elements thereof. His Honour noted 
that Fogg attended at the building site on 13 October 

To Appeal or Not to Appeal? That is 
the question 
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2008 to make a delivery to one of its regular clients, 
Hutchison.  The load consisted of some 3,600kg of 
material consisting of 80 sheets of cladding.  Of these 
were 14 sheets of vilaboard with a total weight of 
932kg equating to 66kg per sheet.  Fogg and his 
offsider unloaded material at one end of the building 
site without incident however when they proceeded to 
the other end of the site where the balance of the 
materials were unloaded Fogg allegedly fell and 
twisted his ankle. 

Fogg gave evidence that despite there being a loading 
dock on the building site he was directed to unload the 
materials at another part of the site that was not 
designed for deliveries and in the course of doing so 
he sustained a significant rolling injury to his left ankle. 

The case was primarily determined through the 
primary judge’s findings of fact as to the state of the 
second loading area and whether a step was present 
at the time of loading. In particular a photograph 
alleged to have been taken prior the incident showed 
the subject step in place. Hutchison submitted that the 
photograph showing this step amounted to an 
“incontrovertible fact” that compelled the primary judge 
to find that the step was in place on the day of the 
accident.  

Leeming JA disagreed. He noted that there was no 
evidence as to when the photograph was taken. 
Furthermore there was no other evidence that assisted 
with proving when the step was created. His Honour 
noted that it was entirely open to the primary judge to 
conclude that “much, if not all of their (the other 
witnesses) evidence (was) entirely reconstructed” 
when one considered the time that had passed and the 
fact that the witnesses saw the incident as 
unremarkable.  

His Honour therefore stated that there was no 
incontrovertible fact or uncontested testimony 
inconsistent with Fogg’s case. In particular and in a 
passage that should be borne in mind whenever 
determining whether to appeal a primary decision 
maker’s reasoning, his Honour stated: 

“…this is not a case where the primary judge merely 
recited the competing documentary and testimonial 
evidence and expressed a preference for one as 
opposed to the other. The primary judge…gave 
prominence to the fact that the contemporaneous 
documents prepared… broadly corroborated Mr 
Fogg’s testimonial evidence. His Honour devalued 
the reconstructed evidence… the primary judge 
adopted reasoning so far as possible on the basis of 
contemporaneous materials, objectively established 
facts and the apparent logic of events…” 

With respect to duty, breach and causation his Honour 
noted that there was no error made by the trial judge in 
the formulation of the risk of harm being  that “the 
Plaintiff would suffer injury by virtue of losing his 
footing on the uneven surface on which he was 
directed to unload the heavy and unwieldy 
plasterboard products.” He found no error in the 

precautions identified by the primary judge, which 
included the obvious step of simply waiting for the 
loading dock to come free. 

Despite Hutchison’s protestations that it was “just 
another contractor”, thereby contrasting with the role of 
the head contractor on site, his Honour noted that 
Fogg’s delivery was to Hutchison, not Kane, whose 
employee directed Fogg and his offsider to unload at a 
place and time that exposed them to a risk of injury. 
Leeming JA also noted that despite it being alleged 
that the primary judge should have spent more time in 
determining causation, this was a case where 
causation was so “intertwined with breach” so as to not 
warrant further articulation. 

With respect to contributory negligence, his Honour 
noted and rejected Fogg’s argument that he was the 
least experienced of the three men involved in the 
unloading process. His Honour was of the view that the 
fact that the relative responsibly attributed to Hutchison 
was almost six times greater than that attributed to 
Fogg reflected Fogg’s inexperience and the control 
exercised by Hutchison’s employee in the process. Hi 
Honour also rejected Hutchison’s argument that Fogg 
should have taken greater care whilst walking on an 
uneven building site.   

Despite the non delegable duty of care owed to Fogg 
by his employer Plastamasta, his Honour rejected the 
ground of appeal based upon the failure of the trial 
judge to make a deduction for its negligence. There 
was no evidence that Fogg’s offsider directed him 
where to unload or gave him directions. Indeed the 
offsider did no more than follow Hutchison’s 
employee’s direction and hence no deduction was 
made for employer liability. 

Furthermore the Court increased the plaintiff’s 
damages but did not disturb the costs order in favour 
of Kane. 

This case is specifically important for considering when 
to appeal a trial judge’s finding of fact. The more 
considered the reasoning of the decision maker, 
especially when it utilises contemporaneous records 
and logic, the less likely the chances of a successful 
appeal based upon a finding of fact.  

In addition the case confirmed previously held views 
that where an employer has no say in the task being 
undertaken nor control of the area in which it is 
undertaken there will be little if any deduction from a 
plaintiffs claim for the employer’s negligence.  

Joshua Beran 
jrb@gdlaw.com.au 

 

A construction site is no stranger to workers’ 
compensation claims.  However, where there is a risk 
of injury or death, companies may face a conviction 

Risk of Death or Serious Injury – 
Penalties for Companies and 
Directors 
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and/or fine for breach of the Work Health and Safety 
Act 2011 (“the Act”).  A breach of the Act is not taken 
lightly by SafeWork who prosecute the claims, nor the 
District Court judges who convict the companies and 
company directors for such offences.  The following 
two cases demonstrate some of the factors the Court 
will take into account when sentencing an offender. 

In SafeWork (NSW) v Romanous Contractors; 
SafeWork (NSW) v John Allen Romanous [2016] 
NSWDC 48, the offenders were charged and convicted 
with a failure to comply with the health and safety duty 
under Section 19(1) of the Act which exposed a worker 
to a risk of death or serious injury contrary to Section 
32 of the Act.   

Romanous Contractors were the principal contractor 
on a multi-storey retail construction in Mortdale.  Mr 
Romanous was the sole director and shareholder of 
Romanous Contractors and the site manager at the 
premises.  He attended the premises daily to supervise 
the subcontractors.  Mr Czyz was engaged to perform 
mason and blocklaying, and labouring duties at the 
site.  During the course of his work at the site, he 
reported to Mr Romanous.   

In around August/September 2012, a concrete slab 
was poured onto the second level of the premises.  
The slab included a penetration of approximately one 
metre by one metre, 5.1 metres above the level below.  
Formwork was in place beneath the penetration. 

On about 14 September 2012, Mr Romanous 
instructed a worker to cover the penetration with 
plywood and bolt it to the concrete slab.  The worker 
proceeded to cover the penetration with the plywood 
however he did not bolt it to the slab.  Mr Romanous 
instructed the worker to nail down the plywood until 
another drill could be obtained.  That worker 
responded that he would do so the following morning 
prior to any other workers attending the site. 

The following morning, that worker attended the site 
and saw that two timber planks owned by Mr Czyz had 
been positioned underneath the plywood covering the 
penetration.  Neither the worker nor Mr Romanous 
checked whether the plywood had been secured to the 
slab.   

About five days later, Mr Czyz and a number of 
bricklayers commenced work at the premises.  Mr 
Romanous arrived at about 7.15 am to inspect the site 
and instruct the workers.  He spoke with Mr Czyz and 
provided him with instructions before leaving the 
premises.  Shortly thereafter, Mr Czyz was seen 
driving a forklift onto the north east corner of the slab 
and then disappeared from view.  Mr Czyz was later 
found lying directly beneath the penetration in the 
concrete floor.  He had sustained fatal head injuries 
and died at the scene. 

SafeWork inspected the premises and found that the 
plywood had not been nailed down or otherwise 
secured.  A Site Safety Management Plan and OHSE 
Management Plan had been in place prior to the 

incident; however these plans did not address the risk 
of a person falling through an unsecured penetration.  
There were no other procedures or systems in place to 
address this risk.  SafeWork considered the work 
performed by Romanous Contractors to be high risk 
construction work because it involved a risk of a 
person falling more than two metres (see Clause 291 
of the Work Health and Safety Regulation).  
Accordingly, a written Safe Work Method Statement 
(“SWMS”) was required; however it was not in place.  
Romanous Contractors had not informed the workers 
at the premises of the existence of penetrations on the 
second floor and a number of workers had been 
unaware of the penetrations prior to the incident. 

Following the incident, Romanous Contractors 
implemented a number of safety measures, including 
consulting a safety auditor to prepare an audit report of 
safety hazards at the premises. 

Mr Romanous provided an Affidavit according to which 
he was the health and safety officer on the premises 
between 1 April 2012 and 30 June 2013.  When any 
subcontractor came onto the site for the first time, he 
would carry out a site induction which would include 
going through the Site Safety Management Plan and 
daily toolbox talks with all people who would be 
working on the site that day.  Mr Romanous deposed 
that he would identify penetrations, assess the risk and 
identify control measures to address the risk.  When a 
penetration was created, he would direct a worker to 
cover it, usually with plywood secured by nails.   

Mr Romanous provided evidence that on the morning 
of 18 September 2012, two days before the incident, 
he had instructed Mr Czyz to erect a pedestrian crash 
barrier around the penetration as he believed the 
plywood cover would not be sufficiently strong to 
withstand the weight of a forklift.  On the morning of 
the incident, Mr Romanous noticed that the barriers 
had not been erected and instructed Mr Czyz to erect 
the barriers on the slab around the penetration and 
that the forklift was not to be used until this had been 
performed. 

Mr Romanous led evidence that he had a good safety 
record with only two other minor safety related 
incidents on sites where he had previously worked as 
site manager.  The Court found that the description of 
“two minor safety incidences” to be misleading and that 
there had been a risk to safety of a similar nature 
which had been present more often when he was a 
site manager than stated in his first Affidavit.  However, 
his Honour did consider that Mr Romanous was a 
person of good character and should be entitled to a 
reduction in sentence by reference to that. 

The Court considered the objective seriousness and 
circumstances of the crime and the gravity of the 
offence.  The Court found that the risk presented by an 
unprotected penetration was obvious.  Mr Romanous 
had actual knowledge of the danger and the steps that 
should be taken to eliminate or minimise the risk of 
falling through such unguarded penetrations.  The 
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Court also considered that at the time there were at 
least four other workers exposed to the risk.  The Court 
considered that this was a high risk construction 
activity and that the offenders fell well short of that 
expected of responsible persons involved in such 
activity. 

The Court found that Mr Romanous did not accept 
responsibility for his own omissions or the omissions of 
Romanous Contractors.  Further there was no 
explanation as to why there was no SWMS.  While the 
Court considered that the death of the worker did have 
some psychological effect on Mr Romanous, no 
medical evidence was served in support of this.   

The Court considered that while Romanous 
Contractors would be wound up at the conclusion of 
the proceedings, it was possible that Mr Romanous 
would return to building work including high risk 
construction activity.   

The Court convicted Romanous Contractors and fined 
the company $500,000.00 to be discounted by 15% to 
take into account the plea of guilty.  Mr Romanous was 
convicted and fined $90,000.00 to be discounted by 
5% to take into account the plea of guilty and was 
ordered to pay the Prosecutor’s costs. 

In SafeWork (NSW) v JSN Hanna Pty Limited [2016] 
NSWDC 117 the offender was a principal contractor for 
the development of a block of residential units in Lane 
Cove.  Mr Silva was a labourer employed by Ultra Wall 
to assist with the installation of Architectural Framing 
System (“AFS”) wall panels.   

On 7 December 2012, Mr Silva was working at the site 
assisting with the installation of AFS panels on the 
second floor.  He had previously assisted in installing 
these panels at other sites but this was his first day at 
the Lane Cove site.  The work required him to stand on 
a bay extension scaffold in the lift shaft.  The lift shaft 
extended over four floors including two basement 
floors.  The edge of the hop up scaffold was 
unprotected.  In order to balance himself, Mr Silva 
placed his right foot on to a piece of timber which was 
secured to the wall at floor height.  The piece of timber 
was not intended to be weight bearing but was instead 
there to align the wall and to serve as formwork when 
the concrete was poured to fill the wall.   

The timber gave way and Mr Silva fell approximately 
12 metres.  He suffered a head wound requiring 
stitches, swelling and lacerations of the face, neck pain 
and bruising.  He was absent from work for eight days 
and commenced work with another employer on 
16 January 2013.   

Mr Silva’s employer relied on the system of work used 
by Davidson Group Installations Pty Limited (“DGI”) 
who had engaged Mr Silva’s employer.  The SWMS 
identified the risk of falling from height and listed the 
main control measure as being the use of scaffolding.  
Mr Silva was inducted onto the site by both the 
offender and DGI and had attended toolbox talks with 
Ultra Wall employees.  He was placed with more 

experienced employees to show him how to carry out 
work on the site.  It was documented whether workers 
had received safety gear and whether they had a 
White Card.  Regular site inspections and toolbox talks 
were held however these were not documented. 

The director of the offending company provided 
Affidavit evidence that the business was a family run 
business and usually took on one project at a time.  
The business had operated for 45 years without any 
serious incidents.  At the time of the incident the 
company had a WHS project safety plan in place.  This 
provided site safety rules that elevated works must be 
carried out in accordance with regulations, WorkCover 
directions, Codes of Practice and instructions from the 
offender.  Scaffolding at the site was erected.   

On the date of the incident, Mr Hanna, the director of 
JSN Hanna, had arrived at the site at approximately 
5.00am.  He did not observe the contractors working 
around the lift shaft but was available to be consulted if 
any concerns arose.  By 9.00 am he was informed of 
the incident.  Mr Hanna provided evidence that he 
would conduct daily safety walks at the site to ensure it 
was safe for workers prior to their arrival.  Mr Hanna 
did accept that the company failed to maintain site 
scaffolding in or around the lift shaft; failed to ensure 
that workers were directed not to work at a height 
where there were inadequate fall protection measures; 
and failed to ensure that Mr Silva had been instructed 
in safe work procedures.  Mr Hanna also gave 
evidence that the company offender had made a 
number of donations to charities and supported 
MATES in construction which aims to reduce suicide 
rates among construction workers.   

The Court was satisfied that the harm suffered by 
Mr Silva was not substantial.  The offender did not 
have any prior convictions and was of good character.  
He also found the offender was not likely to reoffend.  
The Court also gave weight to the fact the offender had 
demonstrated remorse and had entered a plea of guilty 
and was cooperative with the investigation.  The Court 
was satisfied that, due to an impeccable safety record, 
the unguarded hop up was an oversight in the 
implementation of the safety system.  The Court 
accepted the evidence of Mr Hanna that it was never 
intended to be a work platform.   

The Court convicted JSN Hanna and fined the 
company $100,000.00 to be discounted by 12.5% to 
take into account the plea of guilty.  JSN Hanna was 
ordered to pay the prosecutor’s costs. 

These two cases demonstrate the issues pertinent to 
sentencing an offender for breach of the work health 
and safety laws.  Where an offending company or 
director enters a plea of guilty, such plea may result in 
a discount of the fine of between 5% to 15%.  But 
importantly relevant factors considered by the Court 
include the company’s site safety history, the day to 
day management of safety issues on the site, as well 
as the measures since adopted to avoid a repeat of the 
breach.  Deterrence is also relevant.   These factors 
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can have a significant impact on the fine ultimately 
imposed on the offender. 
 
Building companies should ensure they are at all 
times, compliant with the Act and be seen to be 
actively addressing safety issues on the site. 

Mary Kinna 
mpk@gdlaw.com.au 
 

EMPLOYMENT ROUNDUP 

 

 

The unfair dismissal provisions of the Fair Work Act 
2009 are remarkably beneficial for employees. 

Applying broad notions of harshness, unjustness and 
unreasonableness, the Fair Work Commission is 
empowered to provide wide ranging remedies.   

The provisions of the FWA even offer the prospect of 
reinstatement and compensation to employees whose 
employment has been terminated in accordance with 
the terms of their employment contract, and who might 
otherwise be considered undeserving of assistance. 

There are limits however. The conduct of an employee 
applicant in the course of an unfair dismissal 
application can result in the claim – and any prospect 
of a remedy – being dismissed. 

Hansen v Calvary Health Care Adelaide Limited [2016] 
FWC 3472 is such a case. What started out as a 
routine application for an unfair dismissal remedy soon 
turned to a catastrophic outcome for an employee. 

The employee was a health care worker whose 
employment had been terminated in controversial 
circumstances. She alleged that her dismissal was 
unfair because: 

 prior to the dismissal, she was involved in an 
internal staff dispute concerning the lodgement of 
a medication error report 

 she was subsequently bullied and harassed by 
work colleagues and sought management 
assistance in conducting a conference between 
her and the impacted staff 

 she was informed of bullying allegations made 
against her but was not warned in respect of her 
behaviour or given an opportunity to amend her 
behaviour 

 the employer’s investigation was inadequate and 
did not comply with its Bullying and Harassment 
Policy and Procedure. 

In contrast, the employer said that the dismissal was 
not unfair because: 

 it did not arise from the medication error but was 
as a result of allegations of verbal and text 
message bullying and harassment of work 
colleagues 

 the employee’s conduct during the investigation 
was extremely inappropriate and inflammatory, 
irreparably damaging the employment relationship 

 after being given details of the allegation, the 
employee contacted some of the persons involved 
who she believed had made false accusations 

Because of concerns held by the employer, the FWC 
made an interim order that the employee was not to 
communicate, directly or indirectly, or contact, or be in 
the immediate vicinity of the homes of, certain named 
former colleagues. 

After a series of incidents, and well before the unfair 
dismissal claim was scheduled to be heard, the 
employer made an application to the FWC asking for 
the claim to be dismissed because the employee had 
breached the interim no contact order. 

The FWC heard evidence from a private investigator, a 
former colleague, and the employee. It accepted that 
the employee: 

 Drove her vehicle past the former colleague’s 
residence on 11 occasions between 2 April and 8 
April 2016.  

 Yelled profanities such as “f…king bitch,” “f….g 
liar,” “f…g arsehole,” “you piece of s..t” “up yours 
bitch” and “die you piece of s..t” as she was 
driving past. 

 Drove past the former colleagues residence 8 
times on one day, playing the song by Tom Petty 
and the Heartbreakers titled “I won’t back down” 
loudly 

 Returned a letter sent to her by the employer’s 
solicitors after writing on the outside of the 
envelope:  

“UP YOURS C…T – NO SURRENDER” and 
“SUE ME 4 DEFAM Id love to get you suits in a 
court of any kind, I dare you. 

 Placed a sign near the street where the former 
colleague lived with the words: 

“CALVARY NURSE BULLIED/FIRED 4 
REPORTING DRUG ERRORS. I PASSED LIE 
DETECTOR TEST. LIARS STILL WORK THERE” 

Not unsurprisingly, the FWC held that these breaches 
of the interim order were intended and not inadvertent. 
It found that the conduct was intended to impact on the 
former colleague giving evidence in the unfair 
dismissal claim. 

The employee was held to have breached the interim 
order and pursued her unfair dismissal application in 
an improper and unreasonable manner. The FWC 
considered the employee’s conduct to be so abhorrent 
that it was appropriate to dismiss her claim in its 
entirety. 

Improper conduct leads to 
dismissal of FWC claim 
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So, whilst generally a benevolent body offering an 
informal process to address unfair dismissals, the 
FWC is not a toothless tiger. There are limits, and the 
behaviour of employee applicants and employer 
respondents can have a direct – and drastic – effect on 
the outcome. 

David Collinge 
dec@gdlaw.com.au 
 

WORKERS COMPENSATION ROUNDUP 

 

 

In workers compensation claims where there has been 
a prior settlement in related proceedings, for instance 
for unfair dismissal or anti-discrimination, the terms of 
that settlement should be carefully reviewed as the 
worker’s acceptance of “damages” pursuant to Section 
151A of the Workers Compensation Act 1987 may 
provide a defence from any further claims for 
compensation under the Act.  

Section 151A of the Workers Compensation Act 1987 
provides that once an injured worker has received 
“damages in respect of an injury”, the worker is no 
longer entitled to claim any workers compensation 
benefits for that injury. Damages are defined in Section 
149 as “any form of monetary compensation”. 

In Super IP Pty Limited v Mijatovic the employer 
argued that by accepting $8,700.00 which incorporated 
“damages in respect of an injury” Mijatovic had given 
up her rights to workers compensation payments.  

It was not disputed that Mijatovic sustained a 
psychological injury in the course of her employment 
with Super IP Pty Limited. There were three specific 
events giving rise to the injury. The first was the 
conduct of Mijatovic’s supervisor towards her in 
dealing with her performance issues in early 2012. The 
second was a meeting on 6 March 2012 where the 
employer advised Mijatovic that her flexible working 
from home arrangements would no longer be 
available. The third was the employer’s decision to 
decline Mijatovic’s request for a pay rise and a 
variation to her role. 

When Mijatovic lodged a worker’s compensation claim 
she also lodged a complaint to the Australian Human 
Rights Commission alleging the actions by her 
employer caused her to suffer a psychological injury. In 
those proceedings the parties entered into a settlement 
where Mijatovic accepted a payment of $8,700.00 and 
a Deed of Release was executed.  

After the settlement Mijatovic commenced proceedings 
in the Workers Compensation Commission claiming 
permanent impairment compensation in respect of the 

psychological injury. The Arbitrator in those 
proceedings did not accept that the deed entered into 
and the monies payable pursuant to that deed 
constituted the payment of damages in respect of an 
injury. Therefore, Mijatovic was able to pursue her 
claim for lump sum compensation.  

The Arbitrator considered the relevant legal principles 
which require an objective analysis of the deed. The 
parties’ subjective beliefs are irrelevant in determining 
the rights and liabilities of parties to a contract.  The 
Arbitrator considered a clause in the deed which 
recorded the releases between the parties as follows:  

“(a)  the circumstances set out in the Recitals; 

(b)  the Employment or the termination of the 
Employment; 

(c) the Flexible Working Decision; 

(d) the Allegations; 

(e) the Complaint; and/or 

(f)  the Personal Injury Claim, 

except any claims made in accordance with the 
provision of any applicable workers compensation 
legislation.”  

Accordingly, the arbitrator found the deed on its face 
did not relate to damages “in respect of an injury” 
within the meaning of s 151A because the right to 
“claim under applicable workers compensation 
legislation is excluded from the terms of the release in 
clause 4”.  

Super IP Pty Ltd appealed the Arbitrator’s decision on 
the basis that the Arbitrator failed to find that the 
damages paid to Mijatovic were damages in respect of 
an injury. It was submitted that the recitals in the deed 
made it clear that the damages of $8,700 were in fact 
paid in respect of an injury. The recitals defined the 
“Personal Injury Claim” with reference to “certain 
actions by the Employer and certain employees had 
caused her to suffer psychological and personal injury 
as a result of her perception of alleged workplace 
bullying and victimisation as set out in the Complaint”. 
Accordingly, Mijatovic had recovered damages in 
respect of the injury whereupon the effect of Section 
151A of the 1987 Act was to disentitle her to any 
further compensation under the Act.  

President Keating agreed with Super IP Pty Ltd. It was 
not relevant that the deed purportedly exempted 
Mijatovic’s entitlement to workers compensation. This 
is because a deed cannot affect worker’s rights to 
compensation anyway as Section 234 of the 
Workplace Injury Management and Workers 
Compensation Act 1998 provides that the workers 
compensation acts apply “despite any contract to the 
contrary”. What put the nail in the coffin for Mijatovic’s 
claim was her acceptance of the payment of 
$8,700.00. It was not disputed that the sum constituted 
damages, rather, Mijatovic tried to argue that the 
payment related to the termination of employment and 
the complaint lodged in the Human Rights Commission 

The Deed is Done – when does a 
prior settlement bar future 
workers compensation claims? 
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rather than the injury the subject of the workers 
compensation proceedings.  As the deed established 
that the payment was made in respect of Mijatovic’s 
psychological injury, this argument was not accepted 
by President Keating.  

The President referred to the Court of Appeal’s 
decision in a similar matter (Adams v Fletcher 
International Exports Pty Ltd [2008] NSWCA 238) 
where the worker, Adams, received an injury to his left 
hand. His employment was terminated and he 
commenced proceedings in the Australian Industrial 
Relations Commission against his former employer for 
unfair dismissal. The parties executed a deed of 
release which recited the worker’s allegation that he 
had received work injuries in the course of his 
employment. The deed stated that the employer 
agreed to pay the employee the sum of $2,500 “in 
respect of general and other damages” in return for the 
employee releasing the employer from “all claims and 
liabilities of any nature”.  

The Court of Appeal found:  

“The amount of $2,500.00 was also paid in respect of 
other claims, but this cannot matter. The deed and 
the letter, construed on their face, or in the light of the 
surrounding circumstances, establish that the 
payment was made ‘in respect of’ the injury to the 
worker’s left hand and wrist. Accordingly, he ceased 
to be entitled to compensation ‘in respect of the injury 
concerned’ that is the injury to his left hand and 
wrist.” 

Although the facts were slightly different in Mijatovic’s 
case, the President found the deed established that 
the payment was made in respect of the worker’s 
psychological injury. Accordingly Mijatovic ceased to 
be entitled to compensation “in respect of the injury 
concerned”, that is, the psychological injury, when she 
accepted the payment of $8,700. The President 
rejected Mijatovic’s submission that the deed Adams 
could be distinguished because the deed in that case 
specifically made reference to “damages” because 
Section 149 defines damages as “any form of 
monetary compensation”. 

Although this was an unfortunate result for the worker 
where she gave away potential workers compensation 
rights the Commission had no option but to give effect 
to the clear language of Section 151A and therefore 
the lump sum claim could not proceed.  

The case is a reminder to workers and their 
representatives to carefully examine settlement terms 
in dealing with multiple proceedings. For employers, 
any settlement agreement in related prior proceedings 
should be carefully reviewed to ascertain whether the 
money paid can be characterised as acceptance of 
“damages in respect of an injury” pursuant to Section 
151A of the Workers Compensation Act 1987 as this 
could provide a complete defence to any future claims 
for compensation under the 1987 Act.  

Karmen Cindric 
kxc@gdlaw.com.au 

 

The vast majority of claims for death benefits under the 
NSW workers compensation system are accepted.  
Consequently, very few matters progress to a dispute 
in the Workers Compensation Commission.  Any 
disputes largely relate to an apportionment of the 
death benefit between dependants of the deceased.   

Nevertheless, in Gallagher v Cerno Pty Limited [2016] 
NSWWCC 155 the Commission was required to 
determine whether the suicide of a worker would result 
in the payment of death benefits pursuant to 
Section 25 of the Workers Compensation Act 1987 
(“WCA”).  If the dependant of the deceased could 
establish the suicide was the result of an injury out of 
or in the course of the worker’s employment and that 
employment was a substantial contributing factor 
(Sections 4 and 9A respectively of the WCA), the 
dependant would be entitled to $481,950.   

The claim arose out of the worker committing suicide 
on 19 May 2012.  The worker’s widow was his sole 
dependant and she alleged that work related stress 
and anxiety led to the suicide.  Cerno Pty Limited, the 
deceased’s employer, denied liability for death benefits 
on the grounds the deceased did not sustain an injury 
arising out of the course of his employment and the 
deceased’s employment with the employer was not a 
substantial contributing factor to his death.  
Furthermore, the employer relied upon the provisions 
contained within Section 14(3) of the WCA which 
prevents compensation being payable if the injury or 
death was due to an intentional self inflicted injury. 

The matter was heard by Arbitrator Deborah Moore.  
The Arbitrator noted that whilst the deceased may 
have expressed some unhappiness in relation to some 
aspects of his workplace, including a degree of stress, 
there was no compelling evidence that the deceased 
sustained a psychological injury as a result of his work 
related stress and anxiety.  Considering the evidence, 
the Arbitrator determined the deceased 
overwhelmingly developed symptoms of stress, anxiety 
and depression as a result of a number of factors, the 
least of which was his employment situation.   

The Arbitrator particularly relied upon statements from 
various employees of the employer.  The statements 
confirm the deceased did not make any complaints to 
his colleagues that he was suffering from any work 
related stress and anxiety.  Even the qualified 
psychologist noted there were numerous factors which 
contributed to the depression, anxiety and stress 
symptoms. 

Upon examination of the clinical notes of the treating 
psychologist, the Arbitrator noted that the deceased, 
shortly prior to his suicide thought he was having a 
heart attack and his biggest fear was becoming 
disabled as a result of a heart condition.  There was 

Claims for death benefits arising 
out of suicide  
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little evidence in the clinical notes to suggest the 
deceased’s employment played any factor in the 
development of a psychological condition save for a 
comment he was concerned about meeting revenue 
targets every month.  On the basis of this evidence the 
Arbitrator determined the death of deceased did not 
arise out of or in the course of his employment as 
required by Section 4 of the WCA. 

Given the determination pursuant to Section 4 of the 
WCA, the Arbitrator was not required to consider 
Section 9A.  Despite this, the Arbitrator provided 
further reasons as to why employment was not a 
substantial contributing factor to the deceased’s 
suicide.  The Arbitrator observed that the qualified 
psychologist retained on behalf of the deceased’s 
dependant had commented that there were a number 
of factors which contributed to his suicide including 
work related stress, financial concerns, recent illness 
and health related concerns and relationship concerns.  
Each of these factors were a contributing factor in his 
decision to commit suicide but a not substantial 
contributing factor.  Similarly, the employer’s qualified 
psychiatrist, Dr Vickery, also observed that there were 
many factors that contributed to the deceased’s 
condition.  When combined with the clinical notes 
which noted a number of psychological symptoms 
coinciding with the purchase of a house and the 
deceased’s general concerns with the health of his 
heart, the Arbitrator was satisfied employment was not 
a substantial contributing factor to his death. 

Although the Arbitrator was also not required to 
consider the question of a self inflicted injury pursuant 
to Section 14(3) given the failure to satisfy Sections 4 
and 9A, for the purposes of completeness the 
Arbitrator provided reasons as to why the claim would 
fail under Section 14(3.  In particular the Arbitrator 
followed the decision of Holdlen Pty Limited v Walsh 
NSWCA 87 (2000).  The Court of Appeal determined in 
Holdlen that: 

“Suicide, whilst deliberate, may often (but not always) 
be the product of a will so overborne or influenced by 
the worker’s circumstances it should not be regarded 
as an intentional act breaking the chain of causation”. 

In the present case the Arbitrator determined that the 
suicide was the result of an intentional and deliberate 
self inflicted act.  There was no evidence to 
demonstrate the deceased’s suicide was the product of 
a will so overborne or influenced by his circumstances 
that it should not be regarded as an intentional act for 
the purposes of Section 14(3) of the WCA.   

This case highlights that in order to succeed in a claim 
for death benefits in the case of a suicide, there must 
be specific evidence addressing Sections 4, 9A and 
Section 14(3) of the WCA.  Whilst it may not be difficult 
to obtain evidence addressing both Section 4 and 
Section 9A, the payment of benefits following a suicide 
would also require specific evidence demonstrating 
that the suicide was the product of a will so overborne 
or influenced by circumstances that it should not be 

regarded as an intentional act.  This requirement 
represents a significant bar to dependants of a 
deceased obtaining death benefits following a suicide. 

Stephen Hodges 
sbh@gdlaw.com.au 
 

CTP ROUNDUP 

 

 

This is a case concerning a number of alleged 
deficiencies in an assessment of damages by CARS 
Assessor Elyse White.   

There is no novel question of law raised in the case, as 
ultimately on judicial review the CARS Assessor was 
simply found to have run foul of Motor Accidents 
Compensation Act Section 126 because she failed to 
give adequate reasons for her determination of the 
claimant’s future economic loss damages. However, 
we report on the case this month as the Court has 
conveniently set out a list of evidentiary matters 
relevant to the consideration of a claimant’s most likely 
future circumstances required by Motor Accidents 
Compensation Act Section 126.  

Section 126 of the Act requires a claimant to satisfy a 
Court that the assumptions about the claimant’s future 
earning capacity are based on the claimant’s most 
likely future circumstances but for injury.  It is then for 
the Court to adjust those future earnings by reference 
to the percentage possibility that the events concerned 
might have occurred but for the injury, ie vicissitudes.  

The final part of the Section 126 consideration requires 
the Court to document this process by recording  the 
assumptions on which the award of damages is based 
and the relevant percentage by which the damages 
were adjusted.   

Motor Accident Claims Handling Guideline 18 and 
Section 94(5) of the Act together deal with the CARS 
Assessor’s requirement to provide a statement of 
reasons and what that statement must contain.  As a 
result, the CARS Assessor must set out her/his  
reasoning process that led to the conclusions made by 
the Assessor and the method used to determine the 
amount of damages.   

In this case, at the time of the accident Mr Sleiman 
was a self-employed painter and form worker. He 
claimed his injuries prevented him from carrying out 
heavy manual work and that he was capable only of 
part time supervisory roles.  

Allianz conceded there was a compromise of his 
earning capacity for a closed period of 6 weeks.  

Allianz Australian Insurance 
Limited v Sleiman – Avoiding the 
Pitfalls of  Section 126 
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Assessor Whyte did not accept the case on economic 
loss of either party.   She analysed the medical 
assessor’s findings, Mr Sleiman’s evidence, the 
conclusion of the majority of the doctors (which the 
Assessor Whyte said supported a conclusion Mr 
Sleiman had ongoing work restrictions), his past 
income and a finding that Mr Sleiman had a residual 
earning capacity.   

Assessor Whyte concluded Mr Sleiman had a 75% 
loss of earning capacity post- accident.   

The rejection of Mr Sleiman’s claim he had no earning 
capacity was said to be understandable by Justice 
Schmidt, as the claimant had admitted he had been 
working since the accident.  However,  Justice Schmidt 
could not identify any explanation by Assessor Whyte 
as to the evidence and/or the parties’ submission that 
lead her to conclude the claimant had a 25% 
compromise of his future earning capacity.   

His Honour then sets out a portion of the decision in 
Nominal Defendant v Livaja [2011] NSCA 121 in which 
the Court of Appeal discusses the assumptions or 
events upon which a basis for an award might be 
calculated.  The list in summary is: 

 Identification of the skills, training and experience 
of the claimant as at the date of the accident. 

 The work she/he was undertaking immediately 
prior to the accident. 

 The likelihood that she/he would have continued 
in that role but for the accident. 

 The prospects of future promotion or other 
benefits but for the accident. 

 The likely age of her/his retirement in that role.  

 The possibility that the employment would not 
have been continuous. 

His Honour also referred to some of the observations 
of the Court of Appeal in Allianz Australian Insurance v 
Kerr [2012] NSWCA regarding the value of pre and 
post accident earnings records.  Whilst the post 
earning records can be a good indicator of current 
capacity, when extrapolating that rate of earning into 
the future account should be taken of the extent to 
which both the pre and post accident capacity might 
have been expected to vary in the future.  Particular 
note was made by the Court of Appeal in Kerr of the 
need to allow for higher percentage of vicissitudes than 
the usual 15% in cases where “the employment 
situation of the claimant is inherently unstable “.   

Justice Schmidt found that in Mr Sleiman’s case that 
Assessor Whyte did not record the assumptions she 
had made about Mr Sleiman’s future earning capacity, 
nor show the reasoning by which she concluded future 
earning capacity was reduced by 75% by reason of the 
injuries sustained in the accident.  The result was all 
the more nonsensical because Mr Sleiman had in fact 
been working at more than 25% of his pre-accident 
capacity in the post-accident period.   

There is nothing nonsensical about Justice Schmidt’s 
judgment, however, which should serve as a useful 
reference for those of us drafting CARS submissions.   

Fiona Hornsby 
fjh@gdlaw.com.au 

 

In this recent decision the NSW Court of Appeal 
discussed the function of the Lifetime Care and 
Support (“LTCS”) Authority Review Panel.   

The context was an appeal from a decision of Justice 
Beech-Jones to reject an application for judicial review 
of a Review Panel decision that Mr Milton was not 
eligible for inclusion in the LTCS scheme. This was 
despite Mr Milton having suffered severe injuries, 
including a brain injury and a lower limb amputation in 
a 2011 motor vehicle accident.   

Mr Milton had been an interim participant in the LTCS 
scheme, but was determined to exit the scheme if he 
could. Prior to the accident Mr Milton had been a 
competent athlete and after his recovery he had gone 
on to become a paralympian. He felt to remain in the 
scheme would curtail his lifestyle (which included 
periods living overseas) and specific requirements, 
such as specialized prosthetics. It had been 
subsequently determined (first by the LTCS 
Assessment Panel and later by the LTCS Review 
Panel) that he was not eligible for permanent 
participant in the scheme by reason of a series of 
Functional Independence Measurement (“FIM”) 
Scores.  

The background to the dispute is that the original FIM 
undertaken by the LTCS Assessment Panel resulted in 
scores too high to place Mr Milton in the category 
required for permanent participation in the scheme.  
This was despite evidence to the contrary from Dr 
Bowers, a medical expert qualified by the insurer, who 
had found Mr Milton had the requisite scores in the 
areas of bladder and bowel control to qualify for 
permanent participation.  

The insurer applied for a review of this decision, relying 
on a new report from Dr Bowers expressing 
uncertainty about the appropriate scores for Mr Milton.  
This was because there had been considerable 
increase in a FIM score calculated in 2014 compared 
to a FIM score calculated in 2013, whereas such 
improvement was not usual more than 2 years post 
brain injury.  As a result of that application for review, 
the LTCS Review Panel, comprising two rehabilitation 
experts and a urologist, carried out a further FIM for Mr 
Milton and still the scores were not low enough to 
qualify for entry into the scheme by reason of Mr 
Milton’s brain injury.  

Following Justice Beech-Jones’ rejection of the 
application for judicial review of the LTCS Authority 
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Review Panel decision, the insurer appealed to the 
Court of Appeal, arguing that the LTCS Authority 
Review Panel had failed to fulfill its statutory function 
by failing to determine a significant part of the insurer’s 
case, namely the issues it raised regarding 
inconsistent reporting by Mr Milton to different doctors 
and to the Assessment Panel. The insurer challenged 
the credibility of Mr Milton and reliance of the Review 
Panel on his evidence.  

The insurer also appealed on the basis that the LTCS 
Review Panel had failed to provide adequate reasons 
for its determination.  

At the commencement of the Court of Appeal’s 
judgment, Justice Basten noted that the sole purpose 
of the Supreme Court’s supervisory jurisdiction under 
Section 69 of the Supreme Court Act was to ensure 
that statutory authorities did not exceed their powers or 
fail to carry out their correct statutory functions.  It is 
not for the Court of Appeal to engage in a search for 
factual error “dressed up” as a ground of judicial 
review, which is plainly what Justice Basten thought 
was the insurer’s real complaint.   

The first limb of the appeal failed, as it was not the 
statutory function of the LTCS Review Panel to 
investigate the credibility to the extent the insurer 
claimed it had failed to do so.  The Court of Appeal 
found that the LTCS Review Panel was not required to 
set out reasons regarding Mr Milton’s credibility as this 
was peripheral to the Panel’s function.  

In any event, Justice Basten was of the view that the 
LTCS Review Panel had in fact addressed this issue. 
The LTCS Review Panel had: 

 acknowledged Mr Milton’s different accounts of 
his level of incontinence, however also noted he 
had been comprehensively assessed in relation to 
his incontinency.  

 interviewed a friend of Mr Milton, whose evidence 
(that he had not noticed any significant 
incontinence) they took into account. 

 had specific regard to factors other than Mr 
Milton’s own self reporting, including his capacity 
to live a complicated lifestyle, spending half of 
each year in Australia, and the other half in 
Europe training.   

The Court of Appeal also dismissed the insurer’s other 
limb of the appeal that the LTCS Review Panel had 
failed to provide reasons.  Pursuant to the principle 
established by the High Court in Wingfoot Australia 
Partners Pty Ltd and Anor v Kocak (2013) 252 CLR 
480 the LTCS Review Panel was required to give 
reasons in support of its own findings and not to 
explain why it not accept the findings of others. The 
LTCS Review Panel noted they could not locate a 
medical basis for the improvement in FIM scores 
between Dr Bowers’ assessments. They also noted Mr 
Milton was familiar with the FIM assessment tool and 
acknowledged that he could have tailored his 
responses to achieve a maximum impression of 
independence. Justice Basten was of the view the 
LTCS Review Panel had dealt sufficiently with 
apparent fluctuations in Mr Milton’s condition by 
undertaking the further FIM assessment. 

The decision is a reminder that when considering 
whether a decision maker has provided adequate 
reasons, if a path of reasoning can clearly be detected, 
then judicial review is unlikely to be successful.  Simply 
because different views are held on a matter, for 
example, by the various experts involved in the case, 
does not mean a decision maker has to specifically set 
out why they may arrive at a different conclusion. 

Further, a potential applicant for a judicial review 
needs to be aware of the functions the decision maker 
is required to fulfill.  In this case, one limb of the appeal 
failed because of a failure to appreciate that the LTSC 
Authority Review Panel is not required to directly 
address a claimant’s credibility or reliability.  

It is also important to note that the Court of Appeal 
stated that the practice of the LTCS Authority Review 
Panel to conduct a fresh assessment of a claimant as 
part of the process of review was not correct and 
potentially be unfair and unnecessarily difficult for 
catastrophically injured claimants.  While a fresh 
assessment is required for a reassessment of a matter 
at MAS, it is not required under the review process set 
out in sections 15 and 19 of the Motor Accidents 
(Lifetime Care and Support) Act 2006.  

Grace Cummings 
gjc@gdlaw.com.au 
 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any Court 
judgment.  This publication should not be treated as providing any definitive advice on the law.  It is recommended 

that readers seek specific advice in relation to any legal matter they are handling. 

 

 


