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The Court of Appeal delivered the much anticipated 
decision of Sabanayagam v St George Bank Limited 
on 27 June 2016.  The principal issue to be determined 
was whether a Section 74 Notice declining liability on 
the basis that the effects of a work related injury had 
ceased constituted a work capacity decision.  If the 
Notice was not a work capacity decision then the 
Workers Compensation Commission retained 
jurisdiction to deal with the dispute. 

Sabanayagam had been employed by St George Bank 
and sustained an injury to her left knee on 3 October 
2006.  Liability for the injury was accepted and she 
was able to return to work.  Although she was made 
redundant by St George Bank she was subsequently 
employed by a number of other employers until 
March 2013. 

On 25 November 2013 the insurer made a work 
capacity decision pursuant to Section 43(1) of the 
Workers Compensation Act 1987 (the “1987 Act”).  
The work capacity decision determined Sabanayagam 
had no entitlement to weekly compensation.  
Sabanayagam sought an internal review of that work 
capacity decision and in December 2013 the decision 
was overturned and Sabanayagam was paid weekly 
compensation on an ongoing basis. 

On 20 March 2015 a Section 74 Notice was issued to 
Sabanayagam. That notice disputed that 
Sabanayagam had any incapacity arising from the 
injury and asserted she was “fit for her pre-injury 
duties”.  Sabanayagam commenced proceedings in 
the Workers Compensation Commission (WCC) 
seeking weekly compensation from the date of the 
Section 74 Notice.  St George Bank submitted that 
Sabanayagam had no incapacity as a result of her 
injury and in any event because Sabanayagam had 
received more than 130 weeks of weekly 
compensation, the WCC had no jurisdiction to 
determine the dispute.  Sabanayagam submitted the 
Section 74 Notice in March 2015 was not a work 
capacity decision and the WCC did have jurisdiction to 
make an order for weekly payments consistent with 
that work capacity decision. 
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The important characteristics of the Section 74 Notice 
issued to Sabanayagam were that: 

 she was fit for pre-injury duties; 
 the effects of her injury had resolved; 
 the injury was no longer responsible for any 

incapacity. 

Following a determination by the Arbitrator that the 
WCC had no jurisdiction to determine the dispute, 
Sabanayagam appealed to the President of the WCC.  
Deputy President O’Grady upheld the Arbitrator’s 
decision that the Section 74 Notice was a work 
capacity decision and the Workers Compensation 
Commission did not have jurisdiction to determine the 
dispute.  Sabanayagam subsequently appealed to the 
Court of Appeal. 

The Court of Appeal allowed the worker’s appeal, and 
set aside the orders of the Deputy President. Sackville 
AJA provided the primary judgment. Beazley P agreed 
with the reasons of Sackville AJA with her Honour also 
agreeing with the substance of the comments of 
Basten JA in that Basten JA stated the Notice did not 
purport to be, nor was it in fact, a ‘work capacity 
decision’. 

It was determined that Sabanayagam’s entitlement to 
compensation depended on the satisfaction of 
requirements in Section 38 of the 1987 Act.  There was 
no dispute Sabanayagam had completed her second 
entitlement period and fell within the terms of Section 
38(1).  She would therefore only be entitled to weekly 
compensation payments if assessed by the insurer as 
having “no current work capacity” or a “current work 
capacity” and the situation was likely to continue 
indefinitely. 

If the decision in the Section 74 Notice of 20 March 
2015 was a work capacity decision, the WCC had no 
authority to determine a dispute about it.   

The Court of Appeal stated that the Section 74 Notice 
did not purport to be a work capacity decision but 
rather it stated it was “a decision to dispute liability for 
weekly payments of compensation”.  This language fell 
squarely within the exception to a work capacity 
decision contained within Section 43(2)(a) of the 1987 
Act.   

Furthermore, there were other aspects of the Notice 
which suggested that it did not record a work capacity 
decision.  For example, there was no reference to the 
internal review having been undertaken with the 
WorkCover Guidelines for a review of a work capacity 
decisions, nor the requirement to give a specific period 
of notice where a payment was to be discontinued 
resulting from a work capacity decision of an insurer 
pursuant to Section 54(2) of the 1987 Act. 

It was conceded by St George Bank that there was no 
evidence the insurer notified Sabanayagam of its 
decision in the manner required for a work capacity 
decision, nor was there any evidence that if the insurer 
had made a work capacity decision prior to issuing the 
Notice, Sabanayagam had been given fair notice of the 

decision in advance as required by the WorkCover 
Guidelines. 

Even leaving aside all those matters, the Court of 
Appeal determined that the factor which concluded the 
Notice was not a work capacity decision was the failure 
of the insurer to consider Sabanayagam’s ability to 
return to work in suitable employment.  The definitions 
of both “current work capacity” and “no current work 
capacity” assume that a worker would not be able to 
return to their pre-injury employment, the distinction 
between the two concepts turning upon the ability to 
return to work in suitable employment.  Where that 
ability exists, there is “current work capacity”; where it 
does not exist, there is “no current work capacity”.   

In the case of Sabanayagam, the decision was not a 
work capacity decision because it was a decision that 
she had no inability to perform her pre-jury duties 

arising from her injury.  Accordingly, Sabanayagam did 
not have “current work capacity” within the defined 
meaning of the term, nor did she have “no current work 
capacity” as each of these concepts would only apply 
where Sabanayagam  had no ability to return to pre-
injury employment.  The Section 74 Notice clearly 
stated that Sabanayagam could do so. 

For those reasons both the arbitrator and the Deputy 
President were wrong to hold that the WCC had no 
jurisdiction to deal with the dispute.  Accordingly 
Sabanayagam’s appeal was allowed. 

The orders made by the Presidential Member were 
then set aside and the matter has been remitted back 
to the WCC for determination consistent with the 
reasons in the Court of Appeal judgment. 

The Court of Appeal decision largely accords with 
recent decisions of Senior Arbitrator Snell in 
Goncalves v Menzies Port Jackson 2 Pty Limited and 
Arbitrator Harris in Clifford Go v Ultra Floor 
Installations Pty Limited.  The Court of Appeal has 
made it clear the WCC should not draw an inference 
that a particular decision under a Section 74 Notice 
constitutes a work capacity decision in the absence of 
evidence from the insurer that the notice is consistent 
with the numerous legislative requirements for a work 
capacity decision.  Notices issued pursuant to Section 
74 in terms such as in this decision are disputes in 
relation to liability and are not in substance a work 
capacity decision.  In order to constitute a work 
capacity decision, the appropriate terminology should 
be used, the requisite fair notice period should be 
given, the decision should be communicated to the 
worker and the procedural requirements as required by 
the Act and the Guidelines should be satisfied.   

We note that WIRO had previously made an 
announcement after the Presidential decision in this 
case not to fund Sabanayagam type disputes for 
workers before the Workers Compensation 
Commission.  It is not clear whether funding will now 
be reinstated following the Court of Appeal 
determination overturning the Presidential decision.  
We are however aware that there are a large number 
of potential disputes currently pending that would fall 
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within the scope of Sabanayagam type declinatures.  
We eagerly await further developments following this 
crucial decision. 

Stephen Hodges 
sbh@gdlaw.com.au 

 

Following the seminal decisions of Brodyn Pty Limited 
v Davenport (2004) 61 NSWLR 421 and Chase Oyster 
Bar Pty Limited v Hamo Industries Pty Limited (2010) 
78 NSWLR 393, it is accepted law that a determination 
made by an adjudicator of the amount to which a 
building contractor is entitled to be paid for its work 
pursuant to the Building and Construction Industry 
Security of Payment Act 1999 (NSW) will not be 
opened up for review by the Supreme Court except to 
the extent that the adjudicator has made an error in 
respect of his own jurisdiction. 

This meant that once the determination was issued the 
dispute was likely to be accepted by the parties until 
otherwise settled or resolved at the end of the project. 

However, a recent decision of the Supreme Court in 
Probuild Constructions (Aust) Pty Limited v Shade 
Systems Pty Limited [2016] NSWSC 770 has 
overturned this approach and is likely to lead to more 
challenges of adjudicators’ determinations. 

Probuild was the head contractor in the construction of 
an apartment complex in Chatswood, New South 
Wales.  It had engaged Shade Systems to supply and 
install external louvres to the facade of the building.  
Shade Systems had made a claim pursuant to the Act 
for a progress payment of $324,334.26.  Probuild had 
issued a payment schedule stating that due to 
liquidated damages being payable by Shade Systems 
to Probuild as a consequence of its work being 
completed late, the amount that Probuild intended to 
pay towards the payment claim was nil dollars.  The 
payment claim was referred to Mr Doron Rivlin for 
adjudication pursuant to the processes of the Act. 

In support of its adjudication application 
Shade Systems served submissions in which a 
number of matters had been conceded and the amount 
claimed was revised to $214,680.88.  In calculating 
that amount Shade Systems had deducted from its 
payment claim the amount that Probuild was entitled to 
retain from payment as security for Shade Systems’ 
performance of its contractual obligations. 

In Probuild’s adjudication response it had made no 
substantive submissions in relation to the matters that 
had been conceded by Shade Systems in its 
adjudication application and in particular made no 
mention of its own entitlement to the retention monies. 

The adjudicator considered the schedules and 
calculations provided by both parties and noted that 
they were inconsistent in their application of the 

retention monies.  He also determined that Probuild 
was not entitled to any liquidated damages. 

The adjudicator assessed each of the disputed items in 
the payment claim individually and determined that 
Shade Systems was entitled to the total value of those 
items, being $252,504.57 plus GST. As a 
consequence, the adjudicator determined the amount 
to be paid by Probuild to Shade Systems was 
$277,755.03.  However, this was $63,074.15 more 
than the revised amount that had been claimed by 
Shade Systems in its adjudication application.    

The adjudicator had not given the parties notice of his 
intention to issue a determination for a sum greater 
than that actually claimed by Shade Systems nor did 
the adjudicator give the parties any further opportunity 
to make submissions in relation to the issue of 
Probuild’s entitlement to retention monies. 

Following receipt of the adjudicator’s determination 
Probuild wrote to the adjudicator requesting he amend 
his decision pursuant to section 22(5) of the Act which 
allows the correction of errors in a determination.  The 
adjudicator rejected Probuild’s application and Probuild 
commenced proceedings in the Supreme Court 
requesting a declaration that the adjudicator’s 
determination be quashed for an error of law on the 
face of the determination. 

The essence of Probuild’s complaint was that the 
adjudicator had dealt with each of the nine items in the 
payment claim and the 13 credit items in the payment 
schedule without reference to the apparent concession 
made by Shade Systems in the adjudication 
application that Probuild was entitled to a deduction of 
the retention amount.   

Probuild’s contention was that by not accepting 
Shade Systems’ concession in its adjudication 
application that Probuild was entitled to the retention 
monies, the adjudicator had denied Probuild 
procedural fairness. 

In Brodyn v Davenport the NSW Court of Appeal had 
held that adjudication determinations under the Act 
were not to be subject to judicial review in relation to 
either jurisdictional errors of law or non jurisdictional 
errors of law on the face of the record.  However, more 
recently in Kirk v Industrial Court of NSW (2010) 239 
CLR 531 the High Court had held that each of the 
country’s State Supreme Courts has a jurisdiction 
which is protected by the Constitution to review 
decisions for jurisdictional error of law.   

Following Kirk, in Lewence Construction Pty Limited v 
Southern Han Breakfast Point Pty Limited [2015] 
NSWCA 288, the NSW Court of Appeal had suggested 
that a non jurisdictional error of law on the face of an 
adjudication determination may be amenable to 
review. 

In the current case Emmett AJA noted that the recent 
decision of the High Court in Kirk and the comments of 
the Court of Appeal in Lewence were inconsistent with 
the earlier decision of Brodyn v Davenport and 
therefore the issue was subject to review. 

A new era in challenging 
adjudicators’ determinations 
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Emmet AJA held that there was no clear and express 
language in the Act which showed an intention of 
Parliament to oust the Supreme Court’s constitutional 
jurisdiction to review a determination. 

In particular, Emmet AJA pointed out that there was 
nothing in the Act that directly addressed the possibility 
of judicial review and in particular section 25 of the Act 
(which expressly limits a party’s entitlement to 
challenge an adjudicator’s determination on the merits 
of the contractor’s claim) says nothing about excluding 
the jurisdiction of the Supreme Court to review that 
determination. 

Accordingly, Emmet AJA considered that on balance 
the Supreme Court retained jurisdiction under section 
69(3) of the Supreme Court Act 1970 (NSW) to quash 
a determination made by an adjudicator in 
circumstances where on the face of the determination 
that adjudicator has determined an amount payable 
that is higher than the amount claimed and has thus 
made an error of law.   

As a consequence, the existing determination was 
quashed and Shade Systems’ payment claim was 
remitted back to the adjudicator for further 
determination. 

As a consequence of this decision, the avenues to 
open up and review an adjudicator’s determination 
have been greatly increased.  It is likely that there will 
be many more challenges of adjudicators’ 
determinations in the Supreme Court of NSW 
particularly where the claims being made by the parties 
are of a high enough value that the costs associated 
with such Supreme Court action are not 
disproportionate. 

Linda Holland 
lmh@gdlaw.com.au 
 

 

Directors and Officers insurance policies, as they are 
commonly known, have been available for decades 
and are often an essential part of the overall matrix of 
insurance policies that are taken out by companies to 
protect individual decision makers in the companies. 

Ordinarily, the scope of the indemnity which is 
available under D & O policies is limited to liability for 
claims arising from the conduct of persons whilst 
acting in their capacity as a company director or 
officer. 

A common feature of a D & O policy is an exclusion 
clause that excludes cover when the conduct of 
company directors and officers involves the rendering 
of professional services to a third party. 

The nature of such conduct falls outside the scope of 
the indemnity under a D & O Policy and is generally 
captured under professional indemnity insurance 
policies which expressly cover liability for claims 

arising from the rendering of professional services to 
third parties. 

Viewed in this context, the obvious purpose of the 
exclusion clause is to exclude activities that are truly 
“professional” in nature.  The exclusion does not apply 
to the routine activities of company directors and 
officers. 

So what constitutes “professional services” when that 
term is not defined in the D & O Policy? 

In Chubb Insurance Company of Australia Limited v 
Robinson, the Full Federal Court of Australia 
considered this question and held that, absent a 
definition in the policy, the discipline of project 
management was not a profession.  The decision of 
the Full Court illustrates what characteristics are 
necessary to enliven the professional services 
exclusion clause. 

Glenn Robinson was a carpenter by trade and for most 
of his career he was employed by the Reed Group of 
Companies where he worked his way up the ranks 
starting as site foreman, progressing to project 
supervisor and culminating in his appointment as the 
Chief Operations Officer for the Reed Group. 

As COO, Robinson’s role was strategic with the aim of 
expanding the Group’s core construction business.  
Although he supervised a number of reporting lines, he 
generally did not have daily control of or direct 
responsibility for the Group’s construction projects. 

During 2011, one of the Group’s companies was 
engaged in the construction of a 14 storey apartment 
block called the Leopold Project.  The construction 
contract required the Group Company to submit 
payment claims to the Principal for the construction 
works carried out by the Group Company and others. 

The procedure involved Robinson providing sworn 
statutory declarations in support of the progress claims 
that were submitted. 

One such claim was for the Group Company to be paid 
nearly $1.5 million.  Robinson swore a statutory 
declaration supporting the claim.  The moneys were 
paid by the Principal to the Group Company. 

However, on closer scrutiny, the Principal took the 
view that the Group Company had sought payments of 
amounts to which it was not lawfully entitled.  
Accordingly, the Principal commenced proceedings in 
the Federal Court against Robinson claiming damages 
for misleading and deceptive conduct and for 
negligence. 

Robinson filed a cross claim in the proceedings 
seeking indemnity from Chubb pursuant to a policy of 
insurance which included a D & O section.  This 
section of the policy also included a professional 
services exclusion clause. 

The Company for the Leopold Project subsequently 
went into liquidation. 

Robinson never became or was a director of the 
Company or any other company within the Group. 

What constitutes “professional 
services” in the context of an 
exclusion clause under a D & O 
Policy 

over 
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Chubb denied liability to indemnify Robinson, relying 
principally on the professional services exclusion 
clause. 

At first instance, the Federal Court agreed to determine 
as a separate question whether or not the exclusion 
clause applied. 

The Primary Judge held in favour of Robinson in 
answering the separate question and entered 
consequential orders that Robinson was entitled to 
indemnity under the Chubb policy in respect of the 
claim made against him in the proceedings. 

Chubb appealed to the Full Federal Court from the 
decision of the Primary Judge concerning the 
applicability of the exclusion clause. 

In a unanimous judgment of Foster, Robertson and 
Davies JJ, the Full Court dismissed Chubb’s appeal. 

The allegation against Robinson in the principal 
proceedings was that, at the time he swore his 
statutory declaration, he had not made all reasonable 
enquiries in order to verify the truth of the matters 
contained in the progress claim nor did he have 
reasonable grounds for asserting that all of the 
amounts claimed were properly due and payable by 
the Principal. 

At the hearing of the separate question, the evidence 
established that, before making any statutory 
declarations, Robinson’s practice was to speak with 
the project manager for the particular job and possibly 
others to satisfy himself that he should sign the 
statutory declaration.   

Although not a director of the Company involved in the 
Leopold Project (or any other of the Group 
Companies), Chubb did not dispute that Robinson 
otherwise fell within the definition of “officer” under the 
policy and was thus an insured entitled to indemnity 
subject to the terms and conditions of the policy. 

Chubb’s primary contention both in the lower court and 
on appeal was that Robinson’s conduct constituted the 
rendering of professional services to a third party, 
namely the Principal, when submitting payment claims 
supported by his signed statutory declarations that 
contained allegedly false information. 

It was also contended by Chubb that Robinson’s 
conduct was in the nature of project management 
services, and argued that professional indemnity 
policies were usually interpreted to include the 
discipline of project management as a profession.  It 
followed that Robinson’s conduct involved the 
rendering of professional services and was thus 
excluded under the Chubb policy. 

The Primary Judge rejected Chubb’s contention that 
project management was a profession.  On appeal, the 
Full Court agreed.   

The Full Court expressly rejected Chubb’s argument 
that the interpretation to be given to the term 
“professional services” in the exclusion clause of a D & 
O Policy should be consistent with interpretations of 

that expression appearing in the same or similar terms 
in a professional indemnity policy. 

The primary judge held that Robinson’s conduct was 
not of a truly professional nature but was within his 
routine activities forming part of his role as COO which 
was necessary for the conduct of the Company’s 
business. 

Again, the Full Court agreed with the Primary Judge on 
this issue.  Both the Primary Judge and the Full Court 
placed great emphasis upon High Court and other 
authorities regarding the correct approach to be 
adopted when interpreting a contract of insurance by 
construing an exclusion clause consistent with the 
overall commercial purpose of the insurance contract. 

This interesting judgment provides clear guidance 
regarding the interpretation of a professional services 
exclusion clause in a D & O policy, relevant of course 
to the facts of this particular case. 

Also interesting was the extent to which the Full Court 
cited legal authorities regarding the characteristics and 
purpose of insurance contracts as commercial 
documents and the manner in which they are to be 
construed. 

Importantly the Full Court emphasised that the 
interpretation given to a term in one insurance policy 
will not necessarily be given the same meaning in 
another policy.  Each insurance contract must be 
viewed in its own context, consistent with the 
purposive interpretation which is now adopted by the 
Courts when construing the terms and conditions of an 
insurance policy and determining whether or not 
exclusion clauses apply. 

Darren King 
dwk@gdlaw.com.au 
 
 
 

 

The NSW Court of Appeal has recently reviewed the 
law in respect of the duty owed to entrants into 
supermarkets.   

In Aldi Foods Pty Limited v Young [2016] NSWCA 109, 
a court of Meagher JA, Simpson JA and Adamson J 
dismissed an appeal brought by Aldi in respect of a 
claim for damages brought by Young. 

Young sustained injury in 2009 when she attended 
Aldi’s Manly store.  She alleged that in the course of 
walking through the store she was directed by an 
employee to traverse a pallet jack that had boxes 
placed near the end of the tines thereby obscuring a 
trip hazard. The plaintiff stumbled, fell and sustained 
injuries. Aldi contended that Young was directed to 
walk around the pallet jack and as such was not 
responsible for her injuries. It denied a breach of duty 
and said that the pallet jack was an obvious risk so 
there was no duty requiring a warning.    

Please take care for those who don’t 
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At first instance Norton DCJ found in favour of Young.  
Her Honour accepted the evidence of Young and 
rejected the Aldi employee’s oral evidence and that the 
employee’s contemporaneous notes supported his 
claim that he directed the plaintiff to walk around the 
pallet jack.  Her Honour found the placement of the 
pallet jack was such that a portion of the tines blocked 
the path and created a foreseeable risk.  The risk was 
not insignificant, as was the chance of serious injury 
being occasioned.  

The trial judge concluded that there was a strong 
possibility of harm if care was not taken.  The leaving 
of the pallet jack in such a position was a necessary 
condition of the occurrence of the harm which befell 
Young, and represented a hidden danger This negated 
the proposition that the presence of the pallet jack 
constituted an obvious risk of which Young ought to 
have been aware. She did however find that the 
plaintiff contributed towards her own injury thereby 
reducing damages by 10%.   

Aldi appealed in respect of liability and quantum.  The 
appeal raised five main issues: 

 whether the trial judge gave insufficient weight to 
CCTV footage in rejecting the evidence of the Aldi 
employee; 

 whether viewed prospectively Aldi breached any 
relevant duty of care it owed to Young; 

 causation; 
 whether Young’s fall was a result of the 

materialisation of an obvious risk; and 
 whether the finding of contributory negligence of 

10% was erroneous. 

In the leading judgment, Simpson JA indentified that 
the principal contention between the parties was the 
alleged direction given by Aldi’s employee and the 
CCTV footage was not of assistance.  The central 
factual issue was whether Young’s fall happened as 
stated by her, that is by her walking in the direction 
indicated by the Aldi employee, or whether Young 
moved in a direction contrary to the directions given by 
the Aldi employee.   

Interestingly, the CCTV footage neither supported 
Young or Aldi in this regard.  Her Honour determined in 
such circumstances, where no credibility issues arose 
in relation to the conclusions drawn from the CCTV 
recording, the Court was in no better position than the 
Primary Judge to undertake the necessary exercise; 
however her Honour determined that although the 
CCTV was not entirely supportive of Young’s account 
and what happened, it was more consistent with her 
version of events. 

Following Australian Safeway Stores Pty Limited v 
Zaluzna, Simpson JA held that it was without question 
that Aldi owed Young a duty of care.  The 
determination of the scope of that duty took into 
account the exercise of reasonable care by Young.  
Her Honour noted all the submissions made by Aldi 
were actually that Young failed to take reasonable care 
for her own safety and this did not bear on the question 
of the existence of the duty but rather that of 

contributory negligence.  On this basis she upheld the 
finding of breach of duty by Aldi. 

With respect to contributory negligence her Honour 
noted Aldi’s arguments rested largely on an 
acceptance of their employee’s evidence.  Noting the 
evidence was not accepted by the primary judge and it 
was actually the Aldi employee who created the 
danger, her Honour was of the view that Young’s 
contribution to her own injury was minor being an 
understandable omission to keep a lookout for her own 
safety. 

Her Honour further noted that it was beyond argument 
that a cause of Young’s injury was the manner in which 
the pallet jack had been left obstructing the aisle.  On 
this basis she rejected any appeal based on causation.  

Meagher JA, agreeing, noted it was well established 
that an occupier’s duty to exercise reasonable care 
varied in the circumstances.  He said: 

“In assessing what it should do for the safety of its 
customers, [Aldi] ought reasonably anticipate that 
customers would not always be attentive to their 
own safety or immediately conscious of what was 
going on around them. They are likely to include 
people who are rushing, who are distracted as they 
move about the store or who are directing their 
attention to the product or products displayed 
around them”. 

In dissent, Adamson J assessed the CCTV footage 
differently and determined that the Aldi employee’s 
evidence was consistent.  Her Honour noted the 
assessment of the content of a duty of care should be 
assessed prospectively, and the scope of an 
occupier’s duty is delimited by the expectation that 
users will exercise reasonable care for their own 
safety. Moreover, she considered the risk posed by the 
pallet jack as an obvious risk.  Her Honour assessed 
the precautions adopted by Aldi and found they were 
reasonable in the circumstances and complied with.  
Because the risk was obvious, she determined there 
was no obligation to warn of such risk. 

This case confirms that occupiers of retails stores must 
take into account the fact that their customers will not 
always be taking the greatest care for their own safety. 
They may be distracted, in a hurry, and focusing on the 
products within the store. Store owners must at all 
times take reasonable care for their customers who 
won’t. 

Joshua Beran 
jrb@gdlaw.com.au 

 

In Carangelo v State of New South Wales [2016] 
NSWCA 126, the Court of Appeal has reviewed the 
application of Section 5D of the Civil Liability Act (CLA) 
and the difficulty of proving that the negligence is a 
necessary condition of the harm, or ‘factual causation’.  

Psychiatric conditions and factual 
causation 
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Carangelo suffered Chronic Adjustment Disorder, 
anxious and depressed moods and other psychiatric 
disorders whilst employed as a police officer for the 
NSW Police Force.  In the Supreme Court at first 
instance, he claimed that there were two significant 
events in the course of his service which caused 
psychiatric injury. 

The first event was in 1999 when he requested a 
transfer from Flemington Police Station to Kogarah.  
He informed the Chief of Detectives that he was not 
coping and wanted to have a quieter experience. The 
Chief advised him to provide the reason for the transfer 
as being closer to home so as ‘not to create waves’.  
No assistance or treatment was offered by the Chief to 
Carangelo. In September 1999, Carangelo was 
transferred to general duties at Kogarah. 

The second event was in September 2005 when 
Carangelo was investigated by the Police Integrity 
Commission (PIC) in relation to allegations made 
against him.  He complained that the investigations 
were conducted in a harassing and discriminating 
manner.  

In November 2006, he lodged a Hurt On Duty benefits 
claim, indentifying the injury as stress, depression and 
hypertension caused as a result of the investigation by 
the PIC. 

The PIC enquiry continued until June 2007 when the 
matter was referred to the Assistant Commissioner of 
the Professional Standards Command. It was 
recommended that Carangelo be removed from the 
Police Force.  In December 2007, all investigations 
ceased and there were no adverse findings at all made 
against Carangelo. 

Carangelo claimed that if the defendant had taken 
appropriate steps by offering pastoral care and 
support, and/or by referring him to a private 
psychiatrist, he would not have suffered any 
psychiatric injury. 

In respect of the 1999 transfer, the primary judge found 
the defendant had breached its duty of care by failing 
to refer Carangelo to the Police Medical Officer.  Her 
Honour considered that Carangelo specifically 
revealed to the Chief of Detectives that he was not 
coping with the work required of him as a Detective at 
Flemington.  This disclosure not only related to 
workload but to psychological stress and an inability to 
cope with traumatic events.  This disclosure was highly 
significant when determining what precautions the 
Commissioner was reasonably required to take against 
the risk of harm.  

The primary judge found that the defendant ought to 
have taken the precaution of referring Carangelo to the 
medical officer for assessment and treatment. The 
medical officer, consistent with the requirements of 
reasonable care, would have referred Carangelo to a 
psychiatrist in private practice.  The Court was satisfied 
that had Carangelo been referred to the medical officer 
in 1999, he would have divulged his continued anxiety 
and had been referred to a psychiatrist for treatment. 

Applying Section 5D of the CLA, the primary judge 
considered whether the defendant’s failure to direct 
Carangelo to the medical officer for assessment in 
1999 caused the particular harm. She considered the 
defendant would be liable if the Court was satisfied 
that had it taken reasonable precautions to discharge 
its duty, Carangelo would not have suffered the 
psychiatric injury.   

By the time of the 1999 incident, Carangelo had 
worked for the Police for over 25 years and had been 
exposed to many incidents of murder and suicide.  He 
had a history of complaining to colleagues about 
symptoms of distress, feeling run-down and work 
pressure. This evidence, and the medical opinion, led 
to a conclusion that the Court was not satisfied that the 
defendant was liable for the 1999 incident.   

In relation to the 2005 incident, the Court also 
considered whether the defendant was negligent in 
failing to forewarn Carangelo of the impending PIC 
investigations and provide him with the support of his 
Commanding Officer.  

Carangelo failed to establish factual causation with 
respect to the Commissioner’s breach of duty for the 
2005 incident. The evidence of Carangelo’s treating 
psychiatrist was that by the time of the investigation, 
Carangelo’s psychological condition had deteriorated 
to such a degree he was unable to cope any further. 
Further, the doctor considered that although Carangelo 
became severely ill and incapacitated because of the 
events related to the investigations, his illness was not 
caused by the 2005 incident. 

The primary judge was not satisfied that the negligent 
failure by the defendant was causative of Carangelo’s 
psychiatric injury.   

Having failed to prove causation, it was submitted that 
Section 5D(2) of the CLA applied as this was an 
‘exceptional case’.  Her Honour did not accept that. 

On appeal, Carangelo asserted that the trial judge 
misapplied Section 5D of the CLA by: 

 Requiring that the defendant’s breach of duty be a 
necessary condition to the whole of his damage 
rather than a material contribution to that damage; 

 Construing the expert evidence as merely 
supporting the loss of a chance of a better outcome 
and incapable of supporting factual causation; and 

 Failing to find that his case was “exceptional” within 
the meaning of s 5D(2) of the CLA. 

The Court of Appeal considered that the application of 
Section 5D(2) of the CLA dictates that negligence 
caused by a particular harm comprises two elements: 

 that the negligence was a necessary condition of 
the occurrence of the harm (factual causation); and 

 that it is appropriate for the scope of the negligent 
person’s liability to extend to the harm so caused 
(scope of liability). 

As to factual causation, the Court held that the 
evidence relied on by Carangelo did not support a 
finding that, on the balance of probabilities, had he 
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been forewarned of the PIC inquiry and offered 
psychiatric support, it would have had any relevant 
bearing on the psychiatric injury.  

Similarly, it held there was no error in the primary 
judge’s finding that the breach of duty in relation to the 
1999 incident resulted in a relevant difference to his 
psychiatric injury. 

As the Commissioner pleaded, the Court found that the 
harm suffered by Carangelo was caused by his twenty 
five years of service in the Police Force and not by the 
1999 and 2005 incidents. 

The Court considered the application of the “but for” 
test and its role in the resolution of causation. Section 
5D(2) of the CLA makes a special provision for cases 
where causation cannot be established on a “but for” 
analysis. The provision permits a finding of causation 
in ‘exceptional cases’, notwithstanding that the 
defendant’s negligence cannot be established as a 
necessary condition of the occurrence of the harm.   

The Court of Appeal found Carangelo’s reliance on this 
provision to be misplaced.  The Court held that the 
section cannot be used in circumstances - such as the 
present – where there is clear evidence that the 
psychiatric injury was caused by various factors which 
occurred during his tenure with the Police Force. 

Thus, there was no error in the conclusions reached by 
the primary judge and the appeal was dismissed. 

Particularly in respect of psychiatric injuries, it is 
important to consider a plaintiff’s medical history, and 
possible exposures and causes of those injuries.  This 
case is a reminder that breach of a duty of care and 
evidence of injury will not alone satisfy Section 5D of 
the CLA.  As to what is an ‘exceptional case’, this is 
still being determined by the courts. 

Mary Kinna 
mpk@gdlaw.com.au 
 

EMPLOYMENT ROUNDUP 

 

 

Difficulties relating to liability for leave entitlements 
often arise on the sale and purchase of businesses.  

There are various provisions of the Fair Work Act 2009 
(Cth) (FWA) which impact on employee entitlements in 
such circumstances. Prudent employers ensure that 
the contractual arrangements between the buyer and 
seller reflect the statutory position, or any modification 
of it, and take the necessary measures regarding their 
workforce to avoid unintended consequences. 

An issue that is often overlooked is how a sale and 
purchase can affect rights employees might have to 
bring unfair dismissal claims. 

One of the pre-conditions for the protection of the 
Unfair Dismissal provisions in the FWA is that the 
employee has completed the minimum period of 
employment. This is generally 6 months for large 
employers or 12 months for a small business 
employer. 

The minimum period of employment is calculated 
based on “the period of continuous service the 
employee has completed with the employer“– section 
384 of the FWA. What does that mean? 

Leaving aside the position of casual employees, the 
general rule set out in the FWA is that where a transfer 
of employment takes place, an employee’s service with 
the first employer counts as service with the second 
employer. Continuity of service is not broken by the 
transfer. 

An important exception to the general rule is that if the 
transfer of employment (between the seller and the 
buyer) is one between entities which are not 
associated, then the  new employer can avoid 
continuity of service for annual leave and redundancy 
pay if it tells the employee that it will not recognise 
previous service with the first employer. 

The provisions of the FWA concerning all this are 
difficult to interpret and lead to much confusion. A 
recent case in the Fair Work Commission (Quinlan v 
G8 Education Limited [2016] FWC 3731) is typical of 
this. 

A purchaser of a business offered employment to an 
employee of the seller business for the same work. 
The letter of offer of employment to the employee 
stated: 

“All employee periods of service will be 
recognised by G8 Education (including Annual 
Leave, Sick Leave and Long Service Leave 
entitlements) with the exception of service for the 
purpose of calculating period of employment.”  

The employee accepted the offer. He was then sent a 
letter which included this statement: 

“As part of this agreement G8 Education will 
honour your previous service at the Centre.” 

After he was subsequently terminated only a month 
later, the employee filed an unfair dismissal claim, to 
which the new employer brought a jurisdictional 
objection on the basis that his period of continuous 
service with it was not the statutory minimum. 

The Commission rejected the employer’s claim that 
there was insufficient continuous service. It grounded 
its decision in the wording of the correspondence to 
the employee – particularly the words “will honour your 
previous service”, which the Commission felt 
established that employment was transferred for all 
purposes.  

Previous service is previous 
service 

 



 

GDGHDDDD9 

  

GD NEWS / JULY 2016  

The Commission also said, without discussing it fully, 
that it was doubtful, in any event, whether it was 
possible to transfer employment for some purposes 
and/or entitlements and not others. 

The decision seems right because the statements 
made to the employee certainly were ambiguous. They 
deserved to be resolved in his favour. 

The reasoning that service is transferred for all 
purposes, or not at all, however, is questionable. The 
better view seems to be that service for annual leave 
and redundancy pay can be avoided, but there is no 
mechanism – in a transfer of employment situation – to 
avoid previous service as counting for the purposes of 
qualification for unfair dismissal remedies. 

Purchasing employer entities need to keep in mind 
when considering termination that - for unfair dismissal 
– previous service comes with the workforce they have 
acquired. 

David Collinge 
dec@gdlaw.com.au 
 

WORKERS COMPENSATION ROUNDUP 

 

 

Amongst other changes, the 2012 amendments to the 
NSW Workers Compensation legislation introduced the 
requirement that employment must be the “main 
contributing factor” to injuries that are either 
categorised as a disease of gradual onset or due to an 
aggravation of a pre existing disease.  To date the 
decisions in the Workers Compensation Commission 
(WCC) as to the meaning of main contributing factor 
have been few and far between. 

Recently, in Alvin Mannie v Bauer Media Group [2016] 
NSWWCC 134 Arbitrator Snell was required to 
determine the meaning of main contributing factor 
centred on a claim for a disease injury affecting the 
cervical spine.  Mannie alleged that he suffered an 
injury to his right arm and fingers as a result of the 
nature and conditions of his employment, which had 
aggravated the condition.  He was employed as a 
graphic artist and his work consisted of fine detail and 
retouching photographs using a graphics tablet on the 
desk in front of him and a pen.  As a result of these 
duties he also made a claim for lump sum 
compensation in relation to the cervical spine and 
related scarring.   

The employer argued that Mannie’s work was of a light 
nature and was not the kind of work that would cause 
an aggravation of cervical symptoms.  Furthermore the 
references to neck complaints were argued to be 
indicative of an underlying condition rather than a 
demonstration of any aggravation of the condition 
which was attributable to Mannie’s employment. 

The Arbitrator noted there were no references in the 
records of the treating doctors to the neck, right arm or 
shoulder pain until the end of February 2013 and after 
he was made redundant.  There was an absence of 
any reference to problems with his neck during the 
course of Mannie’s employment. Arbitrator Snell also 
noted the medical certificates which were in 
abundance did not refer to his neck being injured.   

Although Mannie had undergone various radiological 
investigations which demonstrated degenerative 
changes, there was an absence of any connection in 
the evidence generally linking his neck complaints with 
his employment.   

The Arbitrator emphasised the importance of the 
continuing increase in symptoms after Mannie left his 
employment, and the diagnosis of cervical myelopathy 
of which there was a family history. 

The Arbitrator determined that the disease had not 
been caused by Mannie’s employment pursuant to 
Section 4(b)(i) of the Workers Compensation Act 1987, 
because employment was not the main contributing 
factor to the contracting of the disease. 

On the balance of probabilities the Arbitrator was not 
satisfied there had been an aggravation of the disease 
because “the symptoms he has experienced are more 
likely than not … to be just a progression of the 
disease and not an ‘aggravation’ of it”. 

Although it would have been beneficial for Arbitrator 
Snell to set out in more detail her consideration of the 
inclusion of “main” in the definition of disease in 
Section 4 which was amended in 2012, the case 
illustrates that the WCC is prepared to find against 
workers if there is little evidence demonstrating a 
causal nexus between the employment and either the 
contracting of, or an aggravation of a disease. 

Despite any definitive guidance from the WCC on how 
‘main contributing factor’ is to be interpreted, we 
consider that where a disease injury is claimed and 
there is evidence of pre-existing complaints or 
evidence of a condition which may have been caused 
by factors other than their employment, due 
consideration should be given to disputing liability on 
the basis that employment was not the main 
contributing factor. 

This decision highlights the importance of properly 
investigating a worker’s medical history and obtaining 
clinical records to examine whether there is evidence 
of a pre-existing condition to demonstrate that the 
employment was not the main contributing factor.  

Whilst this appears to be the first case in which an 
employer has succeeded in arguing that employment 
was not a main contributing factor since the legislative 
amendments on 19 June 2012, we expect there will be 
more decisions to follow in the near future as 
employers come to grips with the limits imposed by 
‘main contributing factor’. 

Olivera Stojanovska 
oxs@gdlaw.com.au 

Main contributing factor in 
employment injuries 
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Despite the existence of provisions in the Workers 
Compensation Legislation since 2002 for the provision 
of both gratuitous and commercial domestic 
assistance, very few workers have availed themselves 
of this entitlement.  We suspect that a reason for this is 
that once the worker has satisfied the 15% whole 
person impairment (WPI) threshold required to access 
domestic assistance, they are often more focussed on 
pursuing a claim for work injury damages which shares 
the same threshold.  

Section 60AA of the Workers Compensation Act 1987 
(the Act) sets out various requirements for claiming 
compensation for domestic assistance. One is that the 
injury has resulted in a greater than 15 per cent WPI. 
For worker’s assessed below 15 per cent WPI, there is 
provision for domestic assistance to be provided on a 
temporary basis for no more than 6 hours per week 
and for a period less than 3 months in total.  

In Cleland v Carter [2016] NSWCCPD 29 a worker 
sought compensation for domestic assistance for a 
period prior to being assessed with the necessary 15% 
WPI. 

Cleland was injured at work in 2000 when a railway 
sleeper fell on his right big toe. He had eight 
operations to his right foot which were complicated by 
infection and poor healing. Subsequently, the right 
knee was also treated surgically with arthroscopy and 
knee replacement. This led to symptoms in the left 
knee in 2007. Cleland had a total of 18 operations on 
his left knee including three knee replacements which 
were also complicated by continuing infection. 

Cleland claimed his wife became his primary caregiver 
and provided gratuitous domestic care totalling 19.17 
hours per week from 30 September 2004.  

In January 2014 an Approved Medical Specialist 
(AMS) assessed Cleland at 16% WPI. The Medical 
Appeal Panel subsequently revoked this and issued a 
decision dated 15 July 2014 finding 33% WPI. 

Cleland argued that the threshold of 15% WPI could be 
met retrospectively if the other provisions in Section 
60AA were satisfied.  On that basis his entitlement for 
domestic assistance should run from the date the 
assistance was provided and not from the date of the 
AMS assessment. 

There was no dispute that some domestic assistance 
was required after the assessment.  

Arbitrator Beilby at first instance determined that 
Cleland was not entitled to receive compensation for 
domestic assistance provided by his wife, other than 
on a temporary basis, until the Medical Assessment 
Certificate of January 2014.  The Arbitrator stated that 
there was no ambiguity in the meaning of Section 
60AA.  In essence, where WPI was less than 15% or 

WPI had not yet been determined, there was only an 
entitlement for a maximum of six hours per week 
domestic assistance for a period of three months.  On 
that basis an award was made for six hours per week 
for a period of three months from 30 September 2004. 
Compensation for further domestic assistance was 
awarded from 9 January 2014 when Cleland was 
assessed as having greater than 15% WPI.  

Although the Arbitrator conceded her interpretation 
was not beneficial for Cleland, she indicated she was 
bound to apply the legislation and the accompanying 
gazetted Guidelines published in relation to domestic 
assistance. 

Cleland appealed. He argued that the arbitrator failed 
to properly construe Section 60AA and incorrectly 
applied the Guidelines to limit his entitlement until the 
AMS assessed WPI at 15%. 

Deputy President Snell thought that whilst there was 
ambiguity in Section 60AA(1)(c) because it is silent 
with regards the consequences of establishing 15% 
WPI after the gratuitous care has been provided, the 
legislative intent of the section was clear. He 
specifically determined that compensation would only 
be payable: 

“if a worker has a degree of permanent impairment 
that is at least 15 per cent at the time when the 
relevant domestic assistance is provided for the 
worker. This is consistent with the words of the 
section. It is consistent with the legislative intent to 
meet “the long-term care needs of the most 
seriously injured workers”. 

In Cleland’s case, there was no medical evidence to 
confirm he had 15% WPI in the period before the 
assessment in January 2014. The Deputy President 
noted it was impossible to determine at what point in 
time Cleland would have reached that threshold given 
the extensive history of failed surgical procedures and 
infections before 9 January 2014. Therefore, even if 
the Arbitrator had applied Section 60AA(1)(c) on a 
beneficial basis for Cleland, she could not have been 
satisfied that he suffered at least 15% WPI before the 
AMS assessment. The outcome would have been the 
same for Cleland. 

This decision finally clarifies an often debated provision 
of the Workers Compensation Legislation. The Deputy 
President has made it clear that there must be 
evidence that the worker has at least 15% WPI at the 
time the domestic assistance is provided and cannot 
retrospectively rely on a subsequent 15% WPI 
assessment to sustain a claim for past domestic 
assistance.  

Karmen Cindric 
kxc@gdlaw.com.au 

 
  

Domestic Assistance in Workers 

Compensation Claims 
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CTP ROUNDUP 

 

 
 

One of the more significant concerns for CTP insurers 
of late has been the Supreme Court decision of Scott v 
Insurance Australia Ltd t/as NRMA Insurance [2015] 
NSWSC 1249.  By that decision the Supreme Court 
essentially abolished the overwhelmingly common 
practice by CTP insurers to lodge a treatment dispute 
with the Medical Assessment Service (MAS) to 
determine care entitlements.   

His Honour Justice Campbell held that the MAS had 
no power to deal with applications for treatment 
disputes which sought to ascertain a claimant’s 
entitlement to care gratuitously rendered.  The case 
also significantly complicated the position in respect of 
MAS treatment disputes on the entitlement to 
commercial care and suggested that such 
assessments by MAS were also impermissible.   

Scott’s claim related to care both provided gratuitously 
to her and care given by Scott to her daughter.  When 
the insurer lodged an application for a treatment 
dispute to MAS for a determination of the entitlement, 
as was the usual practice, Scott took the unusual step 
of seeking judicial review of the Proper Officer’s 
decision to refer the matter for assessment by MAS, on 
the basis that care gratuitously rendered was not 
“treatment” for the purposes of Section 58 of the Motor 
Accidents Compensation Act 1999 (NSW) (the Act).   

When the matter came before Campbell J, His Honour 
agreed with Scott and concluded that “treatment” 
pursuant to Section 58 was restricted to services 
provided by a trained, qualified or professional person 
and for which the claimant will or may incur a “financial 
loss” or fee.  Thus, MAS was not empowered to deal 
with determinations in relation to gratuitous care.   

His Honour also considered that the insurer’s 
application was prohibited by Section 60 of the Act 
which required there to be a ‘genuine dispute’ between 
the parties as to the extent of the treatment required by 
the claimant.  His Honour’s view was that the insurer 
had been going through the motions of creating the 
‘appearance’ of a dispute so that the matter should not 
have been referred for assessment.  In this respect, 
the determination of what was a ‘genuine dispute’ was 
able to be determined by the Court. 

The Scott case essentially rendered void all pending 
treatment dispute applications to MAS regarding care 
and prevented further applications being made to 
MAS.  Naturally, insurers have found that the practical 
outcome was also to provide a significant barrier to 
settlement in those situations where claimants had 
made allegations about the extent of gratuitous care 

rendered.  As there was no independent means of 
ascertaining the claimant’s true entitlement, insurers 
were limited to relying on medico-legal assessment of 
care such as by an occupational therapist.   

Since notice was given that NRMA Insurance intended 
to appeal the decision, CTP insurers and claimants 
alike have been keenly awaiting the outcome.  Their 
Honours Basten, Ward and Gleeson JJA of the NSW 
Court of Appeal handed down the decision on 22 June 
2016, which essentially reverses the position taken by 
Campbell J.   

As the insurer had argued at trial, their Honours 
agreed that the wording of the Act suggested that the 
ambit of ‘treatment’ was wider than that afforded to it 
by Campbell J.  The definition of ‘attendant care 
services’ in Section 3 of the Act did not explicitly 
outline that those services had to be professionally 
provided.  Similarly, Section 42 made no distinction 
between paid and gratuitous, or professional and 
voluntary services.  The wording of the Act therefore 
did not provide any impediment to interpretation of 
‘attendant care’ as care provided gratuitously or 
voluntarily as well as for payment and professionally.  
There was therefore no justification for a narrow 
interpretation such as that made by Campbell J. 

Their Honours also made a point of confirming that the 
existence of a dispute, or “disagreement or issue” 
pursuant to Section 60 of the Act was a factual 
question to be determined by the Authority in referring 
the matter to MAS, and not one to be determined by 
the Court.  Their Honours concluded that there had 
been no justification to set aside the decision of the 
Authority to refer the treatment dispute for assessment 
as the question of referral had been clearly delegated 
to the Authority in the Act. 

It remains to be seen whether there will be a further 
appeal by the claimant to the High Court, but the 
decision of their Honours certainly seems to give the 
issue an air of finality in providing CTP insurers and 
claimants with an avenue for the independent 
determination of care entitlements.  

Rachael Miles 
ram@gdlaw.com.au 
 

 

This Court of Appeal decision is a reminder that a 
plaintiff has to prove his or her case. This involves a 
legal burden of proof; and a plaintiff will not succeed if 
the plaintiff simply adduces evidence of a fact.  

The case also illustrates how difficult it can be for 
insurers to predict the outcome of a case on liability in 
the District Court!    

The accident in question occurred on 27 August 2016.  
The defendant Bates was driving west along the Great 
Western Highway at Faulconbridge. She slowed to a 

The Plaintiff and the ‘Onus of 
Proof on Causation’ Bates v 
Gillham [2016] NSWCA  129  

 

NSW Court of Appeal reverses 
the position – Insurance 
Australia Limited v Scott 
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stop in order make a right turn across the path of the 
oncoming east bound traffic into the driveway of a road 
side fruit market. At that point of the Highway, there 
were two lanes of traffic travelling in each direction and 
the speed limit was 80 kph. 

The plaintiff Gillham was driving in the same lane 
behind Bates’ vehicle at about 70 kph. He failed to stop 
or avoid her stationary vehicle and hit the rear of the 
vehicle with some force.  

Gillham brought a claim for damages against Bates.  

Bates’ evidence in the District Court was that she had 
commenced slowing her vehicle some 50 metres from 
what she initially thought was the entry to the fruit 
market. In fact, this was the exit from the market and 
when she realised this, she had proceeded slowly for a 
short distance and then stopped opposite the entry. 

The expert evidence agreed that at the point Bates 
stopped, Gillham would have been able to see her 
vehicle’s rear lights and indicator from 130 metres 
away. It was also agreed Gillham would have required 
77 metres to stop his vehicle. 

There was a U-turn slip road bay in the vicinity of the 
turn into the fruit barn for vehicles travelling west on 
the Highway. To take advantage of the U-turn bay, 
Bates would have had to pull over to her left before 
attempting to cross four lanes of traffic. Her evidence 
was that she did not see the signage advising of the 
presence of the slip road bay.  

Gillham succeeded at first instance. The trial judge 
concluded that to stop on a road such as the one in 
question in any circumstance other than an emergency 
would always involve a risk because vehicles following 
would have limited or restricted sight due to their 
obligation to consider other vehicles on the road. 
Therefore, the primary cause of the accident was 
Bates’ action in “stopping effectively twice in 
circumstances where she was conscious of the risk to 
her and others”. Damages were reduced by 50% for 
contributory negligence. 

Bates successfully appealed the decision.  There were 
a number of grounds of appeal but the Court of Appeal 
found it necessary to deal only with ground of appeals 
that certain findings of fact necessary to establish 
breach of duty of care were erroneous.  

The Court of Appeal was required to consider the 
application of Sections 5B and 5E of the Civil Liability 
Act 2002 (NSW).  Section 5B requires that a plaintiff 
prove the actions of the defendant were unreasonable 
in the sense that a reasonable person in the position of 
the defendant would not have taken the same action. 
Section 5E provides that the plaintiff bears the onus of 
proof in relation to any issue relevant to causation.  
The Court of Appeal also noted that this principle was 
not restricted to facts relevant to causation but applied 
to all facts relevant to a finding of negligence. 

In upholding the appeal, it was found that the trial 
judge had fallen into error by finding that it could not be 
determined whether Bates had had her brake lights on 

at the time of impact in circumstances where Gillham, 
as the plaintiff, bore the onus of proof. Gillham’s 
evidence was that he could not be sure if he saw brake 
lights illuminated on Bates car or not.  Bates, however, 
had given evidence that she had engaged her brakes, 
which was not challenged on cross examination.  

Similar findings were made by the Court of Appeal 
regarding the evidence as to the point at which Bates 
had activated her right hand indicator; whether Bates 
had in fact stopped twice; and the traffic conditions at 
the time of the accident. In each case, the Court of 
Appeal found that the trial judge fell in to error in 
making findings not open on the evidence available, 
taking into account that Gillham bore the onus of proof. 

The Court of Appeal then went on to consider a 
number of difficulties with the reasoning of the trial 
judge, including her approach to the argument that 
because there was a slip bay to facilitate a U-turn 
available to Bates, it was reasonable for her to have 
used the slip bay to facilitate access to the fruit market.   

The trial judge had made an implicit finding that in 
order to avoid the risk to other vehicles of stopping in 
the lane of traffic, a person in Bates’ position should 
have used the U-turn bay to cross the highway. 

However there were a number of problems with that 
finding. First, it was not clear when the U-turn bay sign 
first became visible. However there was evidence to 
suggest it was after the fruit shop had come into sight 
and Bates was focused on accessing the shop from 
the lane she was travelling in. Second, there was no 
evidence that attempting to use the U-turn bay was in 
fact a safer option. In this regard Gillham bore the onus 
of proving the U-turn bay was a safer option. Third, 
Gillham had not pleaded a failure to use the U-turn bay 
and there was therefore very little cross examination of 
Bates on that point. 

Ultimately, although reasonableness is a matter for a 
trial judge, the Court of Appeal determined there was 
nothing inherently unreasonable about the course of 
action taken by Bates. On the facts found by the trial 
judge (other than those improperly found) there was no 
basis to conclude Bates failed to exercise reasonable 
care for the safety of others. To the extent there was 
an alternative course of action open to Bates by virtue 
of the U-turn bay, the evidence was that she was 
ignorant of it. 

The trial judge’s finding that Bates’ failure to notice the 
U-turn bay was itself negligent was not available on the 
evidence. It also overlooked the terms of Section 5C of 
the Civil Liability Act which provides that simply 
because a risk of harm could have been avoided by a 
different course of action does not of itself give rise to 
liability for the way in which it was in fact done. 

It is not unusual to assume the driver hitting the rear of 
the vehicle in front is the driver at fault. More often than 
not, this is in fact proven. In this case it may have been 
possible for Gillham to successfully make out breach  
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on the part of Bates in circumstances where he hit the 
rear of her car, but his undoing was that he failed to 
actually prove facts which demonstrated that the 
actions of Bates were unreasonable in all the 
circumstances. 

Grace Cummings 
gjc@gdlaw.com.au 
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