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School authorities will be held liable for the negligence 
of those who are engaged to perform the task of care 
for a student, no matter whether or not the person 
engaged to provide the care is a servant or an 
independent contractor, as a school authority owes a 
non delegable duty of care.  

However there are limits on that responsibility, for 
example a school authority is not vicariously liable for 
the criminal misconduct of a teacher.   

But to hold a school authority liable for sexual assault 
on a pupil by a teacher would ordinarily give the victim 
of that assault a far better prospect of obtaining 
payment of the damages awarded for the assault than 
the victim would have against the teacher. The 
temptation is there as the innocent pupil should be 
compensated. 

To date the Australian Courts have resisted that 
approach but liability can attach to a school authority 
as a consequence of the failure on the part of the 
school to take appropriate action where it should step 
in.  

But there are undertones of a change sounding and 
two recent decisions of the Courts, one in the UK and 
the other in the NSW Supreme Court highlight the shift 
in the landscape for school authorities and the 
responsibility that schools have for the acts and 
omissions of teachers and independent contractors 
engaged by a school to perform the responsibility 
entrusted to the school.  

The recent decision in the UK of Woodland v Essex 
County Council [2013] UKSC 66, illustrates the 
approach of the English Courts to the non delegable 
duty of a school authority. 

In that case the Supreme Court held a school authority 
liable for injuries sustained by a pupil caused by the 
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actions of a swim school that had been contracted to 
teach pupils to swim. Ms Woodland participated in 
swimming lessons that were required by the national 
curriculum and nearly drowned. She was resuscitated 
but suffered a severe brain injury. It was alleged the 
swim school failed to notice that she was having 
difficulties in the water, which led to her injury. 

The school was held liable as it owed a non-delegable 
duty of care. It owed that duty as:  

 a student is vulnerable and highly dependent on 
the observance of proper standards of care by 
those with a significant degree of control over 
their lives. 

 a student is in the custody, charge or care of the 
school and the school has control over the 
student. 

 the student and parent have no control over how 
the school chooses to perform its obligations. 
The school may perform its obligations through 
employees or independent contractors. 

 when the school's own control is delegated to 
someone else for the purpose of performing part 
of the school's own educational function, it is 
wholly reasonable that the school should be 
answerable for the careful exercise of its control 
by the delegate. 

 the school delegated to a third party a function 
which was an integral part of the positive duty 
which the school assumed and the swim school 
had custody or care of the student and control 
over the student and was performing the very 
function assumed by the school. 

However, the Court acknowledged that there are 
limitations to the non-delegable duty and Lord 
Sumption (with whom Lord Clarke, Lord Wilson and 
Lord Toulson agreed) concluded: 

“This is not an open-ended liability, for there are 
important limitations on the range of matters for which 
a school or education authority assumes non-
delegable duties. They are liable for the negligence of 
independent contractors only if and so far as the latter 
are performing functions which the school has 
assumed for itself a duty to perform, generally in 
school hours and on school premises (or at other times 
or places where the school may carry out its 
educational functions). In the absence of negligence of 
their own, for example in the selection of contractors, 
they will not be liable for the negligence of independent 
contractors where on analysis their own duty is not to 
perform the relevant function but only to arrange for its 
performance. They will not be liable for the defaults of 
independent contractors providing extra-curricular 
activities outside school hours, such as school trips in 
the holidays. Nor will they be liable for the negligence 

of those to whom no control over the child has been 
delegated, such as bus drivers or the theatres, zoos or 
museums to which children may be taken by school 
staff in school hours…  

“… It is important to bear in mind that until relatively 
recently, most of the functions now routinely delegated 
by schools to independent contractors would have 
been performed by staff for whom the authority would 
have been vicariously liable. The recognition of limited 
non-delegable duties has become more significant as 
a result of the growing scale on which the educational 
and supervisory functions of schools are outsourced, 
but in a longer historical perspective, it does not 
significantly increase the potential liability of education 
authorities” 

So in the UK there is a limit on the extent of the non-
delegable duty of care and we will have to wait and 
see whether those same limitations will be adopted by 
Australian Courts when they are called on to consider 
the extent of a school’s non-delegable duty.  

However when it comes to injuries sustained by 
students arising from criminal misconduct of teachers 
the approach of the Courts is somewhat different. 

Whilst a school authority's duty of care to its pupils is 
non-delegable, and the school authority is liable for 
any injury, accidental or intentional, which is inflicted at 
school upon a pupil by a teacher, Australian Courts 
have held that it is too broad to extend that duty to the 
criminal misconduct of teachers. A responsibility 
extending that far would be too demanding. 

The High Court when considering a claim arising from 
a sexual assault on a student found that the school 
was not vicariously liable for the criminal misconduct of 
a teacher and noted: 

“In no sense could it be said that the commission of the 
assault was an act done in furtherance of the aims of 
the school authority or as a result of its pursuing those 
aims by establishing the school concerned and 
employing its staff” 

The deliberate sexual assault on a pupil is not some 
unintended by-product of performance of the teacher's 
task, no matter whether that task requires some 
intimate contact with the child or not. It is a predatory 
abuse of the teacher's authority in deliberate breach of 
a core element of the contract of employment. The 
school authority, would itself have committed no 
wrong.” 

So to find a school authority liable it must have 
committed a wrong. It will not be vicariously liable for 
the criminal misconduct of the teacher however it does 
owe a non-delegable duty of care to a student. 
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The recent decision of the NSW Supreme Court in JK 
v State of NSW [2014] NSWSC 1084, demonstrates 
that a school authority can have a liability where a 
student is mistreated by a teacher. 

JK brought a claim for damages for psychiatric injury 
as a result of a number of sexual assaults by a teacher 
who was employed at the school when she was then a 
student. 

JK sued the State of NSW, the Principal of the school 
and the Deputy Principal of the school.  The State of 
NSW filed a cross claim against the teacher. 

The alleged criminal misconduct occurred between 
2002 and 2006 whilst the teacher was employed by the 
school when JK was aged 13 to 17.  All but one of the 
criminal misconduct occurred off school premises and 
outside of school hours.  The teacher was arrested and 
charged with various criminal offences to which the 
teacher pleaded guilty.  In 2007 the teacher received a 
custodial sentence. 

The proceedings between JK and the State of NSW, 
the Principal of the school and the Deputy Principal 
settled for $525,000 inclusive of costs.  It was agreed 
that $208,630 was for JK’s costs and the remaining 
$316,370 was for damages.  

The Department of Education settled the claim but 
sought to recover the totality of the damages to be paid 
from the teacher. The teacher had, by the time of the 
settlement, been joined as the fourth defendant and 
the State of NSW had filed a cross claim against the 
teacher seeking indemnity or contribution towards the 
settlement with JK. 

The hearing of the contribution claim proceeded before 
Associate Justice Harrison of the NSW Supreme 
Court, who identified the following three issues 
requiring the Court’s determination: 

 whether the settlement was reasonable; 

 whether the teacher should indemnify the State 
of NSW; and 

 whether there should be contribution by the 
teacher towards the settlement with the State of 
NSW and if so, to what percentage. 

Harrison AsJ determined that the settlement was 
reasonable in the circumstances.  The main issue was 
whether or not the Court should order the teacher to 
indemnify the State of NSW or contribute a percentage 
towards the settlement. 

Harrison AsJ identified the power under Section 5 of 
the Law Reform (Miscellaneous Provisions) Act 1946 
(NSW) (“LRMPA”) which permits a finding of complete 

indemnity in a claim for indemnity or contribution by 
one tortfeasor against another. 

Further, Harrison AsJ referred to the principles 
enunciated by the High Court in The Commonwealth of 
Australia v Introvigne [1982] HCA 40, in which it was 
held that schools owe a non delegable duty of care to 
their students.  However Harrison AsJ concluded the 
school authority’s non delegable duty does not extend 
to cover criminal actions such as sexual assaults upon 
a student committed by the school’s employee, a 
teacher.   

Harrison AsJ noted the State of New South Wales 
conceded that a school authority in certain 
circumstances may be vicariously liable for criminal 
actions, including sexual assaults committed by an 
employee but vicarious liability will only be imposed if 
the conduct was done with an intention to "further the 
interests of" or "perform the duty for" the employer or if 
it at least appeared to be done for that purpose or 
under the employer's authority.  

The State of NSW argued that the liability of a school 
authority under its non delegable duty of care to pupils 
does not extend to intentional criminal conduct against 
a pupil by a teacher employed by the authority.  The 
State of NSW relied on a further High Court decision in 
State of NSW v Lepore [2003] HCA 4 in that regard. 

The State of NSW also contended that the teacher’s 
conduct did not occur in the course of and did not arise 
out of its employment of the teacher and relied upon 
Section 5 of the Employees Liability Act 1991 (NSW) 
(“ELA”) which provides: 

“This Act does not apply to a tort committed by an 
employee if the conduct constituting the tort: 

(a) was serious and wilful misconduct; or 

(b) did not occur in the course of, and did not arise 
out of, the employment of the employee.” 

This section was relied upon to preclude the teacher’s 
prima facie right, under Section 3 of the ELA, to be 
indemnified by the school authority as his employer for 
tortious conduct of the teacher during the course of his 
employment. 

The teacher argued that as of September 2003, other 
teachers had become aware that JK had a crush on 
him and that he was approached by a school 
counsellor to be informed that JK’s friends had 
reported the crush.  Instructions were given to the 
teacher, according to him, not to have contact with JK 
but nevertheless he was placed in a computer studies 
class at the start of 2004 in which JK was a student. 
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The teacher also relied upon evidence that the head 
teacher of the faculty bullied and intimidated him which 
he argued made him suffer a loss of confidence and 
resulted in him developing a major depressive illness 
that affected his judgment at the time of the offences. 

Harrison AsJ concluded that most of the teacher’s 
submissions were without merit and were self serving.  
Harrison AsJ highlighted JK’s age at the time of the 
offences and held that the teacher’s misconduct fell 
within the category of serious and wilful misconduct. 

Harrison AsJ further held that although the school 
authority may have been aware of the alleged crush 
that JK had on the teacher that was a wholly different 
situation from the school being aware of the sexual 
assaults taking place off school premises and outside 
school hours.   

Harrison AsJ found that the school authority was not 
vicariously liable for the teacher’s behaviour and 
ordered the teacher to indemnify the State of NSW. 

However, on the question of contribution, despite 
making an order that the teacher was to indemnify the 
State of NSW, Harrison AsJ proceeded to make a 
finding that, after taking into account all of the 
arguments of the school authority and the teacher, 
nearly all of the fault could be attributed to the actions 
of the teacher and that it was just and equitable that 
the teacher pay 90% of the settlement amount. 

Accordingly, the teacher was ordered to pay 
$472,500.00 to the State of NSW by way of indemnity 
and contribution pursuant to Section 5 of the LRMPA.   

A further order was made for interest to be paid on that 
sum from the date of the judgment and the teacher 
was ordered to pay the costs of the State of NSW 
regarding the cross claim but the Court declined to 
order the teacher to pay the defence costs of the State 
of NSW in defending JK’s action. 

This case is a useful illustration of the circumstances 
which can arise to enliven the “serious and wilful 
misconduct” provisions of the ELA thereby preventing 
an employee who is guilty of such misconduct seeking 
an indemnity from his or her employer pursuant to 
Section 3 of the ELA.  

Once it is established that the indemnity under Section 
3 of the ELA has no application, the question then 
becomes one of indemnity and/or contribution under 
Section 5 of the LRMPA.   

As can be seen the school authority’s non delegable 
duty of care to a pupil will always be a relevant factor 
in weighing up the liability of the school authority and 
the teacher which, in this case, was assessed at 90% 
against the teacher and 10% against the school 

authority. The finding that the teacher was liable to 
contribute 90% of the damages demonstrates that the 
the school was partially to blame, not because it was 
vicariously liable for the actions of the teacher but 
because it owed a non-delegable duty of care and the 
school did not act with reasonable care.    

The school was not vicariously liable for the criminal 
actions of the teacher however its actions were seen to 
have contributed to a relatively minor extent to the 
injury that was caused. 

We wonder whether this teacher has the financial 
capacity to pay the judgment. If not the student has 
received her full measure of compensation from the 
school and the school will be out of pocket as it will not 
recover 90% of the settlement sum. 

In Australia where two or more defendants are liable 
for injuries sustained by a claimant, the claimant can 
recover their full entitlement to damages from the 
defendant they choose as the claimant is not limited to 
recovering an amount that reflects the share of 
responsibility of that defendant. If a school and a 
teacher are at fault and the school is not vicariously 
liable for the teacher’s actions, the school’s insurance 
will not cover the teacher and a claimant will in all 
probability look to establish some negligence on the 
part of the school and recover damages from the 
school leaving the school to recover contribution from 
the teacher.  

The target is squarely on schools in claims for 
damages arising from injuries sustained by students 
involving sexual assaults by teachers. 

School authorities will be held liable for the negligence 
of those who are engaged to perform the task of care 
for a student - no matter whether the person engaged 
to provide the care is a servant or an independent 
contractor as a school authority owes a non delegable 
duty of care to its students.  However, when it comes 
to criminal misconduct of a teacher or an independent 
contractor the school’s liability will flow from its acts or 
omissions rather that the misconduct itself as it will not 
be vicariously liable for that criminal misconduct. 

The landscape will change for schools as students who 
are victims of the criminal misconduct of their teachers 
look to establish liability on the part of the school by 
demonstrating the school has acted unreasonably in 
the care of the student and control of the teacher. 

David Newey 
dtn@gdlaw.com.au 
 
Darren King 
dwk@gdlaw.com.au 
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The insurance sector in Australia is continually 
evolving with businesses on the continual look out for 
acquisition opportunities. Succession planning for 
owners of insurance brokerages and underwriting 
agencies ensures that there is a readily available 
market of financial service businesses. However not all 
acquisitions are motivated by an owners desire to cash 
out of the business and retire. In addition key 
personnel in a business often have relationships that 
are essential for the success of the business.  

A purchaser needs to take care to protect their 
legitimate interest in the goodwill of the business which 
is acquired. Staged payments of the purchase price 
based on earn out provisions, restraints of trade and 
new employment contracts for key personnel are 
regularly required by purchasers. However a purchaser 
can only protect its legitimate interests in the goodwill 
of the business and excessive restraints imposed on 
key personnel and others may be invalid as was seen 
in the recent decision of the NSW Supreme Court in 
Then There Were Three Pty Limited v Douglas. 

This case serves as a reminder that care needs to be 
taken when a boots and all approach is taken to 
protect a purchaser with a long earn out period , a 
purchase price based on post acquisition earnings and 
agreements that lock in key personnel during the earn 
out period with significant ongoing restraints after they 
leave the business as the validity of any restraint 
provisions in share sale agreement may be invalid 

Then There Were Three purchased all initial shares in 
Alteora in July/August 2007.  The shares were 
purchased from DF Holdings Pty Limited, the trustee of 
the Douglas Family Holdings Trust.  Paul Douglas was 
a key personnel in the conduct of the business of 
Alteora before it was acquired. In this case the Court 
held that restraints in a share purchase agreement 
were invalid as they were not necessary to protect the 
legitimate interests of the purchasers where the 
activities which were sought to be restrained were too 
wide and the period of restraint was too long, 
particularly where there was an earn out provision in 
the share purchase agreement.  

The case concerned the acquisition of Altiora 
Insurance in 2006/2007 by Then There Were Three 
Pty Limited.  

At the time of acquisition Douglas was named as a key 
employee in the share purchase agreement to the 
intent that the purchase price payable would be 
reduced if he left the employ of the Austcover Group of 

Companies during the earn out period, a period of four 
years.   

Douglas entered into an employment agreement with 
Altiora with the intention that it would operate following 
the acquisition of Altiora.   

Douglas’ corporate vehicle entered into a consultancy 
agreement with Austcover Pty Limited. 

The purchase price was payable by five instalments.  
The purchase price was variable and based on 
earnings of Altiora over the earn out period. 

There were restraint provisions that applied to Douglas 
in the share sale agreement, his employment contract 
with Altiora and the consultancy agreement.   

Approximately two years into the earn out period 
Altiora terminated Douglas’ employment.  Within five 
months of that termination a Deed of Release was 
entered into crystalising the respective rights of the 
parties and confirming the operation of the restraints. 
Douglas joined Australis after he left Altiora.   

Then There Were Three Pty Limited withheld payment 
of an amount of $215,000.00 payable as part of the 
purchase price in the belief that it would lose business 
with Douglas working for Australis, and amount would 
set off the damage that would be suffered. 

Then There Were Three Pty Limited commenced 
proceedings against Douglas, seeking to restrain him 
from acting contrary to the restraint provisions.  They 
also sought damages for alleged breaches of the 
restraints. 

The Douglas family entities commenced proceedings 
against Then There Were Three Pty Limited seeking 
damages in the amount of the final tranche of the 
purchase price. 

An interim application for an injunction was heard by 
the Court and that application failed, largely as 
damages were seen as an adequate remedy in the 
circumstances.  

When the case was ultimately heard, the only 
restraints which were sought to be enforced were 
those under the share sale agreement, no doubt as 
Douglas had acted in a way that was consistent with 
the restraints in the employment agreement and his 
companies consultancy deed.   

The restraints in the share sale agreement were 
extensive.   

The restraints were crafted with cascading provisions 
with restraints of four years, three years, two years and 

Buying an Underwriting Agency 
or Insurance Brokerage – 
Protecting Goodwill 
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one year and geographic restraints based on Australia, 
as well as each State and Territory.   

The restraints sought to restrain Douglas from either 
on his own account or by means of any person, 
enterprise, partnership, corporation, firm or trust from 
approaching any client or customer of the business of 
Altiora.  The business of Altiora was defined in wide 
terms in the agreement to include activities of Altiora at 
the time the share sale agreement was entered into 
and subsequently.  Effectively, the restraint prevented 
Douglas being involved with any insurance operator. 

The restraint in the employment agreement was limited 
to a 12 month period post termination. 

The restraint in the consultancy deed was also for a 
cascading period of  two years and then one year. 

Whether or not a restraint of trade is valid turns on the 
proper construction of the contract and an assessment 
of the legitimate interests sought to be protected by the 
restraints. 

A restraint of trade is prima facie void. 

The parties seeking to enforce a restraint must show 
that the restraint is no wider than is reasonably 
necessary to protect legitimate interests. 

The onus of demonstrating that a restraint is 
reasonable rests on the party alleging it is reasonable. 

The reasonableness of the restraint is assessed at the 
time the contract is entered into. 

The Courts, when considering restraints in 
employment agreements take a stricter and less 
favourable view of the covenants compared to 
restraints in a share sale agreement.   

The question for the Court in this case was whether or 
not the restraints protected the purchaser’s legitimate 
interests in the goodwill of the business of Altiora. 

The Court noted that given the geographical nature of 
clients in Altiora’s brokers list and the territorial 
connection of Altiora’s business with the nation, a 
restraint that applied across Australia was appropriate.   

However, the Court concluded that the activities that 
were sought to be restrained and the period of restraint 
were not required to protect the legitimate interests of 
the purchasers. 

The transaction had a number of unique features.  
They were that: 

 the purchase price was payable by instalments 
adjustable by reference to trading experience 
following completion of the contract; 

 the final purchase price was not principally 
determined by reference to past transactions 
enjoyed by Altiora but on its earnings over the 
earn out period; 

 the restraints needed to be read in the context of 
a contemplated expansion of Altiora and of the 
purchasers of the business and not limited to the 
clientele of Altiora at the time of purchase; 

 the purchasers had the benefit of the continuing 
employment in the business of Douglas and 
contractual restraints given by him in his 
employment contract and his company in the 
consultancy agreement; 

 it was Altiora that terminated Douglas; 

 the purchaser was not relying on the separate 
restraints it had against Douglas under his 
employment agreement or his company under the 
consultancy deed (no doubt as Douglas had acted 
in the spirit of those restraints); 

 a senior officer of Austcover regarded it 
reasonable for Douglas to be employed by 
Australis even though he had serious concerns at 
the time that Douglas might be stepping across 
the line into Altiora’s products, specifically hotel 
business. 

 
The Court noted the comprehensive nature of the 
restraint provision and the character of the definition of 
business lying at its heart meant that there was no 
necessary connection between Douglas, his activities 
and the custom of Altiora.  The restraint would prevent 
Douglas from having any connection with an insurance 
operator, whether or not such connection could 
reasonably be thought to have an impact on the 
interests of the purchasers of Altiora. 

In those circumstances the activities restrained were 
too wide and the restraint provision was void.   

Further, the restraint periods were also seen as 
unreasonable because of the length of time under 
which restraints would operate.  This was seen to be 
the case as the primary method adopted for the 
protection of interests was a structured, adjustable 
payment of the purchase price by instalments, coupled 
with employment of Douglas who was considered 
significant to the operation of the business.  The 
provision for the payment of instalments over a four 
year earn out period provided protection and the 
restraints were not necessary to protect the legitimate 
interests of the purchasers.   

The Court was conscious of evidence that 
demonstrated that: 
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 “Within the industry personal professional 
relationships over an extended period of time 
have always been of critical importance in the 
development of business.” 

 “Policies and binding agreements have 
customarily operated over annual cycles.  That 
evidence is consistent with a restraint period of 
one calendar year imposed on Douglas under his 
employment agreement.” 

 
The Court was not satisfied that any restraint after the 
earn out period (let alone more than one year) was 
reasonably necessary to protect the legitimate 
interests of the purchaser. 

At the end of the day the restraints in the share sale 
agreement were void and unenforceable.  Then There 
Were Three Pty Limited’s claim against Douglas failed.   

The Douglas family were successful in securing 
damages in the amount of the final tranche of the 
purchase price plus interests and costs.   

The restraints which sought to prevent Douglas from 
operating in the insurance industry after he left Altiora 
were not necessary to protect the legitimate interests 
of the purchasers of the business.  The earn out 
provisions and the Douglas employment agreement 
were effectively enough to protect those legitimate 
interests particularly where Altiora continued to benefit 
from the efforts of Douglas after the purchase and it 
was Altiora that ended Douglas’ employment. 

When crafting restraints of trade care needs to be 
taken to ensure that restraints do not go beyond those 
necessary to protect the legitimate interests of a 
purchaser.  If those restraints go beyond what is 
necessary they will be void and have no effect.   

Where the purchase price for the business is based on 
earn out provisions over an extended period, a shorter 
restraint period is more likely to withstand a challenge.  
References in restraint clauses to activities of the 
business after acquisition may also cause difficulties 
with the end result that a restraint is void and 
unenforceable. It is extremely difficult if not impossible 
to craft an effective restraint provision that prevents a 
person from working with any insurance operator in 
any way after they sell their business, particularly 
where activities will not impact on the business that 
was purchased.   

The case sends a clear message to purchasers of 
insurance brokerages and underwriting agencies that 
where the purchase price is based on an earn out 
provision over an extended period restraint provisions 
that extend beyond 12 months after the earn out period 
may be viewed as unnecessary to protect the 
legitimate interests in the goodwill of the business 
purchased having regard to the annual cycle of a 

policy and binder and the fact that a purchase price 
has been determined by reference to the earnings of 
the business during an earn out period. 

David Newey 
dtn@gdlaw.com.au 
 
 

 

The Victorian case of Brirek Industries Pty Limited v 
McKenzie Group Consulting (Vic) Pty Limited [2014] 
VSCA 165 brought some certainty to participants in the 
building and construction industry in Victoria as to the 
limitation period for actions in building claims for 
defective building work 

Prior to the hearing of this matter it was unclear 
whether actions for breach of contract must be 
commenced within six years after the breach, pursuant 
to Section 5 of the Limitation of Actions Act 1958 (Vic) 
(“Section 5”), or within the ten year period provided for 
in Section 134 of the Building Act 1993 (Vic) (“Section 
134”). 

Section 5 provides that actions involving contracts and 
torts (including negligence) should not be brought after 
the expiration of six years from the date on which the 
cause of action accrued. 

It is generally accepted that the cause of action 
accrues in an action for breach of contract when the 
breach occurs and, in negligence, when the plaintiff 
becomes aware of the damage caused by the 
defective work or when the damage is said to have 
crystallised.  

Section 134 states: 

“Despite anything to the contrary in the Limitation of 
Actions Act 1958 or in any other Act or law, a building 
action cannot be brought more than 10 years after date 
of issue of the Occupancy Permit in respect of the 
building work… or, if an occupancy permit is not 
issued, the date of issue under Part 4 of the Certificate 
of Final Inspection of the Building Work.” 

Section 129 of the Building Act provides the following 
definitions: 

“Building action means an action (including counter 
claim) for damages for loss or damage arising out of or 
concerning defective building work.” 

“Building work includes the design, inspection and 
issuing of a permit in respect of building work.” 

Is the limitation period for actions 
involving building claims 6 years, 
10 years or longer?  
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Although it may appear that Section 134 would have 
priority over Section 5, the County Court of Victoria 
found that Section 134 only applied to negligence and 
not to breach of contract claims.  This meant that 
breach of contract actions were bound by a six year 
limitation period running from the date of the breach.  

Prima facie this appeared to be a good position for 
building industry participants except that the Victorian 
Civil and Administrative Tribunal (VCAT) was travelling 
a different path and applying Section 134 to both 
contract and negligence actions. Therefore, in VCAT, 
actions in contract could be commenced up to ten 
years after the date of issue of the Occupancy Permit 
or the Certificate of Final Inspection.   

The Victorian Court of Appeal, in the Brirek case, 
found that the interpretation by VCAT was correct. This 
means that in Victoria building practitioners may be 
subject to breach of contract claims up to ten years 
after the issuing of the Occupation Certificate or Final 
Inspection Certificate. The limitation period to bring an 
action is 10 years from the issue of an occupancy 
period rather than 6 years from the breach of contract. 

Legislative provisions that limit building claim actions to 
ten (10) years from a defined starting point are known 
as ‘long stop’ provisions and are enacted in an attempt 
to maintain the commercial efficacy of the building 
industry by preventing the possibility of claims 
eventuating for an indeterminate time. A cause of 
action in negligence may not be evident for many 
years after completion of the building work however it 
was considered unreasonable for building practitioners 
to be liable for an unlimited amount of time. 
Indeterminate liability is not such a pressing issue in 
contractual claims as the breach must arise during the 
life of the contract.  

Limitation periods of six years for an action for breach 
of contract and negligence are found in the majority of 
States and Territories in Australia. Long stop 
provisions vary however from State to State.  
Queensland and Western Australia do not have long 
stop provisions and therefore commencement of 
actions do not extend past the six year provisions of 
the Limitation Act relevant to those States.  

In New South Wales, Section 109ZK of the 
Environmental Planning and Assessment Act 1979 
(NSW) (“EPA”) provides a long stop of ten years on 
similar terms as Section 134 and therefore actions 
involving building claims cannot be brought more than 
10 years after the issue of the Occupation Certificate 
or Final Inspection Certificate if no Occupation 
certificate is issued. If the reasoning of the Victorian 
Court of Appeal was applied in NSW, builders can look 
forward to actions against them up to ten years after 
the issue of the occupation certificate.  

The definition of “building”, “building work” or “building 
claim/action” in each State will also determine the 
parties to which the long stop provisions apply.   

For example in New South Wales, Section 4 of the 
EPA provides that building work includes design and 
inspection and issuing of Compliance Certificates. This 
is similar to Victoria however the ACT, Tasmania and 
South Australia do not include design and therefore 
actions in those jurisdictions against design 
professionals, will be subject to the limitation period in 
the relevant Limitation Act. 

Parties in the building and construction industry should 
be alert to the differences which exist between the 
States and Territories, and that claims for defective 
works in some jurisdictions are not subject to a 6 year 
limitation period from the date the cause of action 
accrues.  
 
Kelvin Keane 
kdk@gdlaw.com.au 
 

 

The NSW Court of Appeal recently overturned a 
verdict for an injured plaintiff and ordered a re-trial 
where the Court held that the District Court Judge had 
failed to: 

 Provide sufficient reasons for accepting the 
testimony of the plaintiff and rejecting the 
testimony of the defendant’s witnesses regarding 
the circumstances of the accident; and 

 Apply and refer to Sections 5B-5E of the Civil 
Liability Act 2002 (NSW) (“CLA”) in his Judgment. 

 
In Bunnings Group Limited v Borg [2014] NSWCA 240, 
Mr Borg attended the Bunnings store in Dural, Sydney 
to purchase approximately 14 timber sleepers.  Each 
sleeper weighed at least 30kg.  He drove his utility 
vehicle into the loading dock and was met by two 
Bunnings employees, one of whom drove a forklift with 
a bundle of about 20 sleepers up to the rear of 
Mr Borg’s vehicle. 

In the process of unloading the sleepers onto the tray 
of Mr Borg’s vehicle, one or more of them fell onto his 
left foot causing injury. 

Mr Borg claimed damages in negligence against 
Bunnings and the hearing proceeded before 
Robison DCJ in the District Court. 

At the District Court hearing, Mr Borg and the 

A Judge's Obligation to 
Grapple with Conflicting 
Evidence 
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Bunnings employees, Mr Palmer and Mr Said, gave 
competing oral evidence about the circumstances of 
the accident in that: 

 Mr Borg denied he was involved in the unloading 
process, the forklift tines were horizontal when it 
was parked next to his vehicle and the forklift 
driver got out of the forklift and cut the straps 
holding the sleepers. 

 Mr Palmer stated that he and Mr Borg loaded 
between five and eight sleepers onto the tray of 
the utility, and denied that Mr Said got out of the 
forklift such that it was not possible for Mr Said to 
have cut any straps holding the sleepers together 
as alleged by Mr Borg.   

 Mr Said, the forklift driver, stated that he remained 
on the forklift but he was not cross examined 
about cutting the straps holding the bundle of 
timber sleepers together.  Mr Said stated that he 
loaded the sleepers onto the forklift with the 
assistance of Mr Palmer and then tilted the tines 
of the forklift to an angle of about 15° above 
horizontal and then drove towards the utility, 
stopping the forklift at right angles to it.   

 
Mr Said was also cross examined about a photograph 
which had been taken, after the incident, to reconstruct 
the position of the forklift and Mr Borg’s vehicle.  No 
photographs were tendered showing the actual 
position of the vehicles in the aftermath of the accident.  
He agreed that the photograph depicted that the forklift 
tines were inclined downwards from horizontal to some 
degree. 

In addition, an incident report referred to Mr Borg 
assisting in moving the sleepers and a history given by 
Mr Borg to the hospital two days later also contained a 
reference to him assisting in the loading of the 
sleepers onto the vehicle. 

Despite the overwhelming evidence that Mr Borg 
participated in loading the sleepers onto his vehicle, 
the Primary Judge accepted Mr Borg’s evidence in 
which he squarely denied this.   

Robison DCJ gave the following reasons: 

“The plaintiff was unequivocal and clear when it came 
to what he said was his memory of the events at that 
relevant time.  So, therefore, I do consider that at the 
end of the day that the plaintiff’s evidence should be 
accepted”. 

His Honour also relied upon the photographic evidence 
and, apart from a cursory reference to Section 5D of 
the Civil Liability Act 2002 (NSW) (“CLA”), his Honour 
made no reference in his Judgment to Sections 5B, 5C 
and 5E of the CLA nor did his Honour appear to apply 
those Sections when making his findings. 

The plaintiff was successful and was awarded 
damages of $106,558.00. 

Bunnings appealed. 

Mr Borg filed a Notice of Contention seeking to 
maintain the findings on liability but increase the award 
of damages. 

The NSW Court of Appeal unanimously upheld the 
appeal by Bunnings, dismissed the Notice of 
Contention and ordered a re-trial. 

The leading judgment was delivered by Leeming JA 
(with whom Basten and Barrett JJA agreed) in which 
His Honour raised the following criticisms of the 
Judgment of Robison DCJ: 

 The Primary Judge relied on photographic 
evidence to trump testimonial evidence which is 
impermissible in circumstances where the 
photograph depicted a reconstruction of events 
not the actual events. 

 The Primary Judge’s findings amounted to an 
implied rejection of the evidence of Mr Palmer and 
Mr Said who both gave evidence that was 
consistent with contemporaneous reports of the 
incident.  Although it was open to his Honour to 
reject all of that evidence, to do so made it 
necessary to provide sufficient reasons.  

 The Primary Judge was required to grapple with 
the contemporaneous evidence that was 
inconsistent with Mr Borg’s evidence at the 
hearing and histories he gave to the defendant’s 
doctors. 

 The Primary Judge had no doubt the sleepers had 
been strapped and were released in the manner 
indicated by Mr Borg.  However, this was contrary 
to Mr Said’s evidence, which was plausibly 
supported by Mr Said’s recollection of procedural 
matters that was not challenged in cross 
examination.  The Primary Judge failed to 
reconcile his conclusion with any of this evidence. 

 The particulars of negligence pleaded in the 
Statement of Claim required precise factual 
findings and the inconsistent evidence needed to 
be grappled with.   

 His Honour did not: 

(a) Apply Section 5B of the CLA to identify 
particular breaches of duty by the defendant, 
and to give sufficient reasons. 

(b) Address Section 5C of the CLA to identify the 
preventative steps the defendant ought to 
have taken.  

(c) Correctly apply Section 5D nor refer to 
Section  5E of the CLA and give sufficient  
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reasons why he found the injury was caused 
by the defendant’s breach of duty.  

Leeming JA described a judge’s obligation as follows: 

“In a case such as this, it is necessary to engage with, 
or grapple or wrestle with the cases presented by each 
party”. 

Leeming JA also relied on a passage from McColl JA 
in Pollard v RRR Corporation Pty Limited [2009] 
NSWCA 110, in which Her Honour stated: 

“Where it is apparent from a judgment that no analysis 
was made of evidence competing with evidence 
apparently accepted and no explanation is given in the 
judgment for rejecting it, it is apparent that the process 
of fact finding miscarried”. 

Bunnings’ appeal was therefore upheld and the verdict 
and damages awarded in the plaintiff’s favour set 
aside. 

The Court of Appeal held that there had been a failure 
by the Primary Judge in the fact finding process 
resulting in a substantial miscarriage of justice.  
Accordingly, a retrial was ordered. 

This is yet another decision in which the NSW Court of 
Appeal has emphasised the necessity for judges to 
refer to and correctly apply all relevant provisions of 
the CLA, especially Sections 5B to 5E in claims 
involving negligence, and to provide sufficient reasons 
which support the findings in respect of duty of care, 
breach and causation. 

A failure to even address particular sections of the CLA 
will almost inevitably result in a judgment being 
overturned. 

Judges must also discharge their obligation to grapple 
with competing evidence and provide sufficient 
reasons for accepting or rejecting the evidence of one 
witness over another.  A failure to discharge this 
obligation will create an appellable error which could 
result in a re-trial. 

One way of minimising the risk of this outcome is for 
insurers and their lawyers to ensure that all applicable 
sections of the CLA are properly particularised in the 
Defence to enable the trial judge to identify, at the 
outset of the hearing, the sections relied on to 
challenge the claim. 

Darren King 
dwk@gdlaw.com.au 

 

EMPLOYMENT ROUNDUP 

 

 
 
The difficulties facing employers in relation to 
terminating employees never cease.  

One would think that in circumstances where 
legislation authorised a dismissal, that there could then 
be no possibility of the same dismissal being held to be 
an “unfair dismissal” – right? Unfortunately, wrong.  

The issue arose in a recent case before the Federal 
Circuit Court - McGarva v Enghouse Australia Pty Ltd 
[2014] FCCA 1522  

The employee ceased work because of a diagnosis of 
stomach cancer and liver cancer. He was absent from 
work for over 10 months. He initially took sick leave. 
When that leave ran out, he was left on leave without 
pay.  

Subsequently, he approached his employer about a 
return to work. His employer responded by giving him 
a letter of termination. 

The employee brought an adverse action claim 
alleging discrimination on the basis of his physical 
disability. 

The starting point is section 352 of the Fair Work Act 
2009 (the Act) which prevents an employer dismissing 
an employee because the employee is temporarily 
absent from work because of illness or injury 
prescribed by the regulations. 

The Regulations provide that an illness or injury is not 
a prescribed kind of illness or injury if the conditions in 
subregulation 3.01(5)(a) and (b) are satisfied. That is, if 
the absence extends for more than three months, or, 
the total absences in a 12 month period have been 
more than three months.  

So, here, there was an absence of work for more than 
three months. That meant section 352 of the Act did 
not prevent the employer from terminating the 
employee because the employee was temporarily 
absent because of illness or injury. 

But what about section 351 of the Act? It says that an 
employer must not take adverse action – which 
includes termination – against an employee because of 
the person’s physical disability.  

 

Authorised dismissal may be 
unlawful dismissal. 
Termination due to illness 
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Adverse action, however, is defined by section 342(3) 
of the Act in this way:  

Adverse action does not include action that is 
authorised by or under:  

(a) this Act or any other law of the Commonwealth; or  

(b) a law of a State or Territory prescribed by the 
regulations. 

 
So, the employer argued that because the termination 
was not in contravention of section 352 it was thus 
authorised by the Act and could not be adverse action. 

Seems like a sound argument. 

The Court disagreed. It held that the fact that the 
termination was outside the scope of prohibited 
terminations for the purposes of section 352 did not 
abrogate his rights under s.351 of the Act or s.15 of the 
Disability Discrimination Act 1992. 

The Court said it would need to consider whether the 
employee was treated less favourably than a 
comparable employee without his disability (assuming 
it is a disability) would have been treated or whether he 
was subjected to a condition or requirement which he 
could not meet and which a person without his 
disability could have met in the same, or similar, 
circumstances. 

The decision makes clear that just because a dismissal 
does not fall foul of one prohibition under the Act does 
not mean that some other sanction may not apply to it. 

All of which makes the decision to terminate one which 
requires very careful consideration. 

David Collinge 
dec@gdlaw.com.au 
 
 

 
 
The main employment duties under a contract of 
employment are obedience, fidelity and care and skill. 
The duty of fidelity (or fiduciary duty) is constituted by 
several obligations imposed on employees while they 
are in the employment of their employer. Essentially 
they are to serve their employer in good faith, they 
must act to protect the interests of their employer, they 
must not make secret profits at his or her employer’s 
expense, they must not disclose confidential 
information of their employer and they must not use his 
or her time for their own purpose. 

The Supreme Court of Queensland has recently 
delivered a decision of Salary Packaging Australia Pty 
Limited v Andropov & Ors [2014] QSC 167 concerning 
the fiduciary obligations of a General Manager to his 
employer and ordered him and a company of which he 
was found to be the “controlling mind” to provide an 
account of profits in circumstances where they 
benefited from the receipt of commissions fees not 
covered in the General Manager remuneration 
agreement.  

Vanya Andropov (Andropov) was the General Manager 
of Salary Packaging Australia Pty Limited (SPA), an 
entity carrying on business of salary packaging 
services including organising novated leases.  

Carbon Neutral Cars Pty Ltd (CNC), of which 
Andropov was once a director, undertook business 
which was not materially different to SPA. CNC earned 
brokerage and insurance commissions from organising 
novated lease services in 391 transactions. Andropov’s 
wife was the sole director of CNC at the time of the 
transactions.  

It was not disputed that Andropov owed to SPA the 
following fiduciary duties: 

 Not placing himself in a position in which his 
own interests conflicted with those of SPA;  

 To act in good faith and in SPA’s interests;  

 To perform his duties loyally and with fidelity 
towards SPA;  

 Not to receive and/or retain a secret profit in 
respect of his employment or as an officer of 
SPA 

 Not to improperly use his position to gain an 
advantage for himself or another, or to cause 
detriment to SPA. 

SPA alleged that CNC participated, with knowledge, in 
Andropov’s conduct that breached his fiduciary duties 
owed to SPA and that the funds received by CNC as a 
consequence of that conduct were obtained in breach 
of trust. SPA sought equitable compensation 
equivalent to the brokerage and insurance 
commissions earned by CNC in the 391 transactions. 

The primary defences relied upon by Andropov, CNC 
and Mrs Andropov included that: 

 SPA’s business differed to that of CNC;  

 That Mr Andropov’s involvement with CNC 
was undertaken with the knowledge and 
consent of SPA, such that there was “informed 
consent”; 

 SPA would not have obtained the business of 
the 391 transactions; and 

 Mrs Andropov was informed by her husband 
that he had SPA’s permission to seek 
alternative income that she had no idea of the 

Infidelity, taking advantage 
and secret profits lead to 
equitable compensation 
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specific nature of the work her husband 
undertook for SPA and further that her 
involvement in CNC was limited to some early 
administrative assistance concerning the first 
few of the 391 transactions.  

In support of the allegation that SPA’s business 
differed to that of CNC, Andropov and CNC pointed to 
some differences between the markets and business 
models of the entities. The Court found that the 
defence was based on artificial distinctions and that 
the businesses were not materially different.  

In relation to the defence of informed consent, SPA 
gave evidence that it was adamant it had never given 
Andropov permission to operate or be involved in any 
other business while he was working for it and that at 
no time did Andropov disclose his interest and 
involvement in CNC. At one stage when the owner of 
SPA questioned Andropov about some commissions 
SPA was directing to CNC through an intermediary, 
Andropov disclosed that his wife owned CNC, but did 
not mention his involvement. 

Andropov also relied on two conversations he had with 
the owner of SPA following discussions with 
prospective purchasers of SPA’s business. Andropov 
claimed that he said that he’d need to “start looking for 
something else” or move onto other projects if it was 
unlikely SPA’s employees would be retained by any 
prospective purchaser and to which the owner of SPA 
indicated that he had no difficulty with that on the basis 
that it didn’t affect the business of SPA. It followed that 
the Court rejected that Andropov’s involvement in CNC 
was with the informed consent of SPA. 

In relation to the whether or not SPA would have been 
unable to obtain the business of the 391 transactions, 
CNC alleged that the transactions were the result of 
the particular relationship between a particular car 
dealer and Andropov such that those transactions 
would not have been available to SPA. The Court held 
that “in any case, the fact that 391 transactions, or the 
majority of them, may not have been available to the 
plaintiff is not a defence to a claim for breach of 
fiduciary duty. As was observed by the Court in 
Warman International Ltd v Dwyer (1995) 182 CLR 
544, 558, it is no defence that the plaintiff was 
unwilling, unlikely or unable to make profits for which 
an account is taken.”.  

Without the specific approval of the board of SPA to 
the receipt by Andropov of commissions, his receipt of 
the commission was in the nature of a secret profit 
from his employment and in breach of the fiduciary 
duty he owed to the plaintiff.  

In so far as the claim against Mrs Andropov was 
concerned, evidence was led to show that Andropov 
used his wife’s email signature and the email address 

incorporating her first name abbreviated from 
Alexandra to “Alex” in performing work for CNC. 
Evidence also demonstrated that he even referred to 
himself in third person in a number of emails sent by 
him.  

Mrs Andropov maintained that she was not aware of 
her husband’s breach of fiduciary duties owed to SPA 
and the Court found that notwithstanding that she was 
the sole director of CNC during the period the 391 
transactions were effected, this could not prevail over 
the substance that Andropov was the controlling mind 
of CNC. SPA’s claim against Mrs Andropov was 
dismissed, however, by reason of her husband’s 
knowledge of, or recklessness about, his own conduct 
in breach of his fiduciary duty, receipt of the brokerage 
and insurance commissions by CNC was tainted.  

In determining the appropriate remedy against 
Andropov and CNC, the Court held that the remedy for 
breach of fiduciary duty is “flexible and must be 
fashioned to fit the nature of the case”. It further found 
that “although in an appropriate case the measure of 
equitable compensation may be the improper gain 
made by the defaulting fiduciary, in another case 
equitable compensation may be appropriately 
assessed as the loss suffered by the plaintiff”.  

In these proceedings, SPA elected to claim the profit 
that it would have derived had the income of the 391 
transactions been paid to it. Andropov and CNC were 
ordered to pay to SPA equitable compensation in the 
sum of $978,335, being the profits it derived from the 
transactions. Andropov was also ordered to pay SPA 
further equitable compensation of $41,900 in respect 
of the secret profits on commissions he derived from 
SPA.  

The case serves as a reminder to employees of the 
fiduciary duties owed to their employers including 
those of fidelity, good faith and not to use positions to 
gain an advantage for themselves in circumstances 
where express consent has not been given.  

Victoria-Jane Otavski 
vjo@gdlaw.com.au 

WORKERS COMPENSATION ROUNDUP 

 

 
 
The NSW Workers Compensation legislation makes it 
abundantly clear that the opinion of an Approved 
Medical Specialist (AMS) is binding with regards to the 
extent of permanent impairment.  However, is this the 

Jurisdiction of the Approved 
Medical Specialist 
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extent of their binding jurisdiction?  The NSW Court of 
Appeal recently examined this question in Bindah v 
Carter Holt Harvey Wood Products Australia Pty 
Limited (2014) NSWCA264. 

Mr Bindah was employed by Carter Holt Harvey and 
on 28 January 2009 a waste bin hit him in the right 
eye.  At the time of the injury Mr Bindah had a pre-
existing cataract in his right eye.  In June 2009 Mr 
Bindah underwent cataract surgery to the right eye.   

There were complications following the surgery and a 
second operation was ultimately required.  In April 
2010, as a result of those complications, Mr Bindah 
suffered a retinal tear and retinal detachment in the 
right eye.  Surgical attempts to repair that detachment 
were not successful, leaving Mr Bindah with a 
complete loss of vision in that eye. 

Whilst Carter Holt Harvey accepted Mr Bindah had 
suffered an injury in the incident on 28 January 2009, 
they disputed that the injury included or involved a 
material exacerbation or aggravation of the cataract 
that ultimately required surgery. 

The arbitrator referred Mr Bindah to an AMS (Dr 
Anderson).  Dr Anderson issued a certificate on 8 June 
2012, assessing Mr Bindah with 0% permanent 
impairment as a result of the workplace injury.  Any 
permanent impairment Mr Bindah suffered was due to 
the surgery and not due to the injury suffered on 28 
January 2009.  The Medical Appeal Panel who 
reviewed Dr Anderson’s decision, agreed with that 
opinion. 

Mr Bindah argued that it was not open to the AMS or 
the Appeal Panel when assessing or reviewing the 
assessment of the degree of permanent impairment, to 
determine whether the blow to Mr Bindah’s right eye 
had exacerbated the pre-existing cataract.  That 
question was part of a “liability” decision and this was 
within the jurisdiction of the arbitrator and not a binding 
determination of the AMS. 

The Court of Appeal noted that an arbitrator may refer 
a medical dispute for an assessment by an AMS.  
There is scope for an AMS or Appeal Panel to make 
findings of fact necessary for the performance of the 
assessment of the medical dispute.  A medical dispute 
includes an examination of matters, including the 
degree of permanent impairment of a worker, “as a 
result” of an injury and whether any proportion of 
permanent impairment is “due to” any previous injury 
or pre-existing condition or abnormality.  It was noted 
the words “as a result of” and “due to” both call for a 
determination of a causal connection which 
traditionally has been looked upon as the sole domain 
of the arbitrator rather than the AMS.  

The Court of Appeal made it clear there was no bright 

line delineating causation from medical evidence.  
Issues of causation may well involve disputes between 
medical experts that must be resolved by an AMS or 
an Appeal Panel.  The fact that a medical dispute 
includes a dispute as to the degree of permanent 
impairment of a worker as a result of an injury is 
consistent with the entitling provisions conferred to an 
AMS or Appeal Panel.  The Commission cannot award 
permanent impairment compensation unless the 
degree of permanent impairment has been assessed 
by an AMS.  It is not open for the arbitrator to 
determine, even with the consent of both parties, the 
degree of permanent impairment that resulted from an 
exacerbation of a pre-existing cataract condition.  That 
was a matter wholly within the jurisdiction of an AMS or 
an Appeal Panel. 

This decision is a reminder that certain matters of 
causation are within the exclusive jurisdiction of an 
AMS or an Appeal Panel albeit the Court of Appeal 
stressed that this does not mean there is no work left 
for an arbitrator to do.  Primary issues such as injury or 
whether employment is a substantial contributing factor 
remain within the ambit of an arbitrator’s jurisdiction.   
 
Nevertheless, the clear aim of the legislation is to vest 
in an AMS or Appeal Panel exclusive jurisdiction to 
determine those issues that are within the definition of 
a medical dispute, whether they be factual issues, 
issues of causation or otherwise.   
 
Stephen Hodges 
sbh@gdlaw.com.au 

 

 
 
The Workers Compensation Commission (WCC) is a 
forum where disputes are determined in a manner far 
less formal than in a court.  Since the WCC 
commenced in 2002, the informal nature of its 
procedures has provided greater access and 
understanding to workers seeking to have their claims 
determined.  However, the recent Presidential Decision 
of Transgrid v Pryor [2014] NSWWCCPD 50, is a 
reminder that informality does not mean a complete 
departure from the formal requirements of decision 
making and, in particular, the necessity to provide 
reasons for a decision.    
 
Mr Pryor sustained injuries to his neck, right shoulder 
and right arm on 22 February 2006 when he was 
moving heavy gas bottles.  A further injury occurred on 
24 February 2006 when Mr Pryor attempted to move a 
welding trolley.  Mr Pryor also alleged that he 

Informal does not mean 
inadequate in WCC 
proceedings 
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developed a consequential injury to his left shoulder as 
a result of favouring his right shoulder and arm. 
 
My Pryor made a claim for lump sum compensation on 
26 April 2013.  This claim was declined and Arbitrator 
Foggo was required to determine the questions of 
injury and substantial contributing factor.  Arbitrator 
Foggo determined the matter in favour of Mr Pryor, 
having found that he suffered an injury to various body 
parts as a result of the incident on 22 February 2006, 
and that employment was a substantial contributing 
factor.  
 
An appeal was lodged by Transgrid arguing that the 
Arbitrator provided insufficient reasons for his findings, 
admitted multiple reports from qualified doctors of the 
same specialty in contravention of the regulations and 
failed to address the conflicting evidence of expert 
medical witnesses. 
 
Deputy President O’Grady commented that it was 
apparent that Mr Pryor had a history of right shoulder 
problems dating back to the 1980s.  There was an 
absence of complaints contemporaneous to the 
injuries in February 2006 and evidence indicating a 
resumption of complaint’s after a non-work related fall 
in 2008.  Dr Bodel, qualified on behalf of Mr Pryor, had 
recorded an incorrect history with regards to prior 
problems and that the 2008 fall was work related.   
 
Transgrid argued that there was no change in Mr 
Pryor’s pathology of the neck as a result of the 2006 
incidents and the right shoulder pathology was not 
established until radiological investigations were 
performed in 2009 following the non-work related 
incident in 2008.  On that basis, Transgrid submitted 
that if there was no work related right shoulder injury, 
then there could be no consequential injury of the left 
shoulder. 
 
Deputy President O’Grady commented that the 
Arbitrator: 
 

 did not refer to the evidence upon which he 
had made his decision 

 accepted that there was an injury to the right 
shoulder despite inconsistencies in the 
evidence including the incorrect history 
reported by Dr Bodel 

 failed to provide an evaluation of the weight 
that should be given to Dr Bodel’s evidence 
overall despite the inaccurate history recorded 
by that doctor  

 made a finding of injury to the right shoulder 
without any meaningful reasons for rejecting 
the issues raised by Transgrid.  

 contravened the regulations by also admitting 
a second orthopaedic report in addition to Dr 
Bodel’s orthopaedic opinion (even though the 

second report was unlikely to have affected 
the Arbitrator’s decision) 

 relied upon treating notes when no 
submissions addressing those notes were 
made by Mr Pryor’s legal representatives and 
this resulted in a denial of procedural fairness 
to Transgrid. 
 

Consequently, Deputy President O’Grady revoked the 
findings of Arbitrator Foggo and the matter was 
remitted for a fresh determination with another 
Arbitrator. 
 
Despite the issue of admitting medical evidence that 
was not allowed under the regulations, the key failure 
of the Arbitrator was the distinct lack of reasoning for 
his decision.  Although the Arbitrator may have made 
his determination after balancing all the evidence, an 
Arbitrator is required as part of their reasons to 
demonstrate a proper evaluation of the evidence.  This 
is despite the lack of formality in the conduct of WCC 
proceedings.  Parties in WCC proceedings have rights 
of appeal and these rights cannot be evaluated and 
explored without adequate reasons for decisions. A 
failure to give adequate reasons is grounds for an 
appeal but as can be seen from this case it will 
generally mean the case has to be determined by an 
Arbitrator once again.  
 
Olivera Stojanovska 
oxs@gdlaw.com.au 
 

CTP ROUNDUP 

 

There are continual attempts to blur the boundaries of 
the application of the Motor Accidents Compensation 
Act (“MAC Act”) particularly where a vehicle has been 
involved in the lead up to an incident that causes 
injuries and the MAC Act provides an avenue for 
compensation where the owner and driver of a vehicle 
cannot be identified.  
 
In Nominal Defendant v Hawkins a cyclist was riding 
his bicycle when he was harassed by the driver of an 
unidentified motor vehicle. He was hit on the shoulder 
by an object thrown from the motor vehicle. The 
throwing of the object was found to be "an integral part 
of the harassing and intimidatory course of conduct in 
which the driver of the vehicle engaged".  
 

No CTP Liability For Injuries 
Resulting From Drive by 
Shooting 
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The cyclist was randomly targeted by the occupants of 
the motor vehicle because he happened to be riding 
his bicycle on the roadway near them. His injuries were 
not directly inflicted by the object thrown at him. He 
sustained his injuries when he lost control of the 
bicycle as he attempted to take evasive action to 
escape the harassment. In these circumstances 
Hawkins was found to have been injured by the fault of 
the driver in the use of the vehicle and that he was 
entitled to compensation from the Nominal Defendant 
who was liable to pay compensation for the liability of 
the unidentified owner and driver. 
 
So what about a drive by shooting? Is there any 
difference between injuries sustained by a person 
attempting to escape harassing behavior and a person 
shot by occupants of a car that is pursuing their victim.  
 
The NSW Court of Appeal in Leach v Nominal 
Defendant has confirmed that there is a difference and 
the basis for that difference is that the driving of the 
vehicle (or the minor collision in Leach’s case) did not 
cause the injury and the MAC Act does not provide a 
regime that will compensate the victim of the shooting. 
  
Leach was a passenger in a vehicle when a 
Commodore struck the rear of that vehicle causing the 
vehicle to move slightly to the left.  Gunshots were 
fired from the Commodore and Leach was hit by the 
shots and suffered serious injuries.   

The attackers drove off and abandoned the 
Commodore torching the vehicle.  The Commodore 
had been stolen and it was not insured.  The driver 
was never identified.   

Leach sought compensation from the Nominal 
Defendant under the MAC Act contending the injuries 
he suffered were caused by the conduct of the driver of 
the Commodore. 

In NSW Section 3A of the Motor Accidents 
Compensation Act(“MAC Act”) provides: 

"3A General restrictions on application of Act 

(1)  This Act (including any third-party policy under 
this Act) applies only in respect of the death of 
or injury to a person that is caused by the fault of 
the owner or driver of a motor vehicle in the use 
or operation of the vehicle and only if the death 
or injury is a result of and is caused (whether or 
not as a result of a defect in the vehicle) during: 
(a)  the driving of the vehicle, or 
(b)  a collision, or action taken to avoid a 

collision, with the vehicle, or 
(c)  the vehicle's running out of control." 

 
As can be seen the objects of the MAC Act provide 
that for the MAC Act to apply an injury must be caused 

by the fault of the owner or driver of a motor vehicle 
and the injury must be caused by the driving of the 
vehicle, a collision or action taken to avoid a collision 
or the vehicle running out of control. 
 
The Primary Judge did not consider that gunfire could 
be properly considered to be part of or incidental to the 
negligent driving in this case. It was substantially 
distinct from and independent of it. The gunfire was not 
a continuum of or part of an escalation of the negligent 
driving. Accordingly, applying a common sense 
approach to causation, the Primary Judge determined 
that it could not be said the injuries were caused by the 
fault of the driver.  
 
An appeal followed but that appeal was unsuccessful. 
 
McColl JA concluded that to fall within s 3A of the MAC 
Act Leach had to establish: 

 That his injury was caused by the fault of the 
driver in the use or operation of the Commodore 

 the temporal criterion that his injury was sustained 
during either the "driving of the [Commodore]" or 
"a collision with the [Commodore]". (It was not 
suggested that the Commodore ran out of control-
s 3A(1)(c)  

 the causation criterion, that his injury was 
sustained as a consequence of those events: This 
means that he had to establish that those events 
were the proximate cause of his injuries, guidance 
for which is to be found in insurance law. 

 
McColl JA noted: 

“The qualities of reality, predominance and efficiency 
of a cause prevail over proximity in time in 
determining what cause or causes are proximate.' 
Hence the proximate or direct cause is described as 
the 'dominant' cause ... 'that which is proximate in 
efficiency' and 'the real effective cause'" 

 
When examining the role that an impact needs to play 
in causing the injuries McColl JA commented: 

“ The word 'collision' does not refer only to the point 
of impact [and that] [i]t may well be the case that, for 
as long as the vehicles which had collided remained 
in their post-collision positions, the 'collision' would 
still be in existence".  

 
However the "collision" does not continue until the 
effects of the collision have been removed. For 
example oil on the ground is simply aftermath, not a 
continuation of the original event. 
 
With this limited concept of temporal connection 
McColl JA concluded: 

“.. it is necessary to identify a sufficient connection 
between the injuries and the driving fault. Driving 
which is merely the occasion for the infliction of 
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injuries will not suffice even if it is contemporaneous 
with the activity which inflicts the injury.” 

 
McColl JA then observed: 

“There can be no doubt that there was "fault" as 
defined in the MAC Act on the part of the driver of the 
Commodore. Whether deliberately so as to constitute 
an assault (because of a pre-conceived plan to 
destabilise the Mitsubishi) or negligently (getting too 
close when trying to position the Commodore in a 
position relative to the Mitsubishi from which the 
shooters could fire accurately) the driver brought the 
Commodore into contact with the Mitsubishi. It does 
not, however, assist the appellant's argument to find 
that the collision may have constituted an assault.” 

 
McColl JA then turned to the facts at hand and in 
rejecting the claim concluded: 

“The appellant's (Leach) injuries satisfy the temporal 
criterion, that is to say that they were sustained 
during either the "driving of the Commodore" or the 
"collision" with the Commodore…... 

However, in my view, the appellant's injuries were not 
"caused by the fault ... of the driver in the use or 
operation of the Commodore' nor, to put it another 
way, were his injuries sustained as a consequence of 
those events: Rather, the gunfire was the "dominant 
cause" or that which was "proximate in efficiency" 
and "the real effective cause" of his injuries. The 
"fault" of the driver of the Commodore in colliding with 
the Mitsubishi was the mere occasion of the injury. 
That collision, as is apparent from the Police report of 
the damage to the Mitsubishi and photographs of the 
bumper bar, caused "minor damage". As soon as Mr 
Russell realised shots were being fired into the car he 
accelerated and was able to drive away. The 
shooting was, in my view, "in a substantial way 
distinct from or independent of"... the driving fault. 

…. 

 “The .. injuries were not a result of or caused during 
either the driving of the Commodore or a collision, or 
action taken to avoid a collision with the Commodore. 
The driving may have been a condition of the injuries, 
but it was not a relevant cause within the meaning of 
s 3A. The same may be said of the driver's role as an 
accessory to the shooting.” 

 
Sackville JA in his judgment commented: 

“On the findings made by the primary Judge, the 
appellant (Leach) sustained gunshot wounds in 
consequence of a pre-planned enterprise involving at 
least two passengers in the uninsured vehicle. The 
uninsured vehicle was used by the perpetrators of 
the criminal enterprise to facilitate the firing of 
weapons at the intended target. Neither the driving of 
the vehicle nor the collision between the two vehicles 
directly resulted in the injuries sustained by the 

appellant.” 

 
The Court of Appeal unanimously held that the injuries 
were not caused by the fault of the owner or driver of a 
motor vehicle in the use or by the driving of the vehicle, 
or a collision, or action taken to avoid a collision, with 
the vehicle. The end result was that the claim of Leach 
failed. The objects of the MAC Act do have a limiting 
effect on the application of the CTP scheme in NSW 
and the fault of a driver or owner needs to be a 
dominant cause of the injuries sustained.  
 
With the decision in Leach the Nominal Defendant can 
rest a little easier with the hope that it can resist claims 
from persons injured when a vehicle is used in an 
illegal enterprise however the decision of Hawkins 
leaves the options open where injuries are caused by a 
collision with the vehicle or attempts to avoid a 
collision. We will have to wait and see if Leach intends 
to pursue an appeal to the High Court. 
 
David Newey 
dtn@gdlaw.com.au 
 
 

 

In recent years there have been a number of decisions 
in the NSW Court of Appeal examining what will 
constitute “due enquiry and search” for the purposes of 
bringing a claim against the Nominal Defendant 
following a motor accident.   

In our August 2013 edition of GDNews we examined 
the decision of Nominal Defendant v Ross (2013) 
(“Ross”) where the New South Wales Court of Appeal 
affirmed the earlier decision of Nominal Defendant v 
Meakes (“Meakes”) which concerned a claimant’s 
failure to obtain details of the at fault driver and 
whether that was relevant to due search and enquiry. 
Last month the New South Wales Court of Appeal in 
Nominal Defendant v Ayache examined a similar 
factual situation to Meakes and this time there was a 
different outcome. 

Mr Ayache was injured when he fell from his 
motorcycle on 25 April 2012.  Mr Ayache alleged that 
the accident was caused by a white Holden utility 
failing to give way to his motorcycle which caused him 
to take evasive action and fall.  The driver of the utility 
stopped his car at the scene.  Mr Ayache was making 
calls to his brother for help when the driver approached 
him and attempted to speak to him.  Mr Ayache 
claimed he had trouble understanding the driver.  The 
driver moved away from Mr Ayache and stood on the 
roadway.  The driver and an occupant of one of the 

Injury v Incapacity – the test 
in Due Enquiry and Search  
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nearby houses subsequently picked up Mr Ayache’s 
motorcycle which was lying on the road and moved it 
to the side.  At the time, Mr Ayache took no further 
steps to identify the vehicle and its driver.  Mr Ayache 
ultimately brought a claim against the Nominal 
Defendant for the actions of the unidentified driver. 

Mr Ayache was successful in the District Court on the 
basis that due to the severity of the injuries, he was 
disabled from making the obvious enquiries.  
Accordingly, the enquiries were not “due” within the 
meaning of the Motor Accidents Compensation Act 
1999 (“MACA”).   

The Nominal Defendant appealed the decision of the 
District Court on the basis that Mr Ayache had failed to 
demonstrate due enquiry and search. 

The Court of Appeal examined Mr Ayache’s situation 
with specific reference to their earlier decisions of 
Meakes and Ross.  Mr Meakes was a solicitor who 
was struck by a vehicle whilst crossing a city street. 
Despite his initial shock, he retrieved his bag and 
glasses from the roadway before engaging in a brief 
conversation with the driver.  He then proceeded to 
attend a legal appointment.  Later that day, Mr Meakes 
realised he had suffered injuries beyond bruises and 
grazing and then conducted enquiries to find the driver.   

The Court of Appeal found that a reasonable person in 
Mr Meakes position would have taken down the 
offending vehicle’s details.  The factors pointing to this 
conclusion were: 

 The ease of which Mr Meakes could have 
recorded the details.  The driver approached 
him and Mr Meakes had a pen and paper in 
his briefcase.  

 Mr Meakes agreed that it would have been a 
simple task to record the number plate.  

 Mr Meakes must have been aware that he was 
injured, despite his value judgments about the 
extent of his injury. 

 He was not so injured as to prevent him writing 
down registration details, which would have 
taken no more than a few seconds; and 

 To find that Mr Meakes satisfied the test of due 
enquiry and search would come close to 
undermining and depriving it of any real utility. 

 
Mr Meakes was not “disabled” from making the 
obvious enquiries and his main motivation appeared to 
be to get to his business appointments as quickly as 
possible.  The Court determined Mr Meakes had not 
carried out due enquiry and search. 

In Ross the Court of Appeal examined the situation 
where Mr Ross was struck by a minibus as it left an 

airport terminal. Following the collision Mr Ross was 
groggy, confused and bleeding.  The Court of Appeal 
noted that a mental state of being groggy and in shock 
immediately after the accident meant that due and 
enquiry search did not require Mr Ross to record the 
registration of the vehicle or the identity of the driver.  
Ross could be distinguished from Meakes in that it was 
not a situation Mr Ross had left the scene in order to 
attend an appointment, thereby allowing the 
opportunity to obtain the relevant details to be lost.  In 
Ross the driver had left the scene and a choice to 
identify the vehicle and driver was taken away by the 
actions of that driver.   

The Court of Appeal determined that the factual 
situation in Ayache was more akin to Ross than 
Meakes.  Whilst Mr Ayache had an opportunity to 
record the "at fault" vehicle’s details in the sense that 
the driver stayed at the scene of the accident, Meakes 
made it clear that the existence of an opportunity to 
record the details of the at fault vehicle is not 
determinative in the case of an injured but not 
incapacitated claimant.   

Mr Ayache’s evidence was that the pain level was so 
significant so that he was unable to direct his mind to 
the need to obtain the relevant details.  Despite 
Mr Ayache making three telephone calls and receiving 
one call from his brother, all of those calls were 
directed to obtaining assistance because he was hurt.  
These were qualitatively different to the actions in 
Meakes in leaving the scene to attend a legal 
appointment.  The actions of Mr Ayache were not 
inconsistent with him being unable to direct his mind to 
obtaining the details of the at fault vehicle.  This was 
even the case when Mr Ayache had an iPhone in his 
hand and could have taken a photo of the vehicle or 
electronically recorded the details on that phone. 

This decision makes it clear that the test of due enquiry 
and search, which considers the actions of a claimant 
from the time of the accident, is not whether there is an 
opportunity to record the details of the “at fault” vehicle 
at the scene but rather whether the level of the injury 
suffered by the claimant justified any failure to record 
details.  If a claimant is sufficiently incapacitated by the 
injury it may be reasonable for them to be unable to 
direct their mind to the issue of obtaining sufficient 
details.  Consequently, there will not necessarily be a 
failure by the claimant to fulfil due enquiry and search 
obligations   

 
Stephen Hodges 
sbh@gdlaw.com.au 
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Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any Court 
judgment.  This publication should not be treated as providing any definitive advice on the law.  It is recommended 

that readers seek specific advice in relation to any legal matter they are handling. 

Editors: David Newey, Amanda Bond and Ashley Waterman.

 


