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Consumer protection is the big winner as a 
consequence of the recent decision of the High Court 
in Matthew Maxwell (authorised nominated 
representative on behalf of various Lloyds 
Underwriters) v Highway Hauliers Pty Limited. 

The High Court has confirmed that Section 54 of the 
Insurance Contracts Act (“Act”) which is a remedial 
provision regulating insurance contracts in Australia 
can be used to challenge an exclusion clause where 
the exclusion has been triggered by an act of the 
insured during the period of insurance. 

Underwriters and insurance claims managers’ lives are 
now a little harder as they will need to be mindful that 
Section 54 of the Act has a possible application even 
where an exclusion clause is concerned. 

Section 54 of the Act provides: 

“1. Where the effect of a contract of insurance 
would, but for this section, be that the insurer 
may refuse to pay a claim, either in whole or in 
part, by reason of some act of the insured or of 
some other person, being an act that occurred 
after the contract was entered into but not being 
an act in respect of which sub-section(2) 
applies, the insurer may not refuse to pay the 
claim by reason only of that act but the insurer’s 
liability in respect of the claim is reduced by the 
amount that fairly represents the extent to which 
the insurer’s interests were prejudiced as a 
result of that act. 

2. Subject to the succeeding provisions of this 
section, where the act could reasonably be 
regarded as being capable of causing or 
contributing to a loss in respect of which 
insurance cover is provided by the contract, the 
insurer may refuse to pay the claim.” 
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The full impact of Section 54 and the effectiveness of a 
decision to decline claims based on an exclusion in an 
occurrence based insurance policy was seen when the 
High Court determined that underwriters were not 
entitled to refuse to pay two claims for property 
damage where acts of the insured triggered an 
exclusion provision but those acts did not cause or 
contribute to the loss. 

Highway Hauliers had arranged insurance cover with 
certain underwriters at Lloyds.  The contract of 
insurance contained an endorsement that provided the 
insurer would not pay if it did not receive an approved 
in writing driver declaration. That declaration was 
required to include details of a driver test score and 
confirmation a driver had achieved a minimum score in 
a test known as a PAQS test.   

Two trucks owned by Highway Hauliers were damaged 
in separate incidents as a consequence of the actions 
of two drivers who had not undertaken the PAQS test.  
The underwriters declined to pay the claims. 

Underwriters at the original trial accepted that the 
drivers’ failure to achieve the minimum score on the 
PAQS test had not caused or contributed to the losses, 
however argued that the endorsement of the policy 
went to the scope of cover and was not a policy 
condition which if breached attracted the operation of 
Section 54 of the Act. 

When the case came to trial the primary judge made 
reference to a Queensland Court of Appeal decision in 
Johnson v CCC Furniture & Electrical Pty Limited and 
Rural & General Insurance Limited which had 
determined that Section 54 could not be invoked where 
there was an act which went to the heart of the scope 
of cover of a policy.  The Court of Appeal of 
Queensland in Johnson’s case noted: 

“The act or omission which founds a refusal cannot 
change the event or circumstances in respect of which 
the insured claims indemnity.” 

Johnson’s case involved a consideration of a provision 
that excluded cover whilst an aircraft, with the 
knowledge of the insured or its agent, was used for 
any illegal purpose or if the aircraft was operated in 
breach of recommendations, regulations, orders or by-
laws which would be regarded as appropriate authority 
by aviators in relation to air worthiness, air navigation 
and legal operation of the aircraft. 

The Queensland Court of Appeal determined that 
Section 54 could not be invoked in that claim as the 
exclusion went to the heart of the contract, the scope 
of cover. 

The Court of Appeal of Western Australia came to a 
different view on Highway Haulier’s claim. The 

Western Australian Court of Appeal determined that 
Section 54 could be invoked in relation to the relevant 
exclusion found in the endorsement as: 

“If the reason for refusing the claim the insurer may 
“offer” is one which is based on an act or omission of 
the insured which occurred after the contract was 
entered into, the section may still apply.” 

The insurance industry was left with two apparently 
competing judgments; one from the Queensland Court 
of Appeal and one from the Western Australian Court 
of Appeal. 

The insurers were not content with the outcome in 
Highway Hauliers and the matter proceeded to the 
High Court. 

On 10 September 2014 the High Court published its 
decision in Highway Hauliers and determined that the 
Queensland Court of Appeal was wrong to find that 
Section 54 was not engaged in circumstances where 
the insurer, relying on the temporal exclusion, refused 
to pay a claim made by the insured where the reason 
for the refusal was the operation of the aircraft in 
breach of air safety regulations.   

The High Court confirmed that Johnson’s case was 
wrong on that point and should not be followed. 

The High Court determined the Western Australian 
Court of Appeal decision in Highway Hauliers was 
correct and Section 54 could be engaged where there 
is an act which triggers the exclusion. 

In a unanimous judgment the High Court noted that the 
Act was intended to reform and modernise the law 
relating to contracts of insurance and strike a fair 
balance between an insurer’s interests an insured’s 
interests and members of the public. 

The High Court noted that in its previous judgment of 
Antico v Heath Field Australia Pty Limited, the 
High Court had noted the starting point for Section 54 
was the existence of a claim and of a contract, the 
effect of which is that the insurer could refuse to pay 
that claim by reason of some act which the insured  
had done or omitted to do after the contract was 
entered into. 

The High Court also noted that the focus of the 
relevant enquiry was on the actual conduct of the 
insured, not the legal character of the reason for 
refusing the claim. 

The High Court noted underwriters argued that 
Section 54 did not operate to relieve an insured of 
restrictions or limitations that are inherent in a claim, 
however the High Court considered that argument was 
a misapplication of the law and attempted to equate 
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references to restrictions or limitations that are inherent 
in a claim with restrictions or limitations on the scope of 
cover provided under a contract. 

The High Court noted: 

“A restriction or limitation that is inherent in the claim 
which an insured has in fact made, .... is a restriction or 
limitation which must necessarily be acknowledged in 
the making of a claim, having regard to the type of 
insurance contract under which that claim is made.” 

The High Court noted that Highway Haulier’s policy of 
insurance was an occurrence based policy.  The 
restrictional limitation inherent was that the indemnity 
sought can only be in relation to an event which 
occurred during the period of cover.  That restriction 
was not relevant in this case. 

The High Court noted that: 

“The fact that each vehicle was being operated at the 
time of the accident by an untested driver is properly 
characterised as having been by reason of an “act” 
that occurred after the contract of insurance was 
entered into.” 

The act or omission of Highway Hauliers that triggered 
the exclusionary provision occurred during the period 
of insurance, after the contract was entered into.   

As the insured had made a claim for indemnity under 
the policy in relation to accidents which occurred in the 
period of insurance, the High Court held this was 
sufficient to engage Section 54(1) of the Act in relation 
to acts that occurred during the period of insurance. 

The High Court has therefore confirmed that an insurer 
relying on a temporal exclusion to refuse to pay a claim 
cannot avoid the application of Section 54 of the Act 
where the act that triggers any exclusion occurs after 
the contract is entered into. 

Section 54 of the Act is not a new provision.  It has 
been considered and applied by the Courts since 
1984. 

However, the decision in Highway Hauliers clarifies 
that where there are exclusions in a policy which are 
triggered by acts of an insured after the policy 
commences Section 54 of the Act will apply.   

In Highway Hauliers it was conceded by the 
underwriters that the omission of the insured in 
permitting drivers to operate the vehicles without taking 
the PAQS test or an equivalent program could not 
have caused or contributed to the loss.  In those 
circumstances despite the act, which triggered the 
exclusion, the insurers could not refuse to pay the 
claim. 

In Highway Hauliers the High Court found that the 
scope of cover in an occurrence based policy was the 
promise to pay compensation for an event occurring 
during the period of insurance.  Provisions which 
excluded liability on the happening of events do not go 
to restrictions or limitations which are inherent in a 
claim. The temporal exclusions triggered by acts 
during the period of insurance are subject to Section 
54 of the Insurance Contracts Act. 

So there we have it. Another area of dispute when an 
insurer declines the claim on the basis of an exclusion. 
Is the exclusion triggered by an act after the contract of 
insurance was made? Did the act cause or contribute 
to the loss? If the act did not cause or contribute to the 
loss then the insurer cannot refuse to pay the claim 
where the act has not caused or contributed to the 
loss. 

David Newey 
dtn@gdlaw.com.au 

 

 

 
 
Insurance policies contain insuring clauses, exclusions 
and conditions and when an insured makes a claim the 
insurer will require the insured to demonstrate the 
claim falls for cover under the insuring clause.  Issues 
can arise in relation to the application of exclusions or 
the extent of cover provided by the insuring clause. 

In an insurance dispute the Court will break down the 
policy and identify the insuring clauses, the exclusions 
and the conditions in the policy.  That is done for a 
number of reasons which include: 

(a) an insured must prove that the loss falls within 
the insuring clause; 

(b) an insured must prove that any precondition to 
cover is satisfied; 

(c) if an exclusion applies an insurer must prove the 
acts that trigger the exclusion; 

(d) if an insurer alleges a breach of a condition the 
insurer must prove the breach; 

(e) if there is a breach of a condition an insurer 
cannot avoid a policy by reason of an act after 
the contract was entered into but can reduce its 
liability by the extent of prejudice suffered and 
must prove the extent of the prejudice(section 
54 of the Insurance Contract Act 1984. 

Who bears the onus of proof in an 

Insurance claim? 
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However, the express terms of a contract of insurance 
can place the onus of proof of any particular fact of its 
non existence on either party. 

The recent decision of the NSW Supreme Court in 
McLennan v Insurance Australia Limited provides 
guidance on the Court’s approach to determining 
whether or not a provision in a contract is an insuring 
clause going to the heart of cover provided or an 
exclusion, and who bears the onus of proof of the fact 
relevant to determining indemnity under a policy. 

McLennan’s home and contents were insured under a 
home insurance building contents policy issued by 
NRMA. The home and contents were severely 
damaged by fire.   

NRMA denied liability to indemnify on the basis that 
McLennan had not proved that the fire was not 
deliberately started.   

The policy enumerated the risks which were covered 
separately. The policy used tables with three columns. 
The first column was an insuring clause, the second a 
basis of cover clause and the third identified 
qualifications on cover.  

In this case the policy relevantly provided cover for: 

“Fire - if your home or contents suffer loss or damage 
caused by fire.” 

The basis of settlement was that: 

“We will under contents insurance - replace or repair 
your damaged contents. 

We will under building insurance - rebuild or repair that 
part of your home that was damaged.” 

The qualifications for the Fire cover were in the 
following terms: 

“However  

- we will NOT cover loss or damage as a result of fire 
started with the intention of causing damage by you or 
someone who lives in your home or who has entered 
your home or site with your consent, or consent of a 
person who lives in your home. 

If you are a landlord this includes your tenants  

- we will not cover loss or damage as a result of 
scorching or melting where there was no flame, or your 
home/contents did not catch fire. 

...” 

When the insurance dispute came before the Court the 
primary judge determined that McLennan had to 
establish that her home was damaged by fire and that 
the fire was not started with the intention of causing 

damage by her or someone who had entered the 
property with her consent.   

McLennan appealed and the only issue on appeal was 
whether McLennan had the onus of proving the fire 
was not deliberately started and was not within the first 
qualification to the fire cover which was introduced by 
the word “however”.   

The parties agreed that if the onus of proof rested on 
NRMA, NRMA had not discharged its onus to prove 
the acts that would enliven the first qualification and 
McLennan was entitled to a judgment of $750,000 plus 
interest. 

The Court of Appeal confirmed that in the absence of a 
provision expressly dealing with the question of onus 
an insurer who seeks to escape an accrued liability by 
reason of an exclusion must prove the act that brings 
the circumstances of the claim within the exclusion. 

The Court of Appeal noted that the matter of proof 
follows largely upon the construction of the terms of 
the contract of insurance and the insurer’s promise 
contained within it.   

In this case the peril insured was a fire and the cover 
was for loss or damage caused by fire.  The subject 
matter of that cover was described in the second 
column which set out the basis of the cover.  The third 
column which limited the cover was an express 
provision excluding cover in specified circumstances. 

The Court accepted the onus of establishing the 
exclusion in this case rested on NRMA and not 
McLennan. 

NRMA argued that the exclusion went to the heart of 
the contract, namely the scope of cover and that the 
requirements in the third column identified 
pre-conditions’ to cover and in those circumstances the 
insured bore the onus of proof.  That argument was not 
accepted. The provisions in the third column for the fire 
peril were not pre-conditions to cover.   

However it did not follow that all qualifications in the 
third column which qualified cover were exceptions. 
The Court in passing made reference to one coverage 
section that contained a precondition as well as 
exclusion.  

In relation to explosions the policy provided that NRMA 
would cover the insured for: 

“Explosion - if your home or contents suffer loss or 
damage caused by an explosion or a landslide or 
subsidence that happens immediately as a result of an 
explosion.” 

The basis of cover was follows: 
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“We will under contents insurance - replace or repair 
your damaged contents. 

We will under building insurance - rebuild or repair that 
part of your home that was damaged.” 

The qualifications in the third column contained a 
condition precedent to cover, as well as an exclusion: 

“However  

-there must be physical evidence of the explosion  

-we will not pay to repair/replace the item that 
exploded.” 

The Court noted that the first qualification in the 
explosion cover was an example of an exception which 
qualifies all of the circumstances in which the promise 
applies that if the insured does not establish that there 
is some physical evidence of explosion it cannot make 
out a prima facie case because it has not negatived a 
qualification to which the insurer’s promise is subject. 

A pre-condition to cover must be proved by the 
insured.  

The second qualification was clearly an exclusion. 

Whilst the cover for explosions was not relevant to the 
claim the Court referred to the provisions to contrast 
the difference between an exclusion and precondition. 

In the case of a fire the third column contained 
exceptions which excluded from the insurer’s promise 
a particular class of case which would otherwise be 
within it. What was covered was a fire. What was 
excluded was a fire lit in certain circumstances. 

However the Court also noted that: 

“Even in the absence of an express provision 
excluding cover for a fire deliberately started by or with 
the connivance of the insured, the insurer is not liable 
for loss or damage so caused.” 

This has been said to result from the correct 
construction of a contract which is intended to cover 
accidental damage. 

 The Court noted that in the absence of a provision 
excluding cover for a deliberately started fire the onus 
of proving the fact that the fire was deliberately lit rests 
on the insurer.  That is because the insurer bears the 
relevant onus of establishing its promise to indemnify 
was the subject of an implied exception or qualification 
in respect of loss or damage deliberately caused or 
brought about by an insured.  However in this case the 
question did not arise as there was an exclusion in 
those terms. 

The Court held that if NRMA wanted to rely on the first 
qualification in relation to the fire cover, namely that 
there was no cover if the fire was deliberately lit, the 
insurer was obliged to prove the fact necessary to 
satisfy the exclusion.   

NRMA argued that the provision went to the heart of 
the contract, the scope of cover, but the provision was 
an exclusion and not a pre-condition to cover and in 
those circumstances the insurer bore the onus of 
proof.   

In this case the qualifications to the fire cover could be 
contrasted in their application to the first qualification of 
the explosion cover.  The first qualification to the 
explosion cover applied to all explosions whereas the 
qualifications in the fire exclusions did not apply to all 
fires. 

At the end of the day the insurer in this case bore the 
onus of proving the acts necessary to engage the 
exclusion. 

An insured will bear the onus of proving that a claim 
falls for cover under the insuring clause and that all 
pre-conditions to cover are satisfied. 

An insurer will bear the onus of establishing any acts 
that enliven an exclusion and any breach of a condition 
other than a precondition to cover. 

The construction of the policy determines whether a 
provision is a pre-condition to cover or an exclusion 
and provisions in the policy impose a reverse onus of 
proof those provisions will shift the onus that would 
normally apply. 

The decision in McLennan v Insurance Australia 
Limited has not created any new principles.  Those 
principles are well settled.  However, the case 
highlights that the drafting of a policy can give rise to a 
dispute as to whether a provision in a contract is a pre-
condition to cover with the onus of proof resting on the 
insured or an exclusionary provision with the onus 
resting on the insurer to prove the facts necessary to 
bring the claim within an exclusion. 

David Newey 
dtn@gdlaw.com.au 

 

 

 

The NSW Supreme Court in Roads & Traffic Authority 
of NSW v Barry Toepfer Earthmoving & Land 
Management Pty Limited has recently delivered a 
judgment which highlights the approach of the Courts 
to exclusions and conditions in insurance policies that 

Insurance Policies – Recklessness 
exclusions and conditions that an Insured 

must take reasonable precautions 



 

GDGHDDDD6 

  

GD NEWS / OCTOBER 2014 / 

seek to restrict an insured’s entitlement under the 
policy where recklessness has caused damage.   

In this case it was found that a recklessness exclusion 
and a condition that imposed obligations to take 
precautions to prevent loss or damage in a policy of 
insurance precluded any entitlement to cover under the 
policy.  

In Roads & Traffic Authority of NSW v Barry Toepfer 
Earthmoving & Land Management Pty Limited(“BTE”), 
the Court was called on to consider a claim for in 
excess of $13 Million made by the RTA against BTE 
arising from damage to the Hexham Bridge near 
Newcastle.   

Hexham Bridge is a lift span opening bridge with two 
tower spans, one lift span and three normal spans.  
The bridge was built in 1952 and often presents the 
first traffic jam for drivers travelling from Sydney to the 
mid North Coast.  The bridge is part of State 
Highway 10. 

On 15 April 2003 Gregory Luck, an employee of BTE 
was driving a prime mover which was towing a low 
loader on which there was an excavator.  The 
excavator arm struck the bridge spans causing 
extensive damage. The excavator struck the first 
bridge span but Luck continued on across the bridge. 

There was a sign on the northern end of the bridge that 
indicated the bridge had a low clearance of 4.8 metres.  
In fact, the lowest clearance of the girders was 
5.32 metres from road centre line to the girder. 

There was pre-existing damage to the bridge.   

RTA’s claim against BTE was based upon its statutory 
right under the Roads Act in New South Wales to 
recoup money from those who have caused damage to 
a public road.   

Section 102(1) of the Roads Act provides: “A person 
who causes damage to a public road, or to any 
roadwork on a public road ... is liable to pay the 
appropriate Roads Authority the cost incurred by that 
Authority in making good the damage.” 

More than $13 Million for repair works was claimed by 
the RTA.   

All parties in the proceedings conceded that fault or 
negligence is not a component in Section 102 of the 
Roads Act.  The case law establishes that negligence 
or culpability is not a necessary ingredient for a claim 
under Section 102. 

BTE made a claim upon its insurers, Vero, CGU and 
NTI under their policy of insurance.  The insurers 

refused the claim based on an exclusion in the policy 
which read as follows: 

“We will not pay for  

(7) loss or damage or liability caused by: 

(i) recklessness by you or any person acting on 
your part or by reckless failure to comply with 
any statutory obligations and by-laws or 
regulations imposed by any  public authority, 
for the safety of motor vehicles and, for the 
carriage of goods and merchandise.” 

There was also a reasonable precautions condition in 
the policy which was in the following terms: 

“We may refuse to pay a claim or may reduce the 
amount payable under a claim to the extent that your 
breach of any condition of this policy causes or 
contributes to loss, damage or liability or prejudices our 
interest or rights in respect of that claim: 

3 - Reasonable Care 

You and any person acting on your behalf must 
exercise reasonable care and precautions to prevent 
loss or damage to the motor vehicle, and comply with 
all statutory obligations and by-laws or regulations 
imposed by any public authority, for the safety of the 
motor vehicles and, for the carriage of goods and 
merchandise.” 

The insurers argued that Luck, acting on behalf of 
BTE, was reckless and in breach of Exclusion 7(i).  

It was also argued that BTE were in breach of the 
reasonable precautions condition, breaching a road 
transport regulation which prohibited use of any vehicle 
on a road or road related area exceeding 4.3 metres 
and driving past a clearance sign contrary to Rule 102 
of the Australian Road Rules with a vehicle higher than 
the 4.8 metre height. 

BTE argued that Luck was not reckless and also that 
Luck was not acting on behalf of BTE. 

Luck had been directed into a heavy vehicle checking 
station on the Pacific Highway shortly before the 
incident. An RTA officer had orally directed Luck and 
his co-driver to reconfigure the position of the 
excavator on the vehicle as an axle was overloaded.   

Luck asserted that the RTA officer in the heavy vehicle 
checking area assessed the height of the excavator 
and allowed the truck to continue on its journey. 

BTE brought a claim against the RTA seeking to blame 
the officer whom it was said did not stop the truck on 
its journey and did not warn Luck about the 
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Hexham Bridge. It was argued the RTA were at least in 
part, to blame. 

The RTA’s involvement in the incident was very much 
in dispute.  In fact the claim against the RTA ultimately 
failed although the Court held that the RTA officers 
ought not to have let the vehicle leave the weigh 
station area with the excavator configured how it was 
after Luck reconfigured the excavator The claim 
against the RTA failed as it was held that the actions of 
the officer were not causative of the loss, rather it was 
the reckless behaviour of Luck that caused the loss. 

The evidence demonstrated that the maximum 
permissible height for a vehicle with a special permit 
was 4.8 metres and when Luck reconfigured the load 
as one axle had been overloaded, the height of the 
load was increased and greater than 4.8 metres. 

An employee of BTE, Mr Wyborne, was also travelling 
with Luck.  As the truck approached Hexham Bridge, 
Wyborne joked with Luck, commenting “I hope we’re 
under 4.8 metres because there was a sign there”.   

The RTA argued that by the time Luck reached the 
maximum height sign, if not before, he had been made 
aware that the load was higher than the maximum 
height available on the bridge.  When the excavator 
struck the first brace on the bridge Luck certainly was 
aware that the load was too high.  Notwithstanding, he 
continued on across the bridge, causing further 
damage. 

The insurers argued that there were numerous places 
where the vehicle could have been pulled over safely 
to readjust the load well before approaching the bridge.  
There was actually an alternative route, avoiding the 
low height problems that could have been employed.  
The insurers argued that it was reckless not to have 
stopped to check the height or proceed cautiously 
towards the first part of the bridge in order to be 
satisfied that the load would not strike the bridge. 

The insurers argued that it was reckless to proceed 
onto the bridge at 65-70 kph without checking to see 
whether the load was too high.  

The insurers argued that Luck, through lack of 
concern, deliberately adopted a course of action which 
he realised exposed him to the risk of someone being 
injured by the recognised danger of driving an illegally 
high vehicle across the bridge. 

The RTA, seeking to recoup its loss, argued that there 
had been no recklessness and only negligence.   

Price J thought that Luck’s actions did amount to 
recklessness.   

Price J noted that the relevant legal principles to the 
interpretation of the exclusion clause and the 
reasonable precautions condition in the insurance 
policy included the following: 

1. Where there is an exclusion in a policy the onus 
lies on an insurer to prove on the balance of 
probabilities any breach of that clause. 

2. Where there is a condition of reasonable care in a 
policy which is a condition precedent to indemnity, 
the onus lies on the insured to bring itself within 
that condition. 

3. Whilst a reasonable care provision imports an 
objective test of reasonableness, the test of the 
existence of risk is determined by the perception 
of the insured, that is there is an element of 
subjectiveness. 

It is well settled law that in policies indemnifying an 
insured against liability to third persons, exclusions 
must be read down to give effect to the commercial 
purpose of the contract which is to indemnify the 
insured against liability for his personal negligence.   

When examining a reasonable precautions condition 
the obligation to take all reasonable precautions to 
avoid or minimise risk or injury must be viewed 
subjectively in recognition knowledge of the risk by the 
insured is essential.  Reasonable care conditions are 
read down where they are repugnant to the 
commercial purpose of the contract to indemnify for 
negligent actions and the proper interpretation put on 
such clauses is that the condition requires an insured 
to “not deliberately court the danger”.   

Generally what is required to engage a reasonable 
precautions condition is that with actual knowledge of 
the danger, an insured fails to take adequate 
measures, or knowing that a danger exists, does not 
care whether the danger is averted or does not exist. 

Price J noted  where there is a reasonable precautions 
condition an insured will demonstrate that there is no 
breach of that condition if he shows either that he did 
not recognise that a danger existed or that perceiving 
its existence he took some action to avoid it and was 
not indifferent to whether the danger was averted or 
not.   

Here, the Court found that Luck knew there was a 
danger that the height of the load was in excess of 4.8 
metres.  With that actual knowledge he failed to take 
any measures to avert the danger but proceeded onto 
the bridge without slowing down.   

Price J found that Luck made a deliberate decision to 
court the danger that the load would strike the bridge.  
The Court concluded Luck was reckless.   
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The insurers did not argue that BTE itself was reckless 
but asserted Luck was reckless and that tainted BTE.   

Whilst BTE were vicariously liable for Luck’s 
recklessness, it did not follow that the insurers were 
entitled to refuse indemnity under the policy because 
of the employee’s reckless conduct. 

Price J noted that it has been held that knowledge on 
the part of an employee that he was acting carelessly 
or recklessly was not knowledge by the employer of 
the employee’s carelessness. 

The Court quoted principles found in Sutton on 
Insurance Law in Australia, noting: 

“It is well established that a condition requiring the 
insured to take all reasonable precautions to prevent 
bodily injury, or to see that all laws are duly observed 
or to exercise reasonable care that only competent 
employees are employed, similar clauses, apply only 
to personal acts of the insured.  Hence, failure by an 
employee to act in accordance with the condition, even 
if the employer is vicariously liable therefore, is not a 
breach of the condition on the insured’s part, for he or 
she does not undertake that everybody whom the 
insured employs will take reasonable precautions.” 

Here, there had been recklessness.  The Court held 
that Exclusion 7(i) excluded cover as a consequence 
of Luck’s recklessness. 

Exclusion 7(i) made reference to the definition of “You” 
in the policy (which did not extend to employees), 
however it was “Recklessness by You or any person 
acting on Your part” that triggered the exclusion.  The 
Court held that a fair and sensible construction of 
those words did not limit the exclusion to the actions of 
directors, agents or representatives of the company 
but included employees.  It was noted as the 
commercial purpose of the policy was to indemnify 
BTE against liability for the negligence of its 
employees when using the company’s vehicles, it was 
reasonable to expect that an employee’s recklessness 
would not be covered by the policy. 

The Court also held that BTE did not discharge its 
onus that it had taken all reasonable precautions which 
was a condition precedent to the policy.  In passing, 
the Court noted that mere negligence would not suffice 
to constitute a breach of that condition but 
recklessness of Luck would.   

The end result was that the claim was excluded by the 
recklessness exclusion and the condition precedent to 
cover, namely that an insured take precautions, had 
not been established by BTE.  The insurers were not 
liable for the damage. 

The Court went on to determine that BTE was liable to 
pay for the costs of the repair of the bridge, less costs 
for repairing pre-existing damage.  BTE, who did not 
engage lawyers, now face the referral of the claim to a 
referee to determine the amount of damages that must 
be paid.   

The RTA are now confronted with further legal costs 
being incurred in the referral to determine the quantum 
of damages and can only recover damages from BTE, 
whose insurers are not liable to indemnify BTE for the 
claim.  We will have to wait and see whether RTA 
presses on with the claim.   

In this case the RTA was confronted with an interesting 
conundrum.  Its claim against BTE was sound and 
relatively straightforward however BTE’s insurer had 
denied liability for the claim.  The financial target for 
recovery was no doubt the insurer.  However, BTE did 
not retain lawyers to bring its claim against its insurer.   

Perhaps the RTA would have been better served if it 
was able to run the indemnity dispute and if that 
occurred we might have seen an attempt to invoke 
Section 54 of the Insurance Contracts Act in this claim.  
Section 54 provides that the insurer may not refuse to 
pay a claim by reason only of an act of an insured but 
the insurer’s liability in respect of the claim is reduced 
by the amount that fairly represents the extent to which 
the insurer’s interests were prejudiced as a result of 
that act. 

The application of Section 54 to the acts of an insured 
which trigger exclusion clauses was considered by the 
High Court in Highway Hauliers v Matthew Maxwell (in 
his capacity as the authorised nominated 
representative on behalf of various Lloyds 
underwriters) and we have reviewed the outcome of 
this case in this newsletter. 

In that case the High Court was called on to determine 
a claim where it was argued that an exclusion did not 
go to the scope of cover and therefore section 54 could 
be invoked. That argument prevailed and an act that 
triggered the exclusion clause was an act that was 
subject to section 54 and unless that act prejudiced the 
insurer it could not reduce its liability for the claim. 

Surprisingly the insured did not argue that Section 54 
of the Insurance Contracts Act could be enlivened 
where the act of recklessness was the act which 
caused the claim to fall within the recklessness 
exclusion. The directors or BTE represented 
themselves in the proceedings, which perhaps 
explains why the argument concerning Section 54 did 
not come into play.   

It would have been interesting if the application of 
Section 54 was argued in this case as a very different 
outcome may have resulted.   
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We note RTA could have settled its claim against BTE 
by taking an assignment of BTE’s rights under the 
insurance policy.  It could have then run the indemnity 
dispute and perhaps have argued the section 54 point. 
In fact, it may still do so but as the Section 54 point 
was not raised in the original trial, if the matter 
proceeds to the Court of Appeal that Court would be 
unlikely to permit that argument to be pursued when it 
was not run on the first occasion. 

In reality the insurers can sit comfortably as if there is 
an appeal the only challenge will be to the findings that 
the exclusion was engaged and the reasonable 
precautions condition was not satisfied rather than the 
section 54 issue. The issue will be whether there was 
negligence as opposed to recklessness or deliberately 
courting a danger. 

This was a very expensive piece of litigation over a 
significant sum of money and we would be surprised to 
see the matter left where it stands. We intend to watch 
with interest to see the positioning of the RTA in its 
attempts to recoup the substantial costs it has incurred 
as a consequence of the recklessness of Mr Luck. 

The case highlights that when an insured deliberately 
courts a danger it is at risk that its insurance cover will 
not be available where there are exclusions in a policy 
that exclude liability for reckless acts or omissions and 
conditions that require reasonable care and 
precautions to be taken.  

But was the conduct negligent or reckless? That will be 
the focus of any appeal and what about section 54 of 
the Insurance Contracts Act. Could BTE have argued 
that the act which breached the condition was 
recklessness but it was negligence that caused the 
loss and in those circumstances section 54 can apply 
to prevent the insurer avoiding the policy?   

David Newey 
dtn@gdlaw.com.au 

 
 
 

 
Owners of property often engage managing agents to 
look after the upkeep and maintenance of a property 
and to ensure that reasonable precautions against 
risks are taken.  When a claim for compensation is 
brought by a person injured as a consequence of the 
state of a property it is common to see the owner and 
managing agent as defendants in the proceedings. 

Generally the occupier will not be vicariously liable for 
an act of negligence of the managing agent.  However, 
agents are entitled to be indemnified by their 
principals.  Under the general law an agent is entitled 

to be indemnified by its principal against all liabilities 
reasonably incurred or discharged by the agent in the 
execution of its authority.  That general right to 
indemnity can be shifted by contractual provisions 
however, care needs to be taken when seeking to shift 
that liability as was recently seen in the decision of 
Pavlis v Wetherill Park Market Town Pty Limited.   

Pavlis slipped and fell on paving as she was walking 
towards an ATM at a shopping centre at Wetherill Park 
Market Town.  The pavement was wet from rain.  The 
pavement had been painted with anti-slip paint 
approximately six months before the accident.  The 
managing agent of the property, Pretti Real Estate, 
had arranged for the paving to be painted as it was 
known the surface was prone to being slippery when 
wet.   

Pavlis commenced proceedings against Market Town 
and Pretti Real Estate alleging each had failed to take 
reasonable care. 

Pavlis’ claim against each defendant was rejected by 
the Court which accepted that applying paint with non 
slip additives was a reasonable precaution to take and 
there was no evidence that any other person had 
slipped on the painted area after the anti-slip paint was 
applied and the defendants were not required to take 
any steps other than those they had taken to protect 
against the risk.   

Even though the claims were dismissed and Pavlis 
was ordered to pay costs, there was a cross claim 
between Market Town and Pretti Real Estate.  Pretti 
Real Estate sought to rely on an indemnity provision in 
the Managing Agency agreement in its claim against 
Market Town.  The indemnity clause provided that: 

“The Principal will hold and keep indemnified the Agent 
against all actions, suits, proceedings, claims, costs 
and expenses whatsoever which may be taken or 
made against the agent in the course of or arising out 
of the proper performance of any of the powers, duties 
or authorities of the agent hereunder.” 

The trial judge Olsen J, determined that the defence 
costs incurred by Pretti Real Estate fell for cover under 
the terms of the indemnity. The end result was that the 
owner of the property was held liable to indemnify 
Pretti Real Estate for the costs it had incurred in 
defending the claim made by Pavlis. If the plaintiff was 
unable to pay those costs, Pretti Real Estate could 
recover them from Market Town. 

Pavlis unhappy with the loss filed an appeal and as a 
consequence the Court of Appeal was also called on to 
consider the cross claim between Market Town and 
Pretti Real Estate and the terms of the indemnity.   

Owners of properties & managing agents – 

Shifting risk 
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The Court of Appeal took little time to dispose of 
Pavlis’ challenge and upheld the trial judge’s finding on 
liability.   

Turning to the indemnity question Market Town relied 
on the proposition that the costs of Pretti Real Estate 
related to the defence of a claim that Pretti Real Estate 
failed to take steps that it ought reasonably have taken 
to fulfil its duty to persons using the shopping centre 
which was a claim for non performance which did not 
fall within the indemnity provisions.  However Market 
Town’s argument did not find favour with the Court of 
Appeal. 

Basten JA, with whom Leeming JA and Meagher JA 
agreed, confirmed that: 

“Under the general law an agent is indemnified by its 
principal against all liabilities reasonably incurred or 
discharged by the agent in the execution of its 
authority.  ... that general law indemnity did not extend 
to liability incurred in breach of the agent’s duties, but 
would have extended to the circumstances of the 
present case.  There is no reason to read Clause 15 of 
the written agreement as restricting the general right of 
indemnity.  Nor is there any reason to read the 
language of the Court referring to “the proper 
performance of any of the powers, duties or authorities 
of the agent” under the agreement, as excluding non 
negligent performance of its duties.  The claim was for 
the costs incurred in defending the proceedings 
brought by the plaintiff ... it clearly extends to the costs 
incurred by the agent with respect to proceedings 
brought against it arising out of such non negligent 
conduct.” 

Here, the managing agent had an entitlement to be 
indemnified by the principal under the general law.  
further the contractual indemnity provision did not alter 
that entitlement to the detriment of the managing 
agent.  The owner was liable to indemnify the 
managing agent for the costs it incurred in defending 
the claim brought by Pavlis against the managing 
agent. 

If the owner intended to shift responsibility to the 
managing agent it would have needed to have done so 
in clear terms with an indemnity provision that 
displaced the agent’s entitlement to indemnity under 
the general law. 

Owners of property can delegate their responsibilities 
to independent contractors.   

Owners will not be vicariously liable for the acts or 
omissions of independent contractors such as 
managing agents.   

However, owners will be liable to indemnify managing 
agents in relation to liabilities properly incurred by the 

managing agent in the performance of their duties and 
contractual indemnities are needed to shift that liability 
if the owner intends to shift responsibility to the 
managing agent where the agent has not been 
negligent.   

Insurers of owners of property must note that under the 
general law owners are liable to indemnify agents 
acting for the owner within the scope of their authority. 
The liability arises as a consequence of the principles 
of agency and not vicarious liability. 

Indemnity provisions in contracts should be carefully 
drafted and deal with liability for the acts and 
omissions of a contractor as well as liability under 
general agency law.   

Without shifting liability under a contract, under the 
general law an agent is entitled to be indemnified by its 
principal against all liabilities reasonably incurred or 
discharged by the agent in the execution of its 
authority. 

David Newey 
dtn@gdlaw.com.au 

 

 

 
The maxim “a man’s home is his castle” is one of the 
oldest and deeply rooted principles in Anglo-American 
law.  It is premised on the belief that a person should 
be entitled to do what they like in their own home. 

Human relationships with dogs also began many 
thousands of years ago and man’s best friend is found 
in homes throughout Australia with more than 3 million 
companion dogs in Australia. 

So what happens in New South Wales when a person 
enters onto a dog owner’s land and is bitten by the 
owner’s dog?  

The New South Wales Court of Appeal in Simon v 
Condran recently delivered a judgment which 
confirmed that a dog owner is not liable for an attack 
by their dog where the victim of the attack is not a 
lawful entrant on the property. 

Shari Simon and Deborah Condran were next door 
neighbours.  Each owned dogs.  Simon owned a 
Staffordshire bull terrier/cattle dog cross breed called 
Jake.  Condran had a Staffordshire bull 
terrier/greyhound cross breed called Mack. 

One day Jake strayed underneath Condran’s house 
and a fight with Mack ensued.   
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Simon followed Jake under the house to separate the 
dogs but was bitten by Mack.  Simon’s injuries were 
serious and she commenced proceedings against 
Condran claiming damages for her injuries pursuant to 
the Companion Animals Act 1998 (“Act”) which 
imposes obligations on dog owners and creates civil 
and criminal liabilities.   

The Act recognises that owners of all dogs have 
responsibilities and all dogs are capable of causing 
harm to persons and other animals.   

The Act differentiates between dangerous and 
restricted dogs on the one hand, imposing greater 
obligations on their owners and dogs that have not 
been declared dangerous or categorised as belonging 
to a restricted breed.  

The Court of Appeal noted in this case: 

“Dogs which are in a public place must be under the 
effective control of a competent person by means of an 
adequate chain, cord or leash attached to the dog” 
(Section 13).  (There are exceptions including for areas 
designated as “off leash areas”, for working dogs and 
for Police and Corrective Services dogs). 

The owner of a dog commits an offence if the dog 
(even if leashed) is in certain places including a 
children’s play area, a school or a child care centre 
(except with the permission of the person controlling 
the school or centre) and a wildlife protection area 
(section 14).  (There are exceptions for Police and 
Corrective Services dogs and assistance animals).   

The owner of a dog also commits an offence if the dog 
“rushes at, attacks, bites, harasses or chases” any 
person or animal whether or not causing injury 
(Section 16(1)).  However, Section 16(2) provides that 
it is not an offence if the incident occurred as a result 
of the dog being teased, mistreated, attacked or 
otherwise provoked as a result of the person or animal 
trespassing on the property on which the dog was 
being kept, as a result of the dog acting in reasonable 
defence of a person or property, in the course of lawful 
hunting or working stock or in the case of a Police or 
Corrective Services dog.”   

Section 12A of the Act provides that the owner of a 
dog must take all reasonable precautions to prevent 
the dog from escaping from the property on which it is 
being kept.   

When it comes to responsibility for dog attacks, 
Section 25 of the Act provides that the owner of a dog 
is liable in damages in respect of: 

(a) bodily injury to a person caused by the dog, 
wounding or attacking that person; and 

(b) damage to the personal property of a person 
(including clothing) caused by the dog in the 
course of attacking that person. 

Section 25(2) provides the liability under section 25 
does not apply in respect of: 

(a) “An attack by a dog occurring on any property 
or vehicle of which the owner of the dog is an 
occupier or on which the dog is ordinarily kept, 
but only if the person attacked was not lawfully 
on the property or vehicle and the dog was not 
a dangerous dog or restricted dog at the time 
of the attack ....” 

Here, Mack bit Simon when she was on the property 
where Mack was kept.   

Mack was neither a dangerous or restricted dog.   

The critical question was whether Simon was lawfully 
on Condran’s property at the time of the attack.   

Was Simon trespassing or was she on the land as a 
consequence of necessity?   

The common law recognises a defence of necessity to 
conduct which would otherwise amount to a trespass 
to land.  However, there was no necessity according to 
the Court of Appeal.   

Condran had Mack securely fenced within her own 
premises.  Simon’s injuries came about when she 
attempted to rescue Jake who had strayed onto the 
neighbour’s property.   

The Court of Appeal held that it would be inconsistent 
with the text and structure of the Companion Animals 
Act to hold Condran liable for Simon’s injuries.   

Simon had contravened Section 12A of the Act by 
failing to take all precautions to prevent Jake escaping 
into her neighbour’s property, and she then entered the 
property without permission from Condran to rescue 
the dog. Simon could not rely on the doctrine of 
necessity to escape a finding that she was not lawfully 
on the neighbour’s property. The alleged necessity 
said to justify her entry onto the neighbour’s property 
was the result of her own contravention of Section 12A 
of the Act.   

Interestingly, the Court suggested that the doctrine of 
necessity could apply where the escape of the dog 
creates an imminent danger, for example to a child on 
the neighbour’s property and a person is injured by the 
dog while attempting to rescue the child. However, 
here Simon had let her dog escape and Simon was 
simply on the Condran’s property without permission. 
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Condran was not liable for the injuries caused by 
Mack. 

The Companion Animals Act imposes civil liability on 
dog owners for injuries caused by their dogs, but home 
owners can take comfort in the fact that their home is 
their castle and they will not be liable for injuries 
sustained by those who are unlawful entrants to the 
property.  Unless of course the homeowner was 
negligent which was not argued in this case. 

Dog owners need to know that there is strict liability for 
the injuries caused by their dogs to any lawful entrant 
onto the property where the dog is kept. 

David Newey 
dtn@gdlaw.com.au 

 

In a recent decision of the NSW Supreme Court, an 
owner/builder who sold a residential property after 
carrying out renovations was found liable to pay 
damages exceeding $1 million to the purchasers as a 
result of defective works and conduct that was found to 
be misleading and deceptive. The case sounds a 
warning to home renovators that they must be careful 
when selling their homes as representations about the 
quality of the property can lead to an action for 
damages and a big compensation cheque for the 
purchaser. 

In Pisano v Dandris, a residential dwelling at Dover 
Heights was sold to the purchasers for $3.35 million in 
January 2012.  Almost immediately, the purchasers 
began to notice problems mainly due to water ingress 
causing mould.   

Dandris, the previous owner/vendor of the property, 
had obtained an owner/builder’s licence to undertake 
renovations at the premises after she and her husband 
had purchased the premises in 2010.  Evidence was 
adduced which suggested that Dandris had 
inappropriately cut costs during those renovations.   

During the sale of the premises, Dandris agreed to a 
brochure being released by the real estate agent she 
engaged, which contained information suggesting that 
the property was meticulously built by a professional 
master builder and that no expense had been spared.   

The agent also arranged advertising which contained 
representations made by both Dandris and the agent 
concerning the property. 

An inspection report that was available at the time of 

sale did not disclose all of the defects as many of them 
were unseen. 

The purchasers believed the house was in good 
condition as a result of the brochure, the inspection 
report and the agent’s representations.   

When the defects were later realised, the purchasers 
commenced proceedings in the NSW District Court 
which were subsequently transferred to the Supreme 
Court.   

The purchasers made a claim for damages against 
Dandris resulting from alleged breaches of the 
statutory warranties under Sections 18B and 18C of 
the Home Building Act 1989 (HBA) and for misleading 
and deceptive conduct under Section 18 of the 
Australian Consumer Law (ACL). 

The claim against Dandris also initially included 
damages for negligence but this was not pursued.  

As against the agent, the purchasers maintained a 
claim for damages in negligence and under the ACL 
for misleading and deceptive conduct. 

Dandris conceded she was bound by the warranties 
under the HBA as an owner/builder but disputed the 
quantum of the alleged defects.  Further, she 
submitted that the ACL had no application because the 
sale of the property did not constitute the supply of 
goods or services in trade or commerce. 

The agent became insolvent and was without 
insurance and the claim against him was dismissed. 

After a hearing which lasted nine days, Hammerschlag 
J made the following findings: 

 Dandris as an owner/builder had a duty of care to 
prevent economic loss being suffered by the 
purchasers as a result of defective works carried 
out by Dandris.   

 Dandris was also bound by the statutory warranty 
under Section 18B of the HBA which require the 
work to be performed in a proper workmanlike 
manner and that the construction will result in a 
property that is reasonably fit for occupation as a 
dwelling. 

 Section 18C of the HBA provides that the 
immediate successor in Title to an owner/builder is 
entitled to the benefit of the statutory warranty in 
Section 18B. 

 There was a significant amount of defective work 
and Dandris was well aware, at the time of sale, of 
the corners that were cut to complete the building 
works at minimal cost.   

Owner / Builder & home 
renovators beware – Liability for 
defective work 
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 Dandris had misled the purchasers regarding the 
condition of the property. 

 The ACL applied because the misrepresentations 
made by Dandris to induce the sale occurred during 
trade or commerce.  The issue was not whether the 
sale itself was in trade or commerce.  

 The negligence claim against the real estate agent 
did not succeed because the agent was only a 
passive participant who also relied on the 
representations made by Dandris.   

 Damages were assessed at $1,171,124.00. 

This decision illustrates how an owner/builder who 
carries out renovations to a residential property, which 
is later sold, will remain liable to successors in title for 
defective works causing damage within six years after 
sale if they are held to be a breach of the statutory 
warranties under the HBA.   

The decision also highlights the interplay between the 
statutory warranties under state legislation (the HBA) 
and the misleading and deceptive conduct provisions 
under commonwealth legislation (the ACL).   

Here, the Court assessed damages by determining the 
total cost to repair the defective works and then 
awarding that amount as damages in both the breach 
of statutory warranty and misleading & deceptive 
conduct claims.  

Kelvin Keane 
kdk@gdlaw.com.au 
 

 

The NSW Court of Appeal was recently asked to 
consider whether a trial judge had erred by refusing to 
award damages to a plaintiff resulting from an 
unplanned pregnancy which occurred while the plaintiff 
was recovering from an unsuccessful medical 
procedure that allegedly left her feeling vulnerable. 

In Appleton v Norris the plaintiff, Appleton, had 
unsuccessful breast reconstructive surgery under the 
care of Dr Norris.  As a result of the surgery Appleton 
required a number of further procedures which 
ultimately left her with scarring and deformity.  
Appleton commenced proceedings in the District Court 
against Norris and was awarded damages at first 
instance before Balla DCJ. 

Included in her claim for damages was a component 
for economic losses by reason of Appleton closing her 
business as a result of the unsuccessful surgery and 
her inability to work because she needed to look after 

her child that was born after an unplanned pregnancy 
which occurred during a period when she sought 
comfort from a male companion after the unsuccessful 
medical procedures. 

Although the appeal by Appleton was confined to 
various challenges to the damages awarded, her 
appeal included a challenge to her Honour’s finding 
that Appleton’s unplanned pregnancy and the 
economic loss claimed as a result, was not causally 
related to the surgery. 

At the time of the surgery Appleton was in a 
relationship with Mark who lived in the same block of 
units.  Sometime after the surgery she broke up with 
Mark and commenced a relationship with Justin who 
was also a neighbour.  As a result of that relationship 
Appleton became pregnant and gave birth to a child.  
The evidence before the trial judge was that Appleton 
did not use contraception because she suffered from 
an ovarian syndrome which makes it more difficult to 
become pregnant.  

Balla DCJ accepted that Appleton had been left feeling 
vulnerable as a result of the surgery and that she may 
have sought comfort in a relationship.  Her Honour did 
not accept however that this could lead to a finding that 
the pregnancy was causally related to the effects of the 
operation. 

In the Court of Appeal, Adamson J, with whom McColl 
and Meagher JJA agreed, upheld Balla DCJ’s finding 
that the pregnancy was not causally related to the 
surgery.  Adamson J found that: 

“Irrespective of whether the surgery had gone 
successfully, the appellant might have become 
pregnant since, by reason of ovarian cyst syndrome, 
she did not use contraception.  The effective cause of 
her pregnancy was intercourse without contraception.  
That Justin happened to be her partner at the relevant 
time, rather than Mark or someone else, may have 
been a result of the surgery, but the pregnancy ought 
not for that reason be regarded as having been caused 
by the surgery.”  

On that basis Adamson J confirmed that factual 
causation had not been established pursuant to 
section 5D(1)(a) of the Civil Liability Act 2002.   

The Court of Appeal also considered the extent to 
which an appellate court should respect the 
advantages of trial judges who make findings based on 
the credibility of witnesses.  Balla DCJ had refused to 
award damages for past domestic assistance based on 
her Honour’s rejection of oral evidence given by 
Appleton, her mother and sister based on credibility 
findings.  

Court disallows claim for 
economic loss resulting from an 
unplanned pregnancy 
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At the District Court hearing, Appleton’s oral evidence 
was inconsistent with contemporaneous notes taken 
by nurses during the relevant period that were 
recorded on forms designed to assess a patient’s need 
for care.  The evidence from Appleton’s mother and 
sister were also at odds with these notes.   

Balla DCJ held that Appleton’s evidence was not 
reliable.  Her Honour also rejected the evidence of her 
mother and sister regarding the claim for domestic 
assistance. 

The Court of Appeal considered the decision of the 
High Court in Fox v Percy [2003] where it was held 
that: 

“…the mere fact that a trial judge necessarily reached 
a conclusion favouring the witnesses of one party over 
those of another does not, and cannot, prevent the 
performance of a Court of Appeal of the functions 
imposed on it by statute.” 

Appleton submitted that her Honour was “wrong” or 
that such findings were “not open” to her Honour.  
However, when applying the principles from Fox v 
Percy, the Court of Appeal found no instances where 
Balla DCJ was in error, or that her Honour’s decision 
was glaringly improbable.  In those circumstances the 
Court of Appeal held there was no reason to refrain 
from paying due respect to Balla DCJ’s findings in so 
far as they were based on her Honour’s assessment of 
the credibility of Appleton, her mother and sister.  

This decision affirms the principles which guide an 
appellate court when determining an appeal from a 
decision based on findings relating to the credibility of 
witnesses where the trial judge had the benefit of 
hearing the evidence.   

In this case, Appleton’s simplistic argument that Balla 
DCJ was “wrong” fell far short of the criteria enunciated 
by the High Court in Fox v Percy.   

The case included an interesting factual scenario with 
an unusual argument on causation regarding the 
damages claimed by Appleton for the unplanned 
pregnancy.  However, at first instance and on appeal, 
the Courts applied the provisions under Section 5D of 
the Civil Liability Act which resulted in Appleton being 
unable to establish that the alleged damage would not 
have occurred but for the unsuccessful surgery. 
 
Vince Ripepi 
var@gdlaw.com.au 
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The Full Federal Court has delivered a decision which 
is likely to set a new – and vastly increased – 
benchmark for damages awards for sexual harassment 
in the workplace. 

In Richardson v Oracle Corporation Australia Pty 
Limited [2014] FCAFC 82 the trial judge’s award of 
general damages of $18,000 was set aside, and in its 
place the Full Court awarded the applicant a total of 
$130,000. 

The facts of the case were that the applicant claimed 
to have suffered psychological injury as a result of 
humiliating slurs and sexual advances from a co-
worker. The trail judge had found that there was a 
repeated pattern and systematic course of conduct of 
sexual harassment. 

Although the applicant reported to the harassment to 
her manager, and although the HR department 
conducted an investigation, no steps were taken to 
separate the employees in the workplace. Ultimately, 
the applicant had to resign. 

The employer – Oracle – was found to be liable for the 
acts of the harassing employee. It failed to show that it 
had taken reasonable steps to prevent the 
harassment. 

The trial judge felt constrained by previous decisions in 
awarding the applicant general damages of only 
$18,000.  His Honour found that it was not possible to 
include in his assessment evidence from the applicant 
that her sexual relationship with her partner had 
suffered following the harassment at work. His Honour 
also found that the applicant’s claim for economic loss 
– by reason of her resignation, and subsequent 
employment at lower pay – was not sufficiently 
connected to the harassment to be compensable. 

The appeal court largely disagreed with all of this. 
They took the view that the amount awarded by the 
trial judge for general damages was “manifestly 
inadequate”. The Full Court noted a singular disparity 
between general damages awards in sexual 
harassment cases on the one hand, and amounts 
awarded in cases of personal (bodily) injury or bullying 
cases on the other. 

Sexual harassment – Damages 
awards likely to increase  
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In the Full Court’s opinion, this disparity was out of 
keeping with contemporary attitudes in society. The 
tendency for extremely low awards for sexual 
harassment “does not reflect the shift in the 
community’s estimation of the value to be placed on 
these matters.” 

The appropriate compensation for the psychological 
injury and loss of enjoyment of life the applicant had 
suffered – including her impaired sexual relationship – 
was $100,000. 

In addition, the Full Court found that there was 
evidence that the applicant was compelled by the 
harassment to resign and obtain less well paid work. It 
awarded her $30,000 to compensate for this loss. 

The case represents a watershed change for sexual 
harassment damages awards. More than ever, 
employers need to ensure that they have policies, 
training and complaint handling mechanisms in place 
and functioning, to avoid the risk of very significant 
claims against them. 

David Collinge 

dec@gdlaw.com.au 

 
 
The Federal Court has delivered a judgment in Fair 
Work Ombudsman v Crystal Carwash Café Pty Ltd (No 
2) [2014] FCA 827, ordering significant penalties 
against Crystal Carwash Cafe PTY Ltd (CCC), 
primarily for failing to pay 78 employees the minimum 
rates of pay prescribed by the Vehicle Manufacturing, 
Repair, Services and Retail Modern Award 2010 (the 
Award).  

The Fair Work Act 2009 (the FW Act) designates the 
Fair Work Ombudsman (FWO) as a statutory 
appointee with standing to commence proceedings. 
Pursuant to that power, the FWO commenced 
proceedings against: 

 CCC operating as a car washing business across 
several sites in Sydney; 

 Anthony Sahade (Sahade), the sole director and 
secretary of CCC;  

 Peter Khouri (Khouri), employed as a senior 
manager of CCC; and 

 10 other companies supposedly operating as labour 
hire companies which purported to employ the 
employees in CCC’s car washing businesses (the 
labour hire companies) 

(the respondents) 

The allegations made by the FWO were that CCC 
contravened the Award by not paying its employees 
minimum rates of pay or overtime entitlements and that 
it failed to maintain proper records with respect to 
employee overtime. The allegations presumed that 
CCC was the true employer of the employees and 
alleged that the use of labour hire companies was a 
sham. 

Further, it was alleged that the use of the labour hire 
companies constituted an avoidance scheme designed 
to hide the true identity of the employer of the carwash 
employees and avoid liability under workplace laws. 
The FWO pointed to the evidence demonstrating that 
at regular intervals, the labour hire companies would 
pay the wages of its supposed employees and invoice 
CCC for roughly the same amount. Those invoices 
were prepared by a representative of CCC and it was 
an agreed fact in the proceedings that CCC received 
all the profits and takings generated by the operations 
of the labour hire companies.  

Whilst CCC, Sahade and the other respondents initially 
denied that the arrangements were a sham or 
otherwise uncommercial, it was later admitted for the 
purposes of the proceedings that CCC was the true 
employer of the employees. Justice Buchanan held 
that the concealment of the true position rendered the 
enforcement of award obligations more difficult and 
was a matter relevant to the assessment of the 
seriousness of the conduct of CCC, Sahade and 
Khouri. 

The FWO submitted that based on the contraventions 
and the agreed facts, a penalty close to the maximum 
for such contraventions should be imposed. In doing 
so, it relied upon factors including: 

 The significant amount of the total underpayments 
in circumstances where a significant amount of the 
employees were paid a flat rate of $13 per hour 
where the minimum rate of pay payable to the 
employees was $14.31 per hour from 1 January 
2010 to 30 June 2010 and $15.00 during 1 July 
2010 to 18 September 2010;  

 The serious nature of the contraventions, being the 
underpayment of the minimum wages and Award 
entitlements;  

 The vulnerability of the employees in that they 
performed low skilled work and were from non-
English speaking backgrounds;  

 The respondents’ pattern of conduct of 
systematically establishing companies to employ 
employees which were then successively placed 
into liquidation with new companies being 
established to replace the liquidated entities;  

 The lack of contrition displayed by the respondents;  

Crystal clear message for paying 
less than minimum wage 
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 The need for specific deterrence given CCC’s 
history of non-compliance and that it continues to 
operate and employ staff and the need for general 
deterrence in the car washing industry.  

The respondents’ primary defence to minimise the 
significance of its conduct was to argue that it had 
made good all the underpayments. However, the Court 
gave that defence little weight as the payments were 
only made after the FWO commenced investigations 
into the underpayments and when it became apparent 
that resistance was futile.  

The Court found that the employees were particularly 
vulnerable given the asymmetrical bargaining power 
that existed and their non-English speaking 
backgrounds and held that the respondents took 
advantage of those circumstances. 

The respondents argued that their co-operation in the 
proceedings, including agreeing facts and not requiring 
a trial ought be taken into account in mitigation of any 
penalty. Again, the Court gave that argument little 
weight, finding that the co-operation or demonstrated 
contrition was not done purely for the purpose of 
facilitating the resolution of the proceedings or to 
rectify the contraventions but rather to avoid the risks 
and further costs associated with trial. The Court also 
noted the respondents’ obstructive conduct during 
FWO’s investigation by denying access and refusing to 
produce records sought by FWO’s investigators as well 
as refusing to participate in an interview.  

The Court found that CCC, Sahade’s and Khouri’s 
conduct in underpaying the employees regardless of 
the Award entitlements, and particularly that of 
overtime entitlements, was deliberate and calculated.  

Taking into account all the matters put forward, the 
Court found that the offences were serious and that the 
Court’s disapproval of the respondents’ conduct 
justified a higher range penalty.  

The Court ordered a penalty in the sum of $70,000 
against CCC, and $10,000 each for Sahade and 
Khouri.  

The minimal discount from the available maximum 
demonstrates the Court’s condemnation of the 
respondents’ conduct.  

The lesson for employers is to ensure their familiarity 
with any applicable Awards and make sure they 
comply with their obligations to pay employees at least 
their minimum entitlements and keep in place practices 
to ensure adequate record keeping of any 
entitlements.  

Victoria-Jane Otavski 
vjo@gdlaw.com.au 

 
 
 
 
 
The Federal Circuit Court has delivered a clear 
message condemning sham contracting and 
highlighting the importance for employers to exercise 
caution when hiring labour to ensure that employment 
arrangements are not misrepresented as independent 
contractor arrangements.  

A sham contracting arrangement occurs where, 
generally, an employer attempts to disguise an 
employment relationship as an independent 
contracting arrangement – usually for the purposes of 
avoiding responsibility for employee entitlements.  

 Under the sham contracting provisions of the Fair 
Work Act 2009 (FW Act), an employer cannot: 

 Misrepresent an employment relationship or a 
proposed employment relationship arrangement as 
an independent contracting arrangement 

 Dismiss or threaten to dismiss an employee for the 
purpose of engaging them as an independent 
contractor 

 Make a knowingly false statement to persuade or 
influence an employee to become an independent 
contractor.  

In Fair Work Building Industry Inspectorate v Linkhill 
Pty Ltd (No.9) [2014] FCCA 1124, Judge O’Sullivan 
imposed a significant penalty totalling $313,500 on 
Linkhill, a company in the Roy Morgan group, by 
reason of contraventions of the FW Act and the 
Workplace Relations Act 1996 (WR Act).  
 
The Court found that Linkhill had deliberately and at 
the direction of senior management, engaged in sham 
contracting with 10 workers engaged by Linkhill to 
undertake building works at premises in Melbourne.  

When the workers were initially engaged, they were 
advised they were independent contractors rather than 
employees and that they were required to obtain an 
ABN to commence work.  

The evidence during the hearing revealed that most of 
the individuals were: 

 Provided with tools and equipment by Linkhill and 
were not required to supply or bring their own;  

 Directed by Linkhill as to how and when they were 
required to work including when they could take 
breaks and how they were to work;  

 Worked an average of 40 hours per week and were 
told how much their pay rate was to be;  

Slamming Sham Contracting 
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 Required to provide, usually through the supervisor, 
invoices for work undertaken and did not charge 
GST;  

 Were supervised by Linkhilll;  

 Were required to provide Linkhill notice of any 
intended leave and were not required to source a 
replacement during that period and could not 
otherwise delegate their work to another person or 
company; and 

 Whilst employed with Linkhill, could not promote 
their services to the market or public.  

It was also revealed that: 

 a number of the individuals were provided warnings 
about their performance and work; and 

 others were not liable for defective works and were 
paid for rectification works.  

The engagement of the majority of the individuals was 
terminated in July 2010 and a number of them were 
offered employment contracts with Linkhill on terms 
and conditions not materially different to the earlier 
arrangements.  

In considering the evidence and the common indicia of 
employment relationships and that of independent 
contracting arrangements, the Court found that the 
arrangement with the 10 workers was not indicative of 
a true independent contractor relationship but that the 
totality of the relationship between the individuals and 
Linkhill was that of employee and employer.  

The offending conduct extended over a period of just 
over 3 years and resulted in the workers not receiving 
their minimum statutory entitlements to annual leave, 
superannuation, overtime, weekly penalty rates, meal 
allowance, travel allowance and other entitlements 
amounting to $152,865.21.  

Evidence also demonstrated that the director of Linkhill 
had received legal advice concerning the distinctions 
between employment contracts and independent 
contractor arrangements prior to the company 
engaging the 10 individuals, such that the director 
ought to have been aware of the real risk that the 
relationship was in fact one of employment.  

In considering the penalty to be imposed, the Court 
accepted that Linkhill had engaged in an “orchestrated 
pattern of conduct over a sustained period” in imposing 
the sham contracting engagement upon the 
individuals. Further, it held that Linkhill’s continued 
denials of liability throughout the proceedings and lack 
of contrition justified a meaningful penalty being 
imposed. The Court ordered a penalty of $313,500. 

This case demonstrates an increasing line of 
authorities in which significant penalties are imposed 
upon employers who engage in sham contracting 
arrangements, particularly in circumstances where the 
risks and indicia of sham contracting are made known 
to persons knowingly involved, such as directors and 
human resource management personnel. 

In light of this decision, employers ought to review and 
consider the true nature of the relationship between 
the employer and any contractor and determine if the 
person may in fact be an employee, review the 
process for engaging individuals, and take steps to fix 
any issues and non-compliance with the law, thereby 
avoiding the potential risk of hefty penalties.  

Victoria-Jane Otavski 
vjo@gdlaw.com.au 
 

WORKERS COMPENSATION ROUNDUP 

 

 

In New South Wales if a person is injured during the 
course of their employment and payments are made 
to, for and on behalf of the injured worker then 
recovery can be sought from any negligent third party 
pursuant to section 151Z of the Workers 
Compensation Act 1987.   

Sometimes the claim for recovery pursuant to Section 
151Z will be heard at the same time as the worker’s 
own claim for personal injury.  At other times if the 
worker does not make a claim separate recovery 
proceedings will be commenced by the worker’s 
compensation insurer.  In that case, if liability is 
established, the worker’s compensation insurer is 
entitled to recover damages up to a notional 
assessment of damages had the worker commenced 
proceedings against the third party in their own right. 

Generally if medical expenses have been paid by the 
worker’s compensation insurer then they will be 
recoverable as a consequence of the decision of the 
NSW Court of Appeal in SRA v Brown (2006). 

But what happens if there are subsequent accidents 
and it is unclear which compensation payments relate 
to which accident? 

The NSW Supreme Court has recently considered this 
issue in the decision of Dailhou v Kelly; State of NSW v 
Kelly. 

151Z Claims and multiple 
accidents - A lesson learned 
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Peter Dailhou was employed as an assistant principal 
of North Taree Primary School and his employer was 
the State of NSW through the Department of Education 
& Training.  Dailhou commenced proceedings in the 
Supreme Court in relation to two falls: the first on 
25 June 2007 at Kelly’s Bookshop in Glebe and the 
second at McDonalds in Thornleigh on either 21 or 
23 December 2009.  Prior to the hearing the 
proceedings against McDonalds were resolved by 
consent on the basis of a judgment for the defendant.  
Dailhou also sustained injury in a further work related 
fall on 25 August 2010 when he grabbed a rail and fell 
onto both knees. 

The initial accident occurred whilst Dailhou was in 
Sydney for a conference at the University of Sydney.  
Dailhou went into a bookshop owned by Kelly and fell 
down the stairs.  In the initial fall Dailhou sustained 
injuries including fracture to the right shoulder and 
injury to the left knee.  In the subsequent incident in 
August 2010 Dailhou also sustained injury to the right 
shoulder. 

The State of NSW had made payments of 
compensation as a consequence of both the 2007 and 
2010 incidents and had commenced separate 
proceedings against Kelly, the proprietor of the 
bookshop, that were heard with Dailhou’s own 
personal injury proceedings. 

It was common ground between the parties that the fall 
at the bookshop in June 2007 occurred in the course of 
Dailhou’s employment and compensation was paid to 
Dailhou as a consequence of that fall.  Dailhou’s claim 
ultimately failed and therefore Kelly was not liable to 
reimburse the State of NSW pursuant to Section 151Z.  
The trial judge, Justice Adamson, still however 
considered the issue of whether payments were 
recoverable in light of the August 2010 accident; that 
is, were the payments made after that time related to 
the incident in 2007 or 2010?   

Her Honour noted that the weekly payments in relation 
to the June 2007 incident had ceased in 
February 2010 and therefore there was no issue 
attributing those weekly payments to the June 2007 
accident.  However, it was necessary for Her Honour 
to determine whether any medical expenses that were 
paid by Dailhou’s employer’s workers compensation 
insurer after 25 August 2010 were referable to the 
June 2007 incident and therefore recoverable pursuant 
to Section 151Z.   

Her Honour Justice Adamson considered the findings 
of the Workers Compensation Commission in relation 
to Dailhou’s claim against his employer in relation to 
the June 2007 fall.  The Department of Education 
initially accepted liability and paid weekly payments 
and medical expenses for about two years.  After that 
time the Department disputed liability and the matter 
proceeded to hearing in the Workers Compensation 
Commission. Justice Adamson noted that the 

determination of the Workers Compensation 
Commission did not address any relationship between 
symptoms suffered by Dailhou and which incident the 
symptoms would relate to and the Commission did not 
consider the effect of any injury sustained on 25 
August 2010. 

Her Honour Justice Adamson stated: 

“The issue in the present case is ... namely whether 
the worker has recovered compensation under the 
1987 Act for that injury from the employer.  The 
statutory indemnity does not entitle the State to 
recover from the (putative) tortfeasor responsible for 
one of the injuries for which compensation was 
recovered under the Workers Compensation Act 1987, 
compensation that was paid for another work related 
injury. 

The only findings of fact that I consider it is necessary 
to make in these circumstances are that I do not 
consider that the State has established that any 
amounts which are paid for Mr Dailhou’s medical 
treatment after 25 August 2010 were recovered by 
Mr Dailhou for the injuries sustained on 25 June 2007.  
The fact that they were allocated to the 25 June 2007 
injury by an unidentified staff member of the State’s 
worker’s compensation insurer is not, in my view, 
sufficient to establish that they were paid in respect of 
the June 2007 injury for the purposes of Section 151Z 
of the Workers Compensation Act 1987.  In the 
particular circumstances of the instant case where the 
same part of the body, the shoulder, was injured in a 
more serious way in the subsequent work related 
injury, the assumption would generally be made that 
the allocation of expenses to a particular claim (the 
earlier claim) reflected the fact (that the expenses were 
referable to the earlier claim rather than the claim in 
respect to the subsequent injury), is undermined and 
cannot in my view be made in the present case.” 

Her Honour ultimately determined that the State did 
not discharge the onus of proving any payments made 
after August 2010 were paid in respect of the 
June 2007 injury.  Her Honour therefore concluded that 
if liability had been established on the part of the 
defendants then the State of NSW would only have 
been able to recover compensation payments made 
until 25 August 2010. 

The case is an important reminder to worker’s 
compensation insurers that if a worker is injured in two 
or more separate incidents then care must be taken to 
ensure that payments of compensation are allocated to 
the correct file and that evidence can be called to 
substantiate this if there is likely to be a section 151Z 
claim.  In the end it did not matter in this case as 
liability was not established. 

Amanda Bond 
asb@gdlaw.com.au 
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We have changes to the NSW Workers Compensation 
Scheme with the NSW Government introducing the 
Workers Compensation Amended (Existing Claims) 
Regulation 2014 which commenced on 3 September 
2014. As the title suggests the Regulation only applies 
to “existing claims” which are defined to mean a claim 
for compensation in respect of an injury made before 1 
October 2012. 
 
The Regulation extends the time for insurers to make 
work capacity decisions for existing recipients from 18 
months to 35 months with effect as from 31 March 
2014.  The period for such decisions now expires on 
31 August 2015. The amendment was necessary as 
work capacity decisions have not been made in all 
existing claims which is necessary for the claims to be 
transitioned to the new regime. There are quite a few 
claims that are yet to be affected by the new weekly 
payments regime. 
 
The Regulation also provides for a stay of work 
capacity decisions for existing claims that are the 
subject of review including internal reviews, merit 
reviews with WorkCover and reviews with the 
Independent Review Officer (“IRO”).  
 
Reviews by IRO are a review of the insurer’s 
procedures in making the work capacity decision and 
not of any judgment or discretion exercised by the 
insurer in making the decision.  
 
In the case of internal reviews the stay applies only if 
the application for internal review is made by the 
worker within 30 days after the worker receives notice 
from the insurer of the work capacity decision. 
 
Stays will apply in all WorkCover merit reviews and 
IRO reviews from the time the review is sought.  
 
The effect of the stay is that an insurer cannot act on 
the decision. The worker will be entitled to receive their 
compensation benefits unaffected by the decision until 
the review is concluded. 
 
The stay operates until the worker is notified of the 
findings of the review or the application for review is 
withdrawn.  
 
It is possible to have more than 1 form of review in a 
claim and the provisions will apply to each review as it 
is made. 
 
Effectively workers will continue to receive 
compensation unaffected by the decisions of insurers 
whilst a review process is ongoing. 

The Regulation also provides that the amendments 
made to Section 52 of the Workers Compensation Act 
introduced by the 2012 Amending Act which limited a 
workers’ entitlement to weekly compensation to their 
retirement age, will not apply to existing claims.   
 
Consequently workers with existing claims who are in 
receipt of weekly compensation can receive weekly 
compensation until one year after becoming eligible to 
receive an Aged Pension under the Social Security Act 
“retiring age” provided their benefits are not restricted 
by other provisions in the Workers Compensation Act.   
 
Further in specified circumstances existing claims are 
exempt from the operation of Section 59A which limits 
entitlements to medical and treatment expenses. 
 
Injured workers with existing claims will continue to 
enjoy medical and treatment costs until their retirement 
age where: 
 

 the worker’s injury has resulted in permanent 
impairment of greater than 20%;  

 the claim is in respect of the provision of crutches, 
artificial limbs, eyes or teeth and other artificial aids 
or spectacles (including hearing aids and hearing 
aid batteries);  

 the claim is in respect of modification of a worker’s 
home or vehicle. 

 
The Regulation contains a deeming provision that an 
injury is considered to have resulted in permanent 
impairment of greater than 20% where assessment of 
a worker’s degree of WPI is pending and an AMS has 
declined to make an assessment on the basis maximal 
medical impairment has not been reached. 

Existing claims are also exempt from the operation of 
Section 59A in respect of compensation payable for 
the cost of “secondary surgery”. 

“Secondary surgery” is defined as: 
 

 Surgery directly consequential on earlier surgery 
affecting a part of the body affected by the earlier 
surgery; and 

 the surgery is approved by the insurer within two 
years after the earlier surgery was approved (or is 
approved later than that pursuant to determination 
of a dispute that arose within two years). 

 
The clause relating to secondary surgery is specified 
not to affect the requirements of Section 60 (e.g. the 
requirement for prior approval of the insurer for 
secondary surgery). 
 
A note to the sub-section advises the clause only 
creates an exception from Section 59A in respect of 

Workers Compensation 
Amendment (Existing Claims) 
Regulation 2014 
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compensation for secondary surgery that would have 
been payable as part of the original claim for 
compensation.  It does not relate to surgery for an 
injury that gives rise to a separate claim for 
compensation. 
 
The main areas of concern for insurers as we see 
them will be: 
 

 Existing claims where an impairment determination 
is pending and cannot be made because an AMS 
has declined to make an assessment as maximum 
medical impairment has not been reached and in 
that case the entitlement to medical and treatment 
expenses will continue until the impairment is 
assessed at 20% WPI or less; 

 Retirement claims which have been determined 
under the changes to s52 that took effect after 1 
January 2013 will potentially have an entitlement to 
weekly compensation and section 60 expenses for 
a further year. 

 There will be a flood of claims for replacement 
hearing aids and batteries in industrial deafness 
existing claims. Claims were previously declined 
after 12 months as weekly payments were not paid 
and the entitlement to medical expenses ended 12 
months after weekly payments ceased. 

 Secondary surgery provisions will drive medical 
disputes arising from the interpretation of the 
description “directly consequential on earlier 
surgery and affects a part of the body affected by 
the earlier surgery”. 

It remains to be seen whether the Government will 
seek to make similar beneficial changes to claims 
made from 1 October 2012.     
 
Belinda Brown 
bjb@gdlaw.com.au 

CTP ROUNDUP 

 

In New South Wales the compensation regimes for 
those injured in motor vehicle accidents, work 
accidents and other accidents are very different.   

For work injury damages claims there are no damages 
awarded for non economic loss (pain and suffering) as 
workers are compensated under a statutory scheme 
which provides a lump sum calculated by reference to 

a percentage estimate of whole person impairment.  In 
fact there is a whole person impairment threshold 
which must be reached before work injury damages 
can be pursued. 

In civil liability claims non economic loss is predicated 
upon the concept of proportionality in percentage 
terms to a most extreme case of economic loss.  
Determine a percentage, look up a table and you have 
the amount of non economic loss that is awarded.  An 
assessment has to be made of a most extreme case 
and not the most extreme case.  The table for non 
economic loss applies a deduction from 0 to 32% with 
the deduction decreasing as the percentage increases.  
The application of that deduction ensures non 
economic loss is not awarded unless there is an 
assessment of 15% of the most extreme case or 
greater.  If the assessment is 33% of the most extreme 
case there is no deductible applied. 

The assessment of damages in motor accidents until 
1999 was also predicated upon the concept of 
proportionality in percentage terms of a most extreme 
case.  However, the Motor Accidents Compensation 
Act 1999 introduced a different concept and the Act 
provides that conditional upon the claimant suffering a 
degree of permanent impairment greater than 10% (as 
assessed by a medical assessor) damages awarded 
are at large. That is, the Courts or CARS assessors 
must adopt the common law’s methodology for the 
assessment of damages for non economic loss.  That 
involves a discretionary assessment of what is an 
adequate amount of money to compensate a claimant 
for their non economic loss.  

 However, Section 134 of the Motor Accidents 
Compensation Act 1999 imposes a cap or maximum 
on the amount that can be awarded for non economic 
loss.  That cap is presently $477,000.   

When determining claims under the civil liability 
legislation and motor accidents claims up until 1999 
the Courts have held that the age of a claimant is a 
relevant factor in the determination of the percentage 
proportionality of the most extreme case.  Handley JA 
in Reece v Reece said: 

“The difficulty in my opinion with His Honour’s 
assessment is to reconcile it with the assessment that 
might properly be made in the case of a much younger 
woman, say 30 years old, who before her injury had a 
similar range of interests and hobbies but had young 
children to bring up and who, of course, faced a much 
longer period during which she would experience the 
pain, the disabilities and the progression of her 
condition.  It seems to be me that when one seeks to 
compare the position of this plaintiff with a woman, 
say, 30 to 35 years younger than herself at the date of 
injury, it becomes evident that an assessment of the 
plaintiff as being one third of the most extreme case is 

Assessing non economic loss in 
motor accident claims age shall 

not weary them 
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a wholly erroneous assessment and disproportionate 
to the true assessment of the extent of her loss.” 

The application of Reece v Reece to the assessment 
of damages in civil liability act claims and previously 
motor accident act claims resulted in moderation of the 
percentage for older plaintiffs. 

However Reece v Reece involved cases determining 
percentages and not cases determining a dollar 
amount.  So, is age a relevant factor in determining 
damages for non economic loss in motor accidents 
claims since 1999 and does Reece v Reece apply?   

The Supreme Court of NSW in RACQ Insurance 
Limited v Motor Accidents Authority of NSW has 
recently held that Reece v Reece has no application 
when it considered a challenge to a claims assessor’s 
determination of non economic loss at $240,000 for a 
lady who was 72 years at the date of the accident and 
77 years at the date of assessment. 

The claimant suffered severe injuries in a head on 
collision.  She suffered multiple fractures of both her 
left and right legs, left shoulder injuries, soft tissue 
injuries to her elbows, face, chest and leg, a sternal 
injury and consequential psychiatric illness diagnosed 
as a post traumatic stress disorder and depressive 
disorder.  She underwent multiple operations and was 
treated as an inpatient for 55 days and was also 
admitted to a rehabilitation centre for three months.   

It was argued there was some reduction in life 
expectancy although the CARS assessor Mr Buckley 
preferred the evidence of the plaintiff’s expert as it was 
based on lung function tests whereas the defendant’s 
expert made no reference to lung function tests. 

In assessing damages the CARS assessors rejected 
the reliance by the insurer on the decision of Reece v 
Reece but accepted that the decision of Varga v Galea 
confirmed that age is but one factor in the total 
equation.  The CARS assessor noted that the 
assessment of damages was subject to a maximum 
cap of $477,000 and the figures to which former time 
Courts grew accustomed to award ought not to govern 
notions of what should be awarded in terms of money 
having today’s purchasing power.  The CARS 
assessor determined $240,000 was appropriate. 

An appeal was ultimately pursued seeking to challenge 
the CARS assessor’s findings due to a jurisdictional 
error in that it was argued that the assessor applied the 
wrong law.  

Campbell J was called on to consider the appeal and 
noted that in the absence of any statutory restraint to 
determine non economic loss, the Court and therefore 
an assessor must adopt the common law’s 
methodology for the assessment of damages. 

Campbell J noted that there was no evidence before 
him that the Motor Accidents Authority has published 
information to assist Courts to determine the 
appropriate level of damages in accordance with 
Section 135 of the Motor Accidents Compensation Act 
1999 (which permits the Authority to do so).  On that 
basis it is necessary for an assessor to make an 
assessment, as used to be made, at common law. 

Campbell J noted the idea of proportionality plays a 
role in the claim and cited favourably the decision in 
Planet Fisheries Pty Limited v La Rosa where the 
Court noted: 

“It is the relationship of the award to the injury and its 
consequences as established in the evidence in the 
case in question which is to be proportionate.  It is only 
if, there being no other error, the award is gradually ... 
it is not a matter to be resolved by reference to some 
normal standard supposedly to be derived from a  
consideration of amounts awarded in a number of 
other specific cases ... the principle to be followed in 
assessing cases is no opinion, not in doubt.  It is that 
the amount of damages must be fair and reasonable 
compensation for the injuries received and disabilities 
caused.  It is to be proportionate to the situation of the 
claimant party and not to the situation of other parties 
in other actions, even if some similarity between their 
situations may be supposed to be seen.” 

Campbell J confirmed that awards of damages are not 
required to be proportionate to the situation of other 
parties in other actions even if some similarity or 
difference between their situations may be supposed 
to be seen. 

Campbell J confirmed that the principle in Reece v 
Reece has no application to an assessment of 
damages at common law as that decision is only 
relevant to the determination of a percentage where 
economic loss is determined by reference to a 
proportion of the most severe case.   

Campbell J went further and noted that the maximum 
set under Section 34 has no bearing on the amount 
proportionate to the claimant’s injury, it simply caps it.  
There is no need to make an award of non economic 
loss by reference to a proportion of the maximum.   

Campbell J noted it is simply necessary to determine 
the appropriate amount of compensation and if that 
amount is greater than the cap, the most that can be 
awarded is the maximum.   

Campbell J also observed the decision in Varga v 
Galea does not strictly apply to motor accident claims 
as that case was concerned with an assessment made 
by reference to a proportion of the most severe case.   
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Campbell J was of the view that the assessment of 
damages of Assessor Buckley was not manifestly 
unreasonable.  Campbell J noted he was not 
persuaded that the assessment of non economic loss 
was wholly unreasonable or plainly unjust.  

It is important to note that it was not open to 
Campbell J to simply reassess the range of damages 
which ought to have been awarded as the award 
involved a discretionary exercise of power which 
should not be disturbed unless it was plainly 
unreasonable or not supported by the evidence. 

The challenge to the award of Assessor Buckley failed.  
Accordingly, a 77 year old has received compensation 
of $240,000 for non economic loss. 

The case serves to highlight that once a claimant 
injured in a motor vehicle accident establishes that 

they have a whole person impairment greater than 
10% substantial damages can flow even to those who 
are elderly. 

David Newey 
dtn@gdlaw.com.au 

 
 

 

 

 

 

 
Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any Court 
judgment.  This publication should not be treated as providing any definitive advice on the law.  It is recommended 

that readers seek specific advice in relation to any legal matter they are handling. 
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