
 

T

GD News                 

April 2014 Issue 

Page 1 
Injuries at Residential 
Premises – What Is The 
Liability? 
 

Page 3 
Property Damage Claim 
Decision Creates An Issue 
Estoppel in the Personal 
Injury Claim 
 

Page 4 
Target Not Liable For Fall 
 

Page 5 
Conduct Before 1 January 
2014 Can Be Considered In 
Stop Bulling Orders 
 
Page 6 
Workers Compensation 
Roundup  

� Journey Claims -The 
Decisions Continue 

 

Page 7 
CTP Roundup 

� MAS Deliberations Is an 
Assessor Obliged to Tell 
a Claimant What He/She 
is Thinking? 

� No High beam No 
Negligence 

 

Page 10 
OHS Roundup 

� General Deterrence is a 
Paramount 
Consideration in 
Sentencing for OH&S 
Breaches 

 

Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
Injuries at Residential Premises – What Is The Liability? 
 
The NSW Court of Appeal has recently had the opportunity to consider the liability of 
owners/occupiers for injuries sustained at residential premises.  The two claims involved different 
factual scenarios but in both cases the outcome was the same – the injured person succeeded 
both at first instance and on appeal. 
 
In Caruana v Darouti the NSW Court of Appeal upheld a decision whereby the occupier of a 
residential property was found liable for a fall on her driveway. 
 
Rita Caruana was the occupier of a residential property located in Seaforth. She was sued in the 
proceedings both on her own behalf and as executor of the Estate of the late Antoinette Caruana, 
her mother.  The premises were owned by Rita Caruana’s mother, Antoinette Caruana and Rita 
had lived in the premises with her mother since 1979.   
 
George Darouti sustained injury on 4 September 2010 when he slipped near the top of the 
driveway at Caruana’s residence.  George Darouti was Rita Caruana’s cousin and Antoinette 
Caruana’s nephew.  Antoinette Caruana had passed away in Hornsby Hospital on 4 September 
2010 and Rita Caruana and Darouti were visiting her in hospital on the day she died.  After she 
passed away Caruana and Darouti met at Caruana’s residence.  It was a wet day.  The driveway 
on the property descended from the street to the residence on the property.  Darouti gave 
evidence that his left foot lost traction on the driveway and he then continued to slip.  His left knee 
hit the ground.  His evidence, which was disputed by Caruana was that she said “she’s sorry and 
that due to the rain the driveway is very slippery”. 
 
In the year 2000 Rita Caruana had decided the driveway was in poor condition and required 
redoing.  Caruana therefore engaged Coastline Constructions Pty Limited, the second defendant 
to the proceedings (who did not appear and were not involved in the trial or the appeal) to put a 
new driveway in place.   
 
The evidence was to the effect that after the driveway was put in, not only had Caruana walked 
up and down the driveway many times in both dry and wet conditions, she was also regularly 
visited by friends and also occasionally by tradesmen.  Despite regular use there were no other 
falls on the driveway. 
 
However, after the driveway was constructed by Coastline, Caruana had resealed the driveway 
twice.  Caruana’s evidence was that she selected the sealant based on a recommendation from 
the local hardware store.  Caruana also gave evidence that when she resealed the driveway, in 
around 2009 or 2010, she added material to the sealant that she used.  She applied the sealant 
to the driveway with a roller.  Caruana’s evidence was that the sealant was for aesthetic 
purposes.  However, the label on the sealant that was used by Caruana had a number of 
warnings in relation to slip resistance, including “CAUTION.  Application of sealant to concrete 
surfaces will result in reduced slip resistance.” 
 
Expert evidence was relied on by both parties, however the Court determined the expert 
evidence was of minimal use.  Neither expert was cross examined.  However, the trial judge 
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accepted the opinion of Darouti’s expert that if the sealant was not properly prepared and applied, it was likely to reduce the 
frictional properties of the surface.  The trial judge determined that there were parts of the driveway that were not adequately 
slip resistant and concluded that Darouti slipped on a part of the driveway that was not adequately slip resistant. 
The trial judge also found that a handrail would have been a practical remedy. 
 
The trial judge entered judgment against Caruana and Coastline in the sum of $121,560.00. 
 
Caruana appealed from the trial judge’s decision.   
 
The leading decision was handed down by Justice McDougall.   
 
Justice McDougall stated: 

“In my view, it was open to the primary judge to conclude that, at and before the time of the accident, it was reasonably 
foreseeable that the driveway would become more slippery if it was sealed and if the sealant were mixed or applied in an 
inappropriate way.  As I have said, it is clearly open to infer, from the evidence of Ms Caruana as a whole, that she was 
keenly aware of this risk.  That is, no doubt, why she insisted that she had purchased an additive to improve the 
“adhesion” of the surface.” 

 
The Court of Appeal also carried out an analysis of the exert evidence.  Justice McDougall commented on the difficulty that a 
trial judge has where experts are not called for cross examination.  It is noted that the trial judge ultimately preferred the 
evidence of the plaintiff’s expert and in this regard Justice McDougall stated: 

“Having regard to the way in which the expert evidence was admitted, and having regard also to the failure to test the 
numerous inconsistencies by cross examination, it was in my view open to the  primary judge to proceed as he did, by 
preferring the evidence of Mr Adams.  In particular, it was open to the primary judge to accept the view of Mr Adams that 
the disparate roughness between adjacent portions of the driveway in fact increased the risk of harm.” 

 
The Court of Appeal therefore dismissed the appeal with costs.   
 
The second judgment handed down by the Court of Appeal in relation to residential premises involved a slip on a mat. 
 
Margaret Hair sustained injury when she slipped on a mat and fell at residential premises that were owned by Jann and Harry 
Dillon.  Hair sued the Dillons and also Emma Munroe, who was formerly a tenant of the premises.  Hair was successful 
against the Dillons in the District Court and obtained damages totalling $213,764.00.  Hair was successful again the Dillons 
but unsuccessful against Munroe (although she obtained an order that the Dillons pay Munro’s costs). 
 
The claim arose out of an incident on 21 May 2010.  In February 2008 the Dillons and Munroe had entered in to a residential 
tenancy agreement in relation to premises located in Narrowneck Road in Katoomba.  The lease was for a 52 week period 
with a holding over provision.  Munroe entered into the agreement and held over after the term expired.  In late 2008 Margaret 
Hair commenced work as a property manager at Century 21 in Katoomba.  The Katoomba premises came under her 
management and she would carry out inspections of the premises. 
 
In April 2010 Munroe wrote to Hair as the managing agent and gave notice that she wished to terminate the tenancy.  Munroe 
indicated she would be moving out of the premises on 21 May 2010 and arrangements were made for a final inspection of the 
premises on that date.  On 14 May 2010 the majority of Munroe’s possessions were removed from the premises and she 
ceased residing in the premises. 
 
On the day of the inspection Hair and her assistant met Munroe at the premises.  The inspection was undertaken and Hair 
went outside and then came back inside again, at which time she was handed the keys by Munroe.  Munroe then went 
through the front door and placed her left foot on a mat on the floor inside the front door which moved quickly under her feet 
and slid away.  Hair fell as a consequence.  The floor under where the mat was placed was comprised of polished timber 
floorboards which were shiny and in good condition.  The relevant mat was probably synthetic and had a rubber backing on it. 
 
Munroe’s evidence was critical.  Munroe indicated that between moving out and the day the inspection took place she had 
carried out “a big clean”.  She had removed some of the cleaning products but when she returned a couple of days later to 
collect the rest there was a brown mat inside the front door.  Munroe assumed the mat had been placed there by Mr Dillon as 
he was coming and going from the premises.  When Munro returned on 21 May 2010 the mat was still inside the front door 
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and she stepped on it although did not think anything much of it.  Previously the brown mat had been on the porch outside the 
front door.   
 
In proceedings in the District Court, Hair alleged that the Dillons were negligent in placing the mat on the polished wooden 
floor near the entrance where the mat was liable to slip on the floor, failing to ensure that any mat that was placed on the 
polished wooden floor had a non slip backing and failing to warn that the mat on the polished floor was slippery and 
dangerous. 
 
Dillon disposed of the mat after the incident.  Dillon also denied that he placed the mat in the position it was in, however this 
was not accepted by the trial judge and there was no challenge to that finding on appeal. 
The Dillons appealed from the finding of the trial judge and that appeal was dismissed. 
 
The leading decision was handed down by His Honour Justice Tobias.  His Honour noted the main factual issue which arose 
at trial was in relation to the nature and condition of the underside of the mat and the potential to slip. 
Justice Tobias concluded: 

“In the foregoing circumstances, and on Mr Dillon’s own evidence, it was open to the primary judge to find that a 
reasonable person in Mr Dillon’s position, having the knowledge of the condition of the underside of the mat to which 
reference has been made, would take precautions before placing it on a smooth, polished timber surface.  Such 
precautions would include the placing of a non slip material beneath the mat, or not placing it in such a location where it 
was likely to slip backwards where a person exiting the cottage placed their foot upon it.  As His Honour found at ...acting 
reasonably before he placed the mat immediately inside the front entrance, Mr Dillon would have been aware that 
allowing a person to walk on a mat that might reasonably slide from beneath his/her feet when stepped on was easily 
preventable given that if the mat slipped when walked on, a person falling onto a hard surface would be susceptible to 
sustaining significant injury.” 

 
The Court of Appeal therefore agreed with the decision of the trial judge. 
 
So what is the end result? 
 
Injured persons can therefore successfully bring claims against owners/occupiers of residential premises.   In both of the 
decisions the owner/occupier who had taken some specific action and was found to be liable.  In Caruana’s case this was the 
use of the sealant; in Dillon’s case the placing of the floor mat on the polished floor.   Homeowners are at risk of personal 
injury claims from visitors at all times, even from visiting relatives. 
 
Property Damage Claim Decision Creates An Issue Estoppel In The Personal Injury Claim 
 
Often accidents give rise to a number of claims parties can have against each other arising from the same facts. Issue 
estoppel arises where a particular issue forming a necessary ingredient in a cause of action has been litigated and decided, 
and the same issue is then raised in a subsequent proceeding between the same parties involving a different cause of action 
to which the same issue is relevant. 
 
Issue estoppels arise once a Court has decided an issue of fact or law necessary to its judgment between parties to a dispute, 
so that the Court’s decision will preclude re-litigation of the issue in dispute on a different cause of action involving the same 
parties to the first case. 
 
Charafeddine v Morgan [2014] NSWCA74 addresses the circumstances of issue estoppels. In that case the parties to a motor 
vehicle accident concluded a property damage claim in the Small Claims Division of the Local Court that gave rise to a 
negligence finding against one of the parties. One of the parties then sought to re-ventilate the question of negligence in 
personal injury proceedings in the District Court.  
 
The Court of Appeal concluded that the Local Court proceedings served as an issue estoppel and precluded District Court 
proceedings that attempted to obtain a judicial finding that was contrary to the Local Court decision. 
 
Charafeddine and Morgan were drivers of vehicles that collided in a motor vehicle accident on 8 September 2009.   
 
Morgan brought proceedings in the Local Court for property damage, claiming $5,004.20.  Charafeddine filed a Defence in 
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which she denied negligence.  Proceedings ensued in the Local Court’s Small Claims Division.  Charafeddine was self 
represented in those proceedings but she did retain a solicitor to prepare and file her Defence and her evidentiary statement. 
 
The Local Court hearing concluded in favour of Morgan.  The Local Court assessor found that Charafeddine was culpable for 
the collision because she failed to give way to Morgan.  The assessor entered a verdict for Morgan. 
 
Nine months after the Local Court proceedings concluded, Charafeddine commenced District Court proceedings seeking 
damages for personal injury.  She alleged that her injuries were as a consequence of Morgan’s negligence.  Morgan denied 
breach of duty of care. 
 
At the commencement of the District Court proceedings Morgan applied for a summary judgment on grounds that there was 
an issue estoppel over the question of negligence, arising from the decision in his favour in the Local Court. 
 
Her Honour Gibson DCJ held in Morgan’s favour.  Her Honour found that an issue estoppel bound the parties on the issue of 
negligence.  Her Honour declined to exercise discretion to refrain from application of the principal of issue estoppel.  
Accordingly, Charafeddine’s proceedings were dismissed. 
 
Charafeddine brought the matter before the Court of Appeal.  It published its decision on 21 March 2014. 
 
The Court of Appeal acknowledged there was no dispute concerning the existence of an issue estoppel on the question of 
negligence.  Charafeddine’s contended that there were “special circumstances” that arose from the Local Court setting that 
meant an issue estoppel should not be applied and should not preclude proceedings in the District Court. 
 
These alleged “special circumstances” arose from the nature of procedures applied in the Small Claims Division.  In that 
jurisdiction the Rules of Evidence do not apply. The Assessor can adduce evidence in such a manner as he/she considers 
appropriate, proceedings are not required to be recorded, witnesses may not be cross examined without advanced leave and 
the hearing may be conducted by an assessor who is not a judge. 
 
The Court of Appeal concluded that these characteristics of the Local Court jurisdiction were not such that an issue estoppel 
would not apply to the circumstances at hand.  During the course of the Local Court proceedings Charafeddine had 
overlooked the availability of processes that were available to her that might have mitigated the non-judicial qualities of the 
Small Claims Division of the Local Court.  She could have sought to have the matter transferred to the General Division where 
Rules of Evidence and other regulations would apply, she could have applied to call witnesses for cross examination, she 
could have commenced her personal injury proceedings in the District Court and sought to have the Local Court property 
damage claim transferred to the District Court so that the matters would be heard concurrently, or she could have applied to 
adjourn the Local Court proceedings in order to permit the personal injury proceedings to run their course.  
 
The Court of Appeal observed that even the absence of a legal advisor in the Local Court was a potential factor however it did 
not operate here because Charafeddine had obtained legal advice and assistance in the lead up to the Local Court matter.  
 
As a consequence, the Court of Appeal upheld Gibson DCJ’s finding that an issue estoppel applied.  Charafeddine’s liability in 
the property damage claim precluded her from pressing her personal injury claim. 
 
Target Not Liable For Fall 
 
The Court of Appeal has recently upheld the decision of the trial judge in the District Court and found Target not to be liable for 
a slip and fall that occurred outside one of their stores. 
 
Trina Reid sustained injury on 27 September 2008 when she slipped and fell in front of the Target store in the Castle Towers 
Shopping Centre at Castle Hill.  Reid initially commenced proceedings against Target and the owner of the shopping centre, 
QIC Limited (“QIC”).  Reid had settled her claim against QIC prior to the commencement of proceedings, however the cross 
claim brought by Target against QIC remained on foot.   
 
The particular area where the fall occurred was not the subject of a lease between Target and QIC, however Target was 
permitted to use the area under its lease for “casual retailing”.  On the day of the accident a portable wire basket which 
contained goods that were for sale, was outside the entrance to the Target store. 
 



Reid contends she sustained injury when she slipped on liquid outside the store.  Reid contended that Target ought to have 
taken steps to prevent the fall, either by cleaning the spillage, reporting it to the cleaners or shopping centre management, 
warning Reid of its presence or standing guard over it until it was cleaned.  Reid argued that Target had an obligation to 
monitor the area in which the fall occurred.  The accident occurred at around 10.10 am on a Saturday when Reid walked 
around the corner towards the entrance.  Reid gave evidence that as she approached the portable wire basket that was in 
front of the Target store, she slipped and fell, caught her finger in the wire basket and twisted her ankle under the basket.  An 
employee of Target, Ms Billows, was near where Reid fell and came to her assistance following the fall.   
 
Following the incident Target had completed the incident report which provided that the accident occurred as follows: 

“Lady was walking towards the entry of the store on her left side (refund counter side) when on approach she was walking 
close to the basket where the (sic) happened to be yellow liquid on the floor that spread towards the window under the 
basket (liquid wasn’t yet noticed and hadn’t been reported).  The lady slipped on the liquid ... she was helped up by the 
door greeter and given a chair as well as First Aid.” 

 

Reid failed in her claim at trial as the trial judge concluded there was no evidence that Target knew of the spillage prior to 
Reid’s fall and the evidence suggested that the spillage was a recent spillage.  His Honour concluded that the spillage was not 
obvious unless someone was about a metre away from it and the Court of Appeal found this conclusion was not in error.  
Further, the conclusion of the trial judge that Ms Billows was not in a position to observe the spillage was also not in error.  
 
 The Court concluded: 

“The appellant also submitted that His Honour had erred in failing to consider inferences in favour of Mrs Reid of the kind 
that was accepted in Strong v Woolworths Limited could be available, in the absence of evidence of a system of cleaning 
and inspection, based upon probabilities as to the time which the spillage may have been present.  In the present case, 
there was, however, evidence of QIC’s system of cleaning and inspection of the area where the spillage had occurred 
and His Honour found that a cleaner present in the vicinity of the area where Mrs Reid slipped at 10:09:34 (between one 
and six minutes before the time His Honour found the incident had probably occurred).  Those findings do not favour the 
probability of the spillage having occurred prior to 10:09:34. 

In those circumstances, it could not be inferred that, had there been a separate system of inspection of the “Target 
passive zone” by Target employees at intervals of 10 to 15 minutes, the spillage would have been detected in time to 
prevent Mrs Reid’s fall.” 

 

The Court of Appeal upheld the factual findings of the trial judge and Target was not therefore liable for Reid’s fall.   
The decision demonstrates that where a trial judge has heard the evidence and made factual findings those findings are 
difficult to overturn on appeal. 
 
Conduct Before 1 January 2014 Can Be Considered In Stop Bulling Orders 
 
There has been some confusion as to whether alleged bullying conduct which occurred before the commencement of the anti-
bullying provisions of the Fair Work Act, 2009 on 1 January 2014 can be considered by the Fair Work Commission when 
deciding whether bullying conduct was repeated and unreasonable. As bullying behaviour must be repeated unreasonable 
behaviour the Full Bench of the Fair Work Commission have handed down a decision confirming alleged behaviour before 1 
January 2014 will be considered when determining if a stop bullying order will be made. 
 
The Full Bench of the Fair Work Commission handed down the decision on 6 March 2014 in a matter of McInnes.  McInnes 
had filed an application pursuant to Section 789FC of the Fair Work Act 2009 (Cth) (“FWA”) for an order to prevent her being 
bullied at work.  The application alleged McInnes was subjected to bullying behaviour over a six year period commencing 
November 2007 through to May 2013.   
 
The application did not refer to any bullying behaviour after May 2013. 
 
Section 789FC(1) of the FWA provides: 
“A worker who reasonably believes he or she has been bullied at work may apply to the FWC for an Order under Section 
789FF.  Section 789FF provides: 

1. If: 
 (a) a worker has made an application under Section 789FC; and 
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 (b) the FWC is satisfied: 
  (i) the worker has been bullied at work by an individual or group of individuals; and 
  (ii) there is a risk that the worker will continue to be bullied at work by the individual or group; 

 then the FWC may make an order it considers appropriate (other than an order requiring payment of pecuniary 
amount), to prevent the worker from being bullied at work by the individual group.” 

 

The Full Bench noted that Section 789FF operates prospectively and is directed at preventing the worker being bullied at 
work.  The legislation operates to prevent or stop future bullying behaviour. 
 
The FWC considered the legislation is based on future action in relation to past events and as such, does not operate 
retrospectively.  The Full Bench considered the use of the words “has been bullied at work” merely provides the basis for a 
prospective order to stop future bullying conduct.  The Full Bench concluded that the anti-bullying legislation bases future 
action on past events and hence is not properly characterised as being retrospective legislation. 
 
Consequently, bullying that occurred at work prior to the commencement of the legislation on 1 January 2014 can be 
considered by the FWC in relation to a whether a stop bullying order will be made. 
 
Employers are reminded that if they have received, or receive in the future, a complaint from an employee that they have been 
bullied at work, they should follow their grievance procedures and anti-bullying policy so as to provide protection for the 
employee who has lodged the complaint so as to prevent any future bullying of that employee.  The actions of the employer 
after receiving notification of alleged bullying will be considered as relevant information as to whether or not the FWC will 
impose any Anti-Bullying Orders.   
 
The FWC will not impose an Anti-Bullying Order if the employer has followed its anti-bullying policy and grievance procedures 
which provide sufficient protection for an employee from future bullying.  If the employee remains exposed to future bullying 
notwithstanding the anti-bullying procedures being followed, an order can be made.  Consequently, review of anti-bullying 
policies and grievance procedures to ensure they provide employees with adequate protection from future bullying, is essential 
in order to prevent orders being made by FWC. 
 
Workers Compensation Roundup 
 
Journey Claims -The Decisions Continue 
 
In recent newsletters we have discussed a number of decisions with regards to the June 2012 amendments to the journey 
provisions contained in the NSW Workers Compensation legislation.  The amendments to Section 10(3A) removed the rights 
to compensation whilst on a periodic journey unless the journey had a “real and substantial connection between the 
employment and the accident incident”. To date all of the decisions have been favourable to employers.   
 
On 25 March 2014 Deputy President Bill Roche delivered the latest decision in Dewan Singh &Kim Singh t/as Krambach 
Service Station v Wickenden (2014) NSWWCC PD13. Deputy President Bill Roche examined whether a worker would be 
entitled to compensation following a motorbike accident on the way home from work.  Ms Wickenden worked intermittently as 
a casual employee at the Krambach service station from July 2009.  She usually worked a minimum of five hours per day, 
starting at 9.30 am and finishing at 2.30 pm for three days per day with additional days as required.  She normally rode her 
motorbike from her home at Nabiac to and from work, a journey of approximately 15km each way.  If she started and finished 
her work at the usual time, her journeys to and from work were in daylight.   
 
From the middle of June 2012 the employer requested Ms Wickenden, in addition to her normal duties, to participate in 
additional training in order to open and close the service station.  During the training period which was to last three weeks, she 
worked from 7.30 am to 5.30 pm.  On 5 July 2012, whilst still in the training period, Ms Wickenden closed the service station at 
the normal closing time of 5.30 pm and started her trip home in darkness.  Whilst riding her motorbike home she was involved 
in an accident when a car swerved onto Ms Wickenden’s side of the road and struck her motorbike.  The other driver had 
swerved to avoid cattle which were on her side of the road. 
 
Deputy President Bill Roche agreed with the Arbitrator’s original findings that whilst there was no direct evidence that the other 
driver had failed to see the cattle because of the darkness. It was a matter of common sense and general human experience 
to reach a compelling conclusion the darkness reduced the time that both Ms Wickenden and the other driver had to react and 
avoid the collision.  On that basis it was open for the Arbitrator to conclude that the time of the journey was a factor that 
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contributed to the accident. 
 

The question then remained, was employment a real and substantial connection to Ms Wickenden’s accident?  The Deputy 
President pointed out that simply because she was driving home from work in itself did not result in Section 10(3A) being 
satisfied.  Driving home was not an employment activity and was simply an activity that is connected with employment in that it 
was something that the overwhelming majority of workers must do each day if they wished to work.   
 
The Deputy President concentrated on the fact that Ms Wickenden’s employment required her to work later than her “normal” 
finishing time and to travel home in darkness.  The danger encountered by Ms Wickenden arose from the danger of driving 
home in darkness on a narrow country road.  Thereby, the employment, requiring her to work until it was dark, exposed her to 
a danger which contributed to the accident.  As darkness played a role in the accident, albeit it may not have been the sole 
cause of the accident, the connection between employment and the accident was real and of substance.  Ms Wickenden did 
not need to prove that employment “caused” the injury but whether there was a real and substantial connection to 
employment.  This was a different and less demanding test.  
 
Interestingly, the success of Ms Wickenden in this claim should be contrasted with the failure of the worker in Mitchell where 
she tripped over tree roots on a journey home from work which was also in the dark.  In that decision the key difference would 
appear there was no factual finding that the darkness either caused or contributed to Ms Mitchell tripping over the tree root.   
 
The decision of Wickenden represents the first successful decision by a worker under the new journey provisions.  The Deputy 
President was careful to stress that each journey case should be considered on its own facts and by reference to Section 
10(3A).  On the strength of Deputy President Roche’s reasoning, provided a worker can establish that an obligation of a 
worker’s employment caused a set of circumstances and those circumstances then played a role in the accident (albeit not the 
sole cause of the accident), the connection between employment and the accident would be real and of substance.  We 
expect this more favourable reading of Section 10(3A) will now result in workers who had previously had their cases declined 
seeking to challenge the declinature in the Workers Compensation Commission.   
 
At this stage we are unaware if the employer in Ms Wickenden’s case will seek an appeal of Deputy President Roche’s 
decision but we would not be surprised if an appeal was lodged 
 
CTP Roundup 
 
MAS Deliberations Is an Assessor Obliged to Tell a Claimant What He/She is Thinking? 
 
Frost v Kourouche [2014] NSWCA 39 considers with the manner in which a MAS Review Panel is obliged to deal with 
evidence that is contrary to a history or other evidence that a claimant gives to it.  The decision particularly considers the 
extent to which a Review Panel must explain its deliberations or indicate that it disbelieves elements of the history given to it. 
 
Mr Kourouche was a pedestrian struck by a motor vehicle.  NRMA was the CTP insurer for Frost, the driver of the vehicle. 
NRMA admitted breach of duty of care but alleged contributory negligence.  The claim was exempted from CARS and 
proceedings commenced in the District Court.  Kourouche alleged physical and psychiatric injuries.  NRMA did not concede 
her entitlement to damages for non economic loss.  MAS assessments ensued. 
 
A MAS assessment of physical injuries resulted in assessment of a 0% whole person impairment (WPI).  An assessment of 
psychiatric injuries by Assessor Prior ascribed 25% psychiatric WPI. 
 
During the course of the MAS Assessments NRMA lodged evidence, including social media material, indicating that the 
claimant had holidayed with friends, socialised extensively, attended a public forum, presented an International Women’s Day 
Paper and joined a social activism group.  Assessor Prior accepted the history given by Kourouche despite the fact that is was 
contrary to the social medial material. NRMA did not consider the Assessor gave proper or adequate reasons why he rejected 
the social media evidence and/or why he accepted the contrary history. 
 

NRMA obtained a Review of Assessor Prior’s certificate by arguing that he failed to give adequate consideration to the 
material before him.  The MAS Proper Officer forwarded the matter to a Review Panel.  The Review Panel convened and 
determined that it could not perform its function on the papers and it required a further examination with Kourouche.  This 
examination took place.  The Review Panel took Kourouche to the inconsistencies between the history that she had given and 
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the social media material.  Kourouche’s response was to deny that the social media material was correct and argue that it 
arose from delusions that were manifestations of her psychiatric condition.  The Review Panel rejected this explanation.  It 
opined: 

“The claimant’s presentations are characterised by gross exaggeration if not fabrication … her history is so unreliable that 
an accurate diagnosis cannot be made.  Similarly, an accurate assessment of WPI is impossible due to the distortions” 

 
During the course of subsequent District Court proceedings, Kourouche argued that the Review Panel’s decision was infected 
by error.  Kourouche said that procedural fairness and natural justice obliged the Review Panel to warn Kourouche during the 
consultation that it was considering adverse findings and then granting an adjournment so that Kourouche could obtain further 
legal advice and evidence to allow her to address the Review Panel on a subsequent occasion.  Effectively, Kourouche 
argued that she did not have an opportunity to respond to the Review Panel’s deliberative process. 
 
His Honour Finnane DCJ in the District Court agreed with Kourouche’s arguments and rejected the Review Panel Certificate. 
Hos Honour remitted the matter to MAS for re-determination.  His Honour opined that Kourouche should have been told by the 
Panel that the conclusion that it contemplated was “so extraordinarily different” from the bulk of other medical evidence.  His 
Honour also opined “it would have been appropriate for her solicitors to have at least been invited to come along and address 
(the Panel) as to why they were not correct in coming to the conclusion that she was merely faking her case.” 
 
NRMA appealed against His Honour’s decision to return the matter to MAS. 
 
The Court of Appeal issued judgment on 7 March 2014.  It found for NRMA.  It concluded that the Review Panel’s approach 
was correct. 
 
The notion that a claimant might have a right for a legal representative to sit in a MAS assessment was not pressed by 
Kourouche’s representatives and was quickly dismissed by the Court of Appeal.  
 
The Court of Appeal accepted that the Review Panel’s obligation to provide procedural fairness included “confronting the 
applicant with inconsistencies and providing him or her with an opportunity to respond.”  (32). The Court of Appeal rejected 
argument that the Review Panel’s finding was so “incredible and wholly unforeseen and unexpected” that its deliberations 
should have been adjourned while Kourouche obtained further and responding legal opinion.  The Court of Appeal concluded 
that the Review Panel’s conclusions were adequately foreshadowed in the evidence that had been served and in the Review 
Panel’s decision to consult Kourouche rather than merely assessing on the papers.  The Court of Appeal concluded that 
nothing that the Review Panel found, nor any aspect of its deliberations, could have caught the claimant or her representatives 
by surprise. 
 
The basis for the Court of Appeal decision is perhaps best illustrated by a quote that it provided from Minister for 
Administration and Citizenship v SZGUR [2011] HCA 1: 

“Procedural fairness requires a decision maker to identify for the person affected any critical issue not apparent from the 
nature of the decision or the terms of the statutory power.  The decision maker must also advise of any adverse 
conclusion which would not obviously be opened on the known material. However a decision maker is not otherwise 
required to expose his or her thought processes or provisional views for comment before making the decision.” 

 
When considering this decision by the Court of Appeal it is also worth contemplating the manner in which it dealt with the fact 
of competing medical opinion and the Review Panel’s decision not to accept some of the medical opinion before it. The 
Review Panel cited Wingfoot Australia Partners v Kocak [2013] HCA 43: 

“The function of a Medical Panel is to form and to give its own opinion on the medical question referred for its opinion … it 
goes too far, however, to conceive of the function of the Panel as being either to decide a dispute or to make up its mind 
by reference to competing contentions or competing medical opinions.  The function of a Medical Panel is neither arbitral 
nor adjunctive: It is neither to choose between competing arguments nor to opinion on the correctness of other opinions 
on that medical question.  The function is in every case to form and to give its own opinion on the medical question 
referred to it by applying its own medical experience and its own medical expertise.” 

 
This was a relatively simple case that turned on its facts.  However it is a useful reiteration of the law relating to the manner in 
which MAS (particularly a Review Panel) is obliged to perform its task.  Review Panel doctors are required to reach their own 
decisions by applying their own medical expertise to the evidence.  A claimant must know the case against him/her and must 
be alive to the issues at stake or procedural fairness will be denied. However that fairness does not require an Assessor to 
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divulge the nature of his/her thought processes and deliberations. 
 
The case is authority for the proposition that, provided the procedural fairness stipulations identified are satisfied, an Assessor 
is under no obligation to adjourn an assessment to permit additional legal submissions to be formulated and no party has a 
right to have legal representatives present in a MAS assessment process. 
 
No High Beam No Negligence 
 
The Court of Appeal has recently upheld the decision of the trial judge Mahony DCJ who found in favour of the defendant 
where the injured pedestrian sought to argue that the driver ought to have had his headlights on high beam. 
 
Suzanne Lyons, a female in her late thirties, was under the influence of drugs and alcohol when she darted out in front of a 
vehicle in a rural area that was poorly lit.    Lyons had spent the day with friends consuming illicit drugs and alcohol.  The 
relevant vehicle, that was being driven by Clay Fletcher, was unable to stop in time and struck Lyons, as a consequence of 
which she sustained injury.  The accident occurred at 12.40 am on 21 September 2007 on the Gunnedah Road overpass near 
Tamworth. 
 
Fletcher left his place of work outside Tamworth at about 12.30 am.  As he was driving home he activated his high beams as 
he was not driving in a built up area. He switched the lights to low beam when he entered residential areas. 
 
As Fletcher approached the Gunnedah Road overpass he looked down at his dashboard to check whether the high beam for 
the driving lights was activated.  The trial judge found that the defendant’s eyes were diverted from the roadway for a number 
of seconds.  
 
Lyons, who was wearing dark clothing, entered Gunnedah Road by climbing over the barrier between the pedestrian walkway 
and the west bound lane.  This was done at a location in the roadway which was poorly lit. The trial judge held that on the 
balance of probabilities Lyons was jogging across the overpass. 
 
The trial judge held that Lyons failed to observe or perceive the oncoming vehicle driven by Fletcher. 
 
Mahony DCJ therefore entered a judgment in favour of the defendant. His Honour also assessed both contributory negligence 
and damages in case His Honour’s decision was overturned by the Court of Appeal.  Contributory negligence was determined 
at 75% and damages were assessed at $811,941.84. 
 
Lyons argued that the trial judge erred in not finding that the defendant was negligent as he failed to keep a proper lookout 
when he looked down at his dashboard, was driving at an excessive speed whilst having his headlights on low beam and also 
that the trial judge reached an incorrect conclusion in relation to causation. 
 
The Court of Appeal noted that there were barriers on both sides of Gunnedah Road and there a walkway on the southern 
side of the elevated stretch of the roadway which Lyons could have used. Accordingly, it was held that a motorist who was 
familiar with the road would not expect to find pedestrians on the roadway. 
 
The Court of Appeal therefore agreed with the determination of the trial judges on all issues including causation. 
 
In relation to causation, the trial judge found that Fletcher’s response time would have been 2.5 seconds if he was travelling 
between 55 and 60 kilometres per hour which would require a stopping distance of approximately 60 metres and a braking 
time of 2.3 seconds.  Therefore, the time required for Fletcher’s vehicle to come to a complete stop would have been in the 
order of 4.8 seconds. 
 
The distance covered by Lyons as she was crossing from the barrier to the point of impact, assuming she jogged at about 90 
degrees to the roadway, was 15 metres.  Assuming she was jogging at 3.8 metres per second, as the trial judge found, she 
would have travelled 18 metres in 4.8 seconds. 
 
A slightly slower pace of 3.35 metres per second would have meant that Lyons would have still covered 16 metres in 4.8 
seconds. 
 
In either scenario, Fletcher would not have had sufficient time in which to bring his vehicle to a complete stop in order to 
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prevent a collision with Lyons. 
 
The Court of Appeal agreed with the trial judge that it was open to him to find that Lyons would have crossed the road to the 
point of impact of between 4 and 5 seconds. 
 
Therefore, the Court of Appeal determined that the accident was inevitable and could not have been prevented by Fletcher.  
 
Justice Emmet who delivered the leading judgment stated: 

“The trial judge accepted that Ms Lyons was crossing Gunnedah Road at jogging speed and was therefore crossing at a 
rate of approximately 3.8 metres per second. His Honour found that she crossed relatively directly from south to north and 
therefore covered a distance of approximately 15 metres prior to the collision with Mr Fletcher's vehicle. His Honour found 
that it would have taken between four and five seconds to cross from the southern side of Gunnedah Road to the point of 
impact. That finding was open to the trial judge and is not seriously open to doubt.  

Mr Michael Griffiths gave evidence on behalf of Ms Lyons. Mr Griffiths is a biomedical and mechanical engineer. He is 
a road safety, crash and injury investigation consultant of considerable experience. Mr Griffiths accepted in cross-
examination that, if Ms Lyons had been running across Gunnedah Road at approximately 90 degrees to the roadway, 
it is entirely possible that Mr Fletcher would not have had time to see and avoid Ms Lyons, even if he had his 
headlights on high beam. While Mr Griffiths had given an opinion different from that of Mr Keramidis, the only 
difference between them depended upon the assumptions that they were asked to make. There can be no real doubt 
that, if Ms Lyons was jogging across Gunnedah Road, as the trial judge found, Mr Fletcher would not have had time to 
see her and avoid hitting her, even if he had his high beam headlights illuminated.  

It follows that the trial judge did not err in concluding that there was no causal connection between any breach of duty 
on the part of Mr Fletcher and the injury to Ms Lyons. That is to say, the injury would not have been avoided, even if 
there had been no breach of duty. “ 

 
The decision demonstrates the importance that expert evidence can have in proceedings.  In this case both parties had 
engaged traffic engineering experts whose evidence was critical to the outcome. 
 
OHS Roundup 
 
General Deterrence is a Paramount Consideration in Sentencing for OH&S Breaches 

 

The Supreme Court of the Northern Territory has recently considered an appeal against a fine imposed by the Court of 
Summary Jurisdiction on the grounds it was manifestly excessive. 
 
Damday Pty Limited (the Employer) pleaded guilty to breach of Section 55 of the Workplace Health and Safety Act (NT) (the 
Act).  It was fined $120,000 and ordered to pay a victim’s assistance levy of $200.  At the time of the offence the maximum 
penalty for a corporation for breach of Section 55 was a fine of $685,000. 
 
Section 55 of the Act provides that an employer has a duty to ensure, so far as reasonably practicable, that workers and 
others are not exposed to risk of health or safety arising from the conduct of the employer’s business. 
 
The Employer had been conducting an air conditioning installation and maintenance service from its premises at Berrimah.  A 
significant portion of the Employer’s business required attendance at worksites throughout the greater Darwin area and the 
use of oxy acetylene equipment. 
 
9 of Damday’s 48 employees were refrigeration mechanics.  The refrigeration mechanics were provided with Toyota Hiace 
motor vehicles which carried cylinders containing oxygen and other gases including acetylene.  The Employer had a practice 
of the mechanics collecting acetylene gas cylinders and lying them down on the floor of the van for transportation. 
 
The Employer also had a practice of allowing employees to take the vans home.   
 
On 14 December 2011 Patrick Bird, a refrigeration mechanic, drove one of his employer’s Hiace vans home. He parked the 
van in his driveway and secured it for the night.  At that time he had seven pressurised gas cylinders in the back of the van. 
 
It was known that acetylene and MAPP gas were both highly flammable gases. 
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At 6.30 the following morning Mr Bird approached the van.  He stopped directly opposite the driver’s door and activated the 
van’s keyless entry device.  When he did so, a spark from the van’s door locking mechanism or the interior light ignited the gas 
that had built up inside the van overnight, causing an explosion. 
 
Mr Bird was killed. 
 
The safety procedure documents reviewed by NT WorkSafe revealed the Employer’s workers were not made aware of, or 
provided with training, in relation to providing adequate ventilation to the vehicle when storing or transporting pressurised 
flammable gas cylinders. 
 
At the time of the offence it was reasonably practicable for the employer to have eliminated or minimised the hazards 
associated with the buildup of flammable gases in its enclosed vehicles by various methods including: 

� having pressured gas cylinders containing flammable gas delivered to and retrieved from the job sites by a gas 
supplier as required;  

� utilising a utility, trailer or other open vehicle to collect, distribute and retrieve pressurised gas cylinders containing 
flammable gas as required; 

� installing in each of its vans a purpose built sealed compartment that provided adequate ventilation of any leaking gas 
to the outside of the vehicle; 

� providing workplace instructions and training to its workers as required. 
 

The Employer pleaded guilty to a breach of Section 55 of the Act.  The Court found the main factors which affect the level of 
objective seriousness of an offence against Section 55 were: 
 

� the level of harm or danger to which workers and others are exposed by an employer breaching the general statutory 
duty of care;  

� the likelihood or risk of harm occurring; 
� the prevalence of such breaches; 
� the length of time the particular breach has continued to occur; 
� the number of workers and others potentially affected by the breach; 
� whether the breach was easily identified; 
� whether the breach was inadvertent or the result of an oversight or deliberate; 
� whether the potential hazard can be easily managed;  
� whether the employer had a system in place for reviewing and monitoring the management of the relevant hazard. 

 
The Court decided the offending in this case was serious.  As is demonstrated by the damage and harm which occurred, the 
method being used to transport the gas was very dangerous and there was a risk of great harm to workers and others. 
 
The objective seriousness of the offence was qualified by the fact that the Employer’s usual work practice was to use a Toyota 
utility with an open tray to collect, distribute and retrieve the pressurised gas cylinders containing flammable gas. However, the 
Toyota utility had broken down and no alternate arrangements were made whilst it was being repaired.   
 
The Court noted the Employer was an outstanding corporate citizen.  It was the first breach of the general statutory duty of 
care in its five years of operation.  The Court concluded the offending was out of character and the Employer had suffered a 
significant financial loss as a result of the breach.  The Employer was found to be remorseful and immediately remedied the 
breach after the incident.  The proprietor of the Employer displayed compassion and empathy for the deceased and his family. 
 
The Court stated:  

“It is well established that general deterrence is a paramount consideration in sentencing offenders for regulatory 
offences particularly in the area of work safety” 

“Deterring unknown future offenders from committing a like offence is not a sufficient reason for imposing a 
disproportionately higher sentence than the particular offence required.  However, within the range of what is a 
proportional penalty, it is permissible for the sentencing Court to give significantly more weight for general deterrence 
than to the prior good character of the offender, even if the offender is of very positive good character.  This is 
particularly so where the risk and extent of harm is very high.” 
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The Court determined that following an allowance for a discount for an early guilty plea, the starting point for such a sentence 
may have been as high as $160,000.  The Court determined that a fine of $120,000 is not clearly and obviously excessive.  
The Court determined that the Sentencing Magistrate clearly took into account the Employer’s prior good character however 
found the fine was within the proportional range of sentences and it gave paramount consideration to general deterrence.   
 

This case sets a guide for employers when reviewing their statutory obligations pursuant to the work health and safety 
legislation as to the considerations that must be taken into account in discharging their obligations for the safety of their 
employees. 

 

 
 
Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  

This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 
specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  

GD News 
 

April 2014 Issue 

Page 13 


