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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 

Employment Implied Terms of Mutual Trust And Confidence 
 
The scope and contents of an employer’s duty to its employees continues to challenge Australian 
Courts.  The Full Federal Court of Australia has now, it seems, clearly stated that an implied term 
of mutual trust and confidence exists in all employment contracts.  What is less clear however is 
the extent to which the implied term applies, particularly in relation to termination of employment 
and the interaction of the term with policies and procedures.   
 
The plaintiff in Barker v Commonwealth Bank was a long-term employee of the bank.  At the 
relevant time his employment was governed by a written employment contract which had explicit 
provisions in relation to termination and notice requirements, and which also made provision for 
the payment of redundancy amounts in certain circumstances. 
 
There were also published by the bank various “policies”.  One of these related to redeployment 
of employees and set out a process to be implemented should redeployment become necessary.  
The redeployment policy contained an express provision to the effect that it did not form part of 
the terms and conditions of employment.   
 
Barker’s role became superfluous in early March 2009.  He was given notice that his employment 
would end in accordance with the notice terms in his employment contract.  In a meeting with 
various bank officers, Barker was told that the bank did not see him as “part of the business 
structure going forward” and that, failing redeployment, his employment would be terminated in 
one month’s time. 
 
Barker was told to work for the remainder of the day, clear out his desk, hand in his keys and 
mobile telephone and not return to work.  He was effectively put on “gardening leave” 
immediately.  The bank terminated Barker’s access to its intranet and email facilities. 
 
Then followed a series of, ultimately ineffective, attempts by the bank’s Human Resources 
division to identify a role suitable to Barker’s skills and experience into which he could be 
redeployed.  Nothing having eventuated, his employment was terminated at the expiration of the 
notice period.   
 
Barker brought proceedings against the bank for breach of his contract of employment and for 
damages under the then existing Trade Practices Act.  His contractual claim included a claim that 
written policies of the bank – particularly the redeployment policy, were incorporated into his 
contract of employment.  He claimed the bank had breached those policies, relevantly, by failing 
to inform him of a possible alternative position within the bank, and that he thereby lost that 
opportunity.   
 
At trial, the Judge found that the relevant policies were not incorporated into, and did not form 
part of Barker’s contract of employment.  The Court did find however that there was merit in an 
alternative claim made by him.  This was that his contract contained an implied term of mutual 
trust and confidence.  The Court found that the bank had been almost totally inactive in 
complying with its redeployment policy during a reasonable period of having notified the plaintiff 
of his possible redundancy.  The Court found that this was a serious breach of the implied term of 
mutual trust and confidence and awarded Barker damages in excess of $300,000 for the loss of 
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 the opportunity to be redeployed to a suitable position within the bank. 
 
The bank appealed to the Full Federal Court.  The two central issues arising on the appeal were: 

� whether the contract of employment contained an implied term of mutual trust and confidence; and 

� whether, if there was such a term, the bank’s breach of its own policies constituted a serious breach of the relationship 
of trust and confidence upon which the implied term is founded. 

 
There is a stark divergence of opinion in the judgments of the Full Federal Court.  A majority found that the implied term of 
mutual trust and confidence does exist, as a matter of Australian law, in employment contracts.  A minority of the Court held 
that there is no such implied term.   
 
As to the scope of the implied term, the majority indicated that the implied term does not operate “at the point of dismissal”, 
noting that the boundary line between acts occurring prior to dismissal and a dismissal itself may be very difficult to draw.  The 
dissenting Judge, in a comprehensive and detailed examination of the position, came to the conclusion that an implied term of 
mutual trust and confidence ought not be held to exist in Australian law.  Amongst other matters, the dissenting Judge took the 
view that the broad manner in which the implied term is expressed, and its lack of content militated against its existence.  “As 
such, the term makes no attempt to come to grips with the practical realities of a particular employment relationship … further, 
the term would appear to apply to conduct (including omissions) that was (or were) neither willful nor even, necessarily, 
intentional”. 
 
The second issue decided by the Full Federal Court creates problems of its own.  The majority found that the bank’s serious 
breach of its redeployment policy did not, of itself, constitute a breach of the implied term of mutual trust and confidence.  That 
finding is contrary to that of the Trial Judge.  The essential basis for the majority’s finding was that it was wrong for a policy 
which expressly said was not to have contractual force to be held to be a basis for a finding of contractual breach.  Put another 
way, the policy was non-contractual, therefore its breach was not a breach of contract. 
 
What the majority on appeal did find, however was that the circumstances surrounding Barker’s failed redeployment were 
sufficient, of themselves, and without regard to what might have been prescribed by the redeployment policy, to evidence of a 
breach of the implied term of mutual trust and confidence.  In other words, the majority approach is to ignore any question of 
whether or not a policy has been breached; and rather focus on the conduct in question and then make an independent 
assessment of whether that conduct can be seen as designed to destroy the trust and confidence inherent in the employment 
relationship.  If that can be shown, according to the majority a breach of the implied term of mutual trust and confidence should 
be found. 
 
Whilst on one view cementing the place of the implied term of mutual trust and confidence into Australian employment law, the 
majority decision in Barker creates many problems.  It seems more than likely that an appeal to the High Court will follow.   
For present purposes, employers should take the following from the decision: 

� Policies in the workplace which are expressed not to form part of the contract of employment will not be held to be 
contractual obligations. 

� Breach of any such policy will not of itself constitute a breach of contract. 

� There is however an implied term in all contracts of employment of mutual trust and confidence. 

� In certain circumstances, conduct by an employer which, as it happens, is also in breach of a policy, may be seen as a 
breach of the implied term of mutual trust and confidence. 

 
The boundary lines around employment relationships continue to be somewhat blurred. As yet, the attempt to give contractual 
force to employer “policies” has not been successful.  The uncertainties in this area are unlikely to disappear until the High 
Court examines and comprehensively defines the limits of the law. 
 
Interpreting Insurance Policies  -  A Surprising Result 
 

An underwriter’s life is not an easy one. The onus of establishing a claim under an insurance policy rests on an insured in the 
sense that the insured must establish a claim falls within an insuring clause.  However, an insurer bears the onus of 
establishing that any exclusion in the policy is engaged.   
 

Where an exclusion is ambiguous it is generally argued that any ambiguity should be construed against the insurer and where 
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there is an alternate construction of an exclusion which favours an insured, that interpretation should be preferred.   
 
Generally ambiguities in an insurance contract will be construed against the insurer.  
 
However, a recent decision of the Queensland Court of Appeal in Bank of Queensland Limited v Chartis Australia Insurance 
Limited provides insurers with some hope that the commercial intent in an insurance policy will prevail despite ambiguity in an 
exclusion clause. 
 
The Australian Securities Investment Commission and the Doyles brought proceedings against the Bank of Queensland 
Limited, alleging unconscionable conduct on the part of the Bank by entering into home loan contracts and a mortgage and in 
making certain advances.  The Bank of Queensland notified its insurer, Chartis Australia Insurance Limited of the claim and 
allegations made in the proceedings and sought an advance of Defence Costs.   
 
Chartis refused to indemnify the Bank on the grounds of an exclusion which provided that Chartis was not liable to make any 
payment for “Loss” “arising out of, based upon or attributable to any actual or alleged ... loan ... or extension of credit”.   
 
The Bank brought proceedings against Chartis seeking a declaration that the policy was liable to respond.   
 
Chartis argued that the lender’s liability exclusion applied in respect of alleged breaches of home loan contracts and 
unconscionable conduct in respect of the alleged breaches of the home loan contracts. 
 

The insuring provision provided cover for “all Loss and Defence Costs resulting from any claim first made during the policy 
period for any Wrongful Act”.   
 

Various terms were defined in the policy including “Loss”, “Defence Costs”, “Claim” and “Wrongful Act”. 
 

The relevant exclusion provided: 

“The insurer shall not be liable to make any payment for Loss: arising out of, based upon or attributable to any actual or 
alleged 

(i) loan, lease or extension of credit except to the extent such a claim arises out of a wrongful act in the administration 
of such loan, lease or extension of credit; or 

(ii) collection, foreclosure or repossession in connection with any actual or alleged loan, lease or extension of credit.”  
 
There was no reference to Defence Costs in the exclusion. 
 
The Bank failed at the original trial as it was held that the exclusion did not apply to Defence Costs. An appeal followed. 
 
In an unanimous judgment delivered by Applegarth JA the Queensland Court of Appeal overturned the trial judge’s findings 
and held that the exclusion was engaged even though the exclusion made no reference to “Defence Costs”. 
 
The judgment of Applegarth JA examined the principles behind the interpretation of insurance policies and determined: 

“As a commercial contract, a policy of insurance should be given a businesslike interpretation.  Interpreting a commercial 
contract requires attention to the language used by the parties, the commercial circumstances which the document 
addresses, and the objects which it is intended to secure. 

The interpretation should accord with what commercial people in the position of the parties would understand the words to 
mean.  The interpretation should be consistent with business common sense.” 

The contract has to be considered in the whole common sense.  The meaning of any one part of it may be revealed by 
another part.  The words of every clause must, if possible, be construed so as to render them harmonious one with 
another.” 

 
Importantly, Applegarth JA noted that:  

“The principle that clauses must be construed, if possible, so as to render them all harmonious means that where there is 
apparent inconsistency, regard must be had to the object of the contract so as to seek to resolve the inconsistency in a way 
that takes account of the commercial purpose of the policy.   

If the words used are unambiguous, the Court must give effect to that, notwithstanding the result may appear 
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 unreasonable, unless the literal meaning would lead to an absurd result.” 
 
Applegarth JA also noted: 

“If however the contract is open to two possible constructions the preferred construction is the one which ‘will avoid 
consequences which appear to be capricious, unreasonable, inconvenient or unjust.  This is so even though the 
construction is not the most obvious’.  In such a case it is generally the case to adopt the interpretation ‘which is most 
consistent with the business common sense’”. 

 
Applegarth JA noted the contra proferentem rule which construes an ambiguity against the party who drafted the contract 
applies only after having applied all other aids to construction have been applied without resolving any ambiguity.   
 
Applegarth JA noted the contra proferentem rule is a secondary primary rule of construction and no more than a rule of thumb 
and has been described as a rule of last resort where all other rules of construction fail. 
 
In this case the Bank argued that the exclusion excluded liability for “Loss”, not “Defence Costs”.  There was no reference to 
defence costs in the exclusion.  Defence costs were covered by a separate reference in the insuring clause and accordingly, 
the exclusion could not be engaged to exclude defence costs.  There was said to be a textual separation of loss and defence 
costs in the insuring clause.   
 
The policy in this case permitted Chartis not to advance defence costs in a case in which it had denied indemnity but on a 
literal interpretation of the exclusion, the exclusion did not permit Chartis to refuse to pay defence costs if one or more of the 
exclusions applied. 
 
Applegarth JA was of the view that the Bank’s literal interpretation of the clause gave rise to an unintended and absurd 
consequence.  It required the insurer to pay the cost of defending claims that clearly fell outside the terms of cover because 
the damages and other relief claimed by ASIC and the Doyles were excluded by the lenders liability exclusion.  Such a literal 
interpretation was viewed to be absurd.  
 
Applegarth JA determined an interpretation of the policy which inserted the words “or Defence Costs” after “Loss” in the 
opening words of the exclusion achieved the commercial intent of the policy. 
 
In construing the policy as a whole, the Court of Appeal noted that the policy tended to treat liability to pay loss and defence 
costs under the insuring clause as subject to the same provisions in the policy rather than deal with a liability to pay “loss” and 
a liability to pay “defence costs” differently.   
 
To resolve the apparent tension it was necessary to interpret the policy in a way which gave effect to the commercial intent of 
the policy.  That meant that a literal interpretation of the exclusion should not be applied and that the contra proferentem rule 
did not come into play once a construction interpreting the exclusion to apply to both loss and defence costs was determined.   
 
In effect in this case the Court of Appeal determined that a proper construction of the exclusion required the incorporation of 
additional words.  This was required to give effect to the commercial intent of the policy.   
 
In our view this was a somewhat surprising result.  It is not common for an exclusion in an insurance policy to be interpreted in 
a way which favours an insurer where a literal interpretation would ensure an exclusion is not engaged. We would not be 
surprised to see the matter proceed on appeal to the High Court. 
 
For now, underwriters can take solace in the fact that their intentions may prevail even where exclusions in a policy are 
ambiguous.   
 
Vicarious Liability – Two Defendants Cannot Be Liable For The Actions Of A Third Person 
 
Incidents at licensed premises are a fertile source for litigation and the NSW Court of Appeal was recently called on to 
determine a claim for damages brought by a patron at licensed premises who was injured whilst being removed from a hotel 
by a security guard employed by a contractor engaged by the hotel. The substantive issue was whether or not more than one 
defendant could be held liable for the actions of the security guard.   
 



The case of Day v Ocean Beach Hotel Shellharbour Pty Limited was originally heard by Cogswell DCJ.  Day was a patron at 
the Ocean Beach hotel and the manager on duty had formed the view Day was intoxicated.  The manager instructed a 
security guard to remove Day from the premises.  The security guard pulled the stool on which Day was seated out from under 
her and she fell to the floor suffering injury. 
 
Check Mate were independent contractors retained by the hotel to supply security services pursuant to an oral contract. 
 
The incident was recorded on closed circuit television.  The security guard spoke to Day for 39 seconds whilst she was seated 
on the stool at a table with other patrons then went behind her and pulled the stool out from underneath her and she fell. 
 
Day commenced proceedings against Check Mate, the occupier of the hotel, Ocean Beach Hotel Shellharbour Pty Limited, 
and its licensee. 
 
Check Mate did not appear at the hearing and had been deregistered by the time the matter proceeded to trial.   
 
Proceedings cannot be maintained against a deregistered company, although the Trial Judge was not advised that Checkmate 
had been deregistered.  
 
As Checkmate did not attend the hearing Day focussed on attributing liability to the hotel or its licensee. 
 
Day argued that the hotel and the licensee were vicariously liable for the actions of the security guard. 
 
The Trial Judge ordered Checkmate, the employer of the security guard, to pay damages totalling $10,000 which included 
$7,500 for aggravated and exemplary damages.  The Trial Judge entered a verdict in favour of the occupier and licensee 
rejecting the contention that they were vicariously liable for the actions of the security guard. 
 
Day appealed. 
 
In a unanimous judgment, the Court of Appeal dismissed the appeal. 
 
Employees of the hotel and the licensee were not on the spot with the security guard when he confronted Day.  Although the 
security guard was authorised to remove her, there was no suggestion that the security guard was expressly or impliedly 
directed to take the course he did, which went beyond the “reasonable degree of force as may be necessary” authorised by 
the Liquor Act 2007.   
 
The Court of Appeal noted it could be inferred that the security personnel were contracted by the hotel to ensure the licensee’s 
compliance with both statutory obligations under the Liquor Act and the specific licence obligations of the hotel.  This included 
turning out persons thought to be intoxicated or likely to be involved in violent or quarrelsome conduct. 
 
The security guard’s actions amounted to an assault and battery. 
 
The reasoning for the dismissal of the appeal is found in the judgment of Leeming JA, Meagher JA and Emmett JA agreed 
with the views that were expressed. 
 
Leeming JA noted that the “general rule has long been that an employer is not liable for a tort committed by an independent 
contractor”. 
 
In this case, Day argued that the independent contractors were agents carrying out tasks for the benefit and as 
representatives of the hotel and the licensee. 
 
The categorisation of a relationship is always an important matter.  However, as Leeming JA noted the labels of employer, 
employee and independent contractor are merely that.  Leeming JA noted it is necessary to look to the true nature of the 
relationship.   
 
Leeming JA noted: 

 “… a conclusion that a person is an employee or independent contractor for a particular purpose (such as payroll tax or 
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superannuation or employment law) cannot determine whether the relationship is such as to engage the rules of vicarious 
liability”. 

 
Leeming JA noted that vicarious liability can attach where an independent contractor is expressly authorised to commit the 
tortious conduct.  However, here the conduct of the security guard was not authorised by the hotel or the licensee.  
Leeming JA also noted that the security guard was not an agent in the requisite sense to create vicarious liability.  
 
Leeming JA noted 

“ it is true that he was an agent within the meaning of Section 17 of the Liquor Act and thus authorised by Section 17(2) to 
withdraw the otherwise general permission extended to the public and by Section 17(5) to use reasonable force to turn her 
out but it does not follow that he was an agent in the sense used in CML.  Dixon J made it clear in CML that Ridley was 
liable although he was an independent contractor only because he was a true agent for the purpose of soliciting insurance 
proposals and taking deposits.  That was why Gleeson CJ, Gummow, Hayne, Hayden and Crennan JJ insisted in Sweeney 
v Boylan that the conclusion in CML “depends directly upon the identification of the independent contractor as the 
principal’s agent (properly so called) and the recognition that the conduct of which complaint is made was conduct 
undertaken in the course of, and for the purpose of, executing that agency”.  “ 

 
The security guard exceeded the statutory power conferred upon him.  Even if he were an agent it did not follow he was a true 
agent, that he was a person with authority to apply this principle.   
 
These reasons were enough to reject the appeal.  However, Leeming JA went further.  Leeming JA determined that as Check 
Mate was vicariously liable for the security guard’s actions, the licensee and the hotel could not be vicariously liable as there 
are no Australian decisions where so called “dual vicarious liability” has been upheld. 
 
Leeming JA noted that the decisions of the Courts which he was obliged to follow expounded the proposition of law that once 
one person is vicariously liable, no other person could be.   
 
Leeming JA noted: 

“In the case at hand there was vicarious liability on the part of the employer and there was no sound basis for inputting 
vicarious liability to any other person, who did not even have a contractual relationship with the security guard.” 

 
Whilst considering the concept of dual vicarious liability, Leeming JA referred to a decision of the High Court in Ocean Crest 
Shipping Company v Pilbara Harbour Services Pty Limited.  In that case a ship was damaged because of the negligent 
pilotage of a captain who was an employee of the Port Authority.  Pilotage was compulsory under the Western Australian 
Navigation Act and provisions in the Act stipulated that the owner of the ship was liable for damage caused by the ship whilst it 
was under pilotage.  The High Court in that case determined that the owner of the ship was vicariously liable for the actions of 
the pilot.  The High Court also held that the Port Authority was not vicariously liable for the actions of the pilot as the pilot could 
not serve two masters at the same time.   
 
Leeming JA concluded there was no recognition in Australia of principles of dual vicarious liability and this was another basis 
for rejecting the appeal. 
 
Leeming JA’s findings on dual vicarious liability may have significant ramifications outside the hotel industry.   
 
Employees often cause injuries whilst operating motor vehicles.  Generally, compulsory third party insurance legislation 
contains provisions that deem the driver of the vehicle to be the agent of the owner.  In that way the owner is held responsible 
for the acts of the driver.  That really is no different to the situation in the Ocean Crest Shipping case where a statute created a 
liability on the part of the owner of the ship for the actions of the pilot. Arguably an employer who is not the owner of the 
vehicle will not be liable for the actions of its employee, the driver, as the owner of the vehicle is already liable. 
 
If an employee is driving a vehicle during work which is not owned by the employer, the owner of the vehicle will be liable for 
the acts of the driver as a consequence of the deemed agency provisions.  Arguably, the employer will have no liability for the 
actions of the driver unless there was dual vicarious liability. 
 
As a consequence of this case we are likely to see many more arguments in claims for damages for injuries caused by the 
negligence of an employee driving a registered motor vehicle which is owned by someone other than employer. 
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However for the hotel industry, at the end of the day, hoteliers and their insurers can take solace in the fact that hoteliers can 
contract out security services and will not be held vicariously liable for the actions of security guards employed by security 
contractors, provided the hoteliers do not specifically authorise the act of the security guard that causes an injury. 
 
Vicarious Liability - How Far Does It Extend 
 
In Lloyd v Ryan Borg bnf NSW Trustee and Guardian, the NSW Court of Appeal was called on to determine whether or not Mr 
Lloyd was vicariously liable for the alleged negligence of his de-facto when she allegedly breached a duty of care owed to 
passengers in an unregistered motor vehicle by allowing an unregistered motor vehicle to be driven by an inexperienced driver 
on Lloyd’s property.  The question at hand was whether or not a vehicle owner could be held liable for the negligence of the 
custodian of the vehicle who permitted a third party to drive it. 
 
Lloyd owned an unregistered and uninsured vehicle without seat belts or roof. It was lawful for the vehicle to be driven on 
private land although without CTP insurance and registration. No claim could be made against the Nominal Defendant, the 
entity responsible for CTP claims where a person is injured as a consequence of the actions of a driver of an uninsured 
vehicle operated on a road or road related area. 
 
Lloyd was in a domestic relationship with Shipard and had conferred on Shipard the right to use the vehicle and to allow other 
persons to drive it.  The vehicle was used by visitors to inspect and admire the rural estate.  Shipard had allowed another 
person to drive the vehicle whilst Borg was a passenger in the vehicle.  The driver was inexperienced.  It was not argued that 
the driver was negligent, rather it was argued that Shipard was negligent in allowing an inexperienced driver to drive the 
vehicle down a steep trail on a dirt track on the property with the end result that the driver jumped from the vehicle rather than 
endeavour to keep it under control. The vehicle ultimately rolled over and caused injuries to Borg. 
 
Vicarious liability makes a defendant liable although not at fault for the actions of another.  Vicarious liability can be based 
either on statute or a finding at common law. 
 
The claim against Lloyd was said to arise because he was legally liable for the negligent conduct of his agent Shipard. 
 
Borg succeeded at trial with the judge concluding that Shipard was the agent of Lloyd and Lloyd was vicariously liable for the 
actions of his agent. 
 
An appeal followed.   
 
The Court of Appeal did not agree. 
 
Gleeson JA noted that: 

 “The distinct meanings given to the use of the term ‘agent’ in a contractual relationship and the law of tort, need to be kept 
steadily in mind when dealing with a claim for vicarious liability.” 

 
In this case the central debate revolved around a decision of Soblusky v Egan, a case determined by the High Court in 1960.  
In that case the owner of a vehicle was held liable for the negligence of the driver in circumstances where the owner was 
asleep in the car whilst the vehicle was being driven.  Soblusky had assumed liability under a hire purchase agreement but 
was not in law the hire purchaser of the car because the transfer had not been recorded.  Soblusky as the owner or bailee in 
possession of the vehicle had full legal authority to direct what was done with it and how it was operated and was able to 
assert his power of control over the vehicle.  The High Court concluded that his presence in the vehicle meant that he was 
driving by his agent.  The High Court considered it was immaterial that he was asleep as this meant no more than a complete 
delegation to his agent during his unconsciousness.   
 
The principle which evolved from Soblusky v Egan was ascribed to agency.  The principle is that where a person was 
authorised to drive a vehicle by an owner liability could attach to the owner for the actions of the driver where the owner had 
the right to direct or control the driving of the vehicle, bolstered by the presence of the owner in the vehicle.   
 
English cases have meandered down a different route to those in Australia and have found that where an owner retains both 
the right of control over the vehicle and an interest in the purpose for which it is being used then the owner can be held liable 
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for the actions of a driver. 
 
However, the Australian Courts have not followed that approach.  Gleeson JA, in his judgment, noted that it is not sufficient for 
the owner to retain a general control to attract the Soblusky v Egan principle, rather the power of control over the driver must 
be given some content.  
 
There needs to be a real and continuing power of and capacity for, effective intervention by the owner to direct or control the 
driver.  Gleeson JA suggested that for Lloyd in this case to be held liable there needed to be an appointment, engagement or 
request by him of the driver and secondly, there needed to be the reality of an actual power of control, the exercise of which is 
or is likely to be effective. 
 
Gleeson JA noted that the English authorities that support the proposition that vicarious liability can be grounded if the owner 
has a right of control of the vehicle and if the driver is using the vehicles at the owner’s request and for the owner’s purpose, 
does not represent the law in Australia. 
 
Lloyd was not vicariously liable for the actions of Shipard in allowing the inexperienced driver to take charge of the vehicle.   
 
Nor did the domestic relationship between Lloyd and Shipard not create vicarious liability. 
 
Lloyd was not in a position to effectively assert a power to direct or control the manner in which Shipard drove the vehicle or 
permitted it to be driven.   
 
Lloyd had not requested Shipard or Sogueco, the driver, to use or drive the vehicle and in no sense was Shipard, let alone the 
driver, a representative or delegate of Lloyd which might have attracted a finding of vicarious liability. 
 
Whilst an owner of a vehicle can be held vicariously liable for the actions of the driver, vicarious liability arises as a 
consequence of the deemed agency provisions in CTP legislation and/or a finding at common law that the driver is the agent 
of the owner and there is an element of control over the vehicle retained by the owner.   
 
As Leeming JA noted in this case: 

“If Mr Lloyd’s vehicle had been insured, the insurance policy mandated by the modern NSW counterpart (Motor Accidents 
Compensation Act 1999 S.10) would have responded if the driver had been at fault.  And, although uninsured if it had been 
driven on a public road, once again statute would render the Nominal Defendant liable if the driver was at fault: Motor 
Accidents Compensation Act 1999 S.33 and see Maric v Nominal Defendant.  And had the accident occurred after the 
Motor Accidents Compensation Act 2006 inserted new Division 2 of Part 1.2 “no fault recovery by children”, it would not 
have been necessary for the appellant to establish fault” 

 
Here the only source of compensation available was Lloyd who had assets.  The claim could only succeed at common law if 
Shipard was Lloyds agent and Lloyd was vicariously liable. 
 
Leeming JA noted that the appeal demonstrated a gap in the legislative compensation scheme but there was no reason to 
alter the common law to plug it.   
 
Borg whilst injured through no fault on his part, receives no compensation as the driver of the vehicle who was at fault, had no 
assets and there was no insurance cover for any claim against the driver. Lloyd who had assets was not liable. 
 
So there we have it.  
 
There is no vicarious liability which arises by virtue of the existence of a de-facto relationship.  Further, when it comes to motor 
vehicles, an owner of a vehicle is not vicariously liable for the actions of a person to whom they have given custody and 
control of the vehicle except where the owner retains actual control over the operation of the vehicle. 
 
Slip And Falls - You Must Establish What You Slipped On   
 
The NSW Court of Appeal in Coles Supermarkets Australia Pty Limited v Meneghello has confirmed that a claimant who slips 
and falls in a supermarket must do more than speculate about the substance on what they slipped to succeed in a claim. 
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Meneghello was injured when she allegedly slipped on cardboard on the floor of a Coles Supermarket at Neutral Bay.  After 
taking ice cream from a refrigerator Meneghello began to walk towards the checkout but diverted to a different section of the 
store to collect some dip from another cabinet.  She said “then I went to get the dip and my leg went out from underneath me 
and I fell”.  She also said “when I stood up I saw that there was – I thought it was like a paddle pop stick and a piece of 
cardboard or something, and I didn’t – I mean I didn’t I just sort of noticed it as I picked up the ice cream”. 
 
Meneghello gave evidence that the cardboard was in the vicinity of her fall and she did not see anyone from Coles working in 
that area. 
 
When cross-examined, she said that she did not see any cardboard on the floor as she approached the dips and was not 
conscious of stepping on cardboard She left the store, reported the incident to her husband and the two of them returned to 
the store to see what may have caused the incident and they picked up the two pieces of cardboard and put them back on on 
the floor. 
 
Meneghello was wearing black thongs.  She completed an incident report noting she slipped on a stick or cardboard on the 
floor.  The incident report noted that a Coles employee then removed the cardboard from the floor. 
 
An expert gave evidence that the accident was caused by the failure of Coles to maintain a program of regular and routine 
inspections, failing to monitor the pedestrian aisles, failing to ensure persons unpacking products were appropriately trained in 
the cause of trips and falls and failing to ensure that walking surfaces of the shop complied with a particular Australian 
standard.  The expert concluded that the cardboard material deposited on the floor had reduced the amount of grip available 
between the vinyl surface and the pedestrian’s footwear. 
 
The Trial Judge found that Coles staff had caused the two pieces of cardboard to be on the floor at the relevant time and this 
occurred during restocking of shelves and that Meneghello had slipped on the cardboard.  The Trial judge concluded Coles 
had been negligent. 
 
However Coles appealed and argued that there was insufficient evidence to establish that Coles’ employees caused the 
cardboard to be on the floor or that Meneghello had slipped on the cardboard. 
 
The Court of Appeal agreed with Coles. In a unanimous judgment the Court of Appeal noted that there was no direct evidence 
that Meneghello’s foot came into contact with the cardboard or that the cardboard was at any time between the sole of her 
thong and the surface of the floor.  There was direct evidence that she did not see any cardboard on the floor. 
 
Barrett JA commented:  

“there were two relevant possibilities: that the respondent placed her foot on to a piece of cardboard lying on the floor; and 
that the respondent placed her foot on to a part of the floor devoid of cardboard. The fact that two small pieces of 
cardboard were seen by the respondent in the vicinity when she got to her feet after falling does not endow the first 
possibility with a greater degree of probability than the second. Common experience would not suggest that the 
respondent's foot landed in one place rather than the other. There was accordingly an insufficient basis for an inference 
that the respondent's foot came into contact with cardboard on the floor”. 

 
There was an insufficient basis for an inference that the Meneghello’s’s foot came into contact with the cardboard on the floor.   
Barrett JA was also critical of the expert report.  It was noted that the expert did not undertake any tests of the degree of grip 
or slip resistance between the foot of a person of Meneghello’s weight wearing thongs and the relevant part of the 
supermarket floor, where a small piece of cardboard was between the thong and the surface of the floor.  There was no stated 
rationale in the expert’s report for the conclusion that cardboard reduced the grip between the floor and Meneghello’s thong. 
 
Barrett JA noted the expert’s opinion did not arise above mere assertion.  Barrett JA commented  

“if the opinion evidence were to be of probative value, it would have to do more than simply assert that grip or resistance 
was reduced because of the presence of cardboard.  Grip reduced by 70 to 80% would be one thing but grip reduced by 
1% or 5% would obviously be another.  The opinion, as expressed, does not make possible any evaluation as to whether a 
small piece of cardboard, if present on the floor presented a severe hazard, a material hazard or a hazard that was merely 
academic, trivial or negligible”.   
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The opinion was of no assistance in deciding whether the risk of injury from slipping on cardboard was “not insignificant”  a 
requirement for a negligence claim found in Section 5B(1)(b) of the Civil Liability Act 2002. 
 
There was no doubt that operators of supermarkets are under a duty to take reasonable care to avoid foreseeable risks of 
injury to persons on their premises.  In this case there were two small pieces of cardboard on the floor of the supermarket in 
the immediate vicinity of the fall.  However, Meneghello did not establish that the presence of the cardboard on the floor 
constituted a risk of harm through slipping of the kind to which a duty to take reasonable care extended or that her foot came 
into contact with the pieces of cardboard on the floor. 
 
At the end of the day, there was not enough evidence from Meneghello to establish the cause of her fall. The evidence did not 
establish the presence of the cardboard on the floor presented a not insignificant risk.   
Slip and fall claims are not a lay down misere for claimants.  Claimants must establish the nature of the substance that they 
have slipped on, the time that the substance has remained on the floor and that a reasonable cleaning system would have 
removed the substance and eliminated the risk of injury and if they fail to do so the claim they are likely to see their claim slip 
away. 
 
What Amounts to Fraudulent Non Disclosure? 
 
The Insurance Contracts Act contains various provisions which relate to the obligations of an insured in a contract of insurance 
to disclose information to an insurer and the insurer’s rights that flow from any failure to provide correct information.   
 
Misrepresentations may be innocent or fraudulent and an insurer’s rights will turn on the classification of the 
misrepresentation. 
 
The relevant provisions of the Insurance Contracts Act are Sections 21, 27 and 28 of the Act.   
 
Section 28 of the Insurance Contracts Act provides: 

“(1) This section provides where the person who became the insured under a contract of general insurance upon the 
contract being entered into: 

(a) failed to comply with a duty of disclosure; or 

(b) made a misrepresentation to the insurer before the contract was entered into, but does not apply where the 
insurer would have entered into the contract, for the same premium and on the same terms and conditions, 
even if the insured had not failed to comply with the duty of disclosure or had not made the misrepresentation 
before the contract was entered into. 

(2) If the failure was fraudulent or the misrepresentation was made fraudulently, the insurer may avoid the contract. 

(3) If the insurer is not entitled to avoid the contract, or being entitled to avoid the contract (whether under sub-section 
(2) or otherwise), has not done so, the liability of the insurer in respect of a claim is reduced to the amount that would 
place the insurer in a position in which the insurer would have been if the failure had not occurred or the 
misrepresentation had not been made.” 

 
Section 27 of the Insurance Contracts Act provides: 

“A person shall not be taken to have made a misrepresentation by reason only that the person failed to answer a question 
included in a proposal form or gave an obviously incomplete or irrelevant answer to such a question.” 

 
Section 21 of the Insurance Contracts Act provides: 

(1)   Subject to this Act, an insured has a duty to disclose to the insurer, before the relevant contract of insurance is 
entered into, every matter that is known to the insured, being a matter that: 

 (a)   the insured knows to be a matter relevant to the decision of the insurer whether to accept the risk and, if so, 
on what terms; or 

 (b)   a reasonable person in the circumstances could be expected to know to be a matter so relevant. 

(2) The duty of disclosure does not require the disclosure of a matter: 

(a)   that diminishes the risk; 

(b)   that is of common knowledge; 
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(c)   that the insurer knows or in the ordinary course of the insurer's business as an insurer ought to know; or 

(d) as to which compliance with the duty of disclosure is waived by the insurer.  

(3) Where a person: 

(a) failed to answer, or 

(b) gave an obviously incomplete or irrelevant answer to, a question included in a proposal form about a matte 

the insurer shall be deemed to have waived compliance with the duty of disclosure in relation to the matter.” 
 
These provisions as well as the impact of section 54 of the Insurance Contracts Act on a claim recently fell for consideration 
by the NSW Court of Appeal in Prepaid Services Pty Limited v Atradius Credit Insurance NV and Meagher JA in the leading a 
judgment which carefully explained the deliberations relevant to a Court when it considers when a fraudulent 
misrepresentation is alleged. 
 
Prepaid Services are members of the Optus Group of Companies.  They sell carriage services using the Optus Mobile 
network.  Bill Express was a significant customer to which Prepaid Services sold PINs which enabled access to mobile 
telephone internet or calling card time on the Optus and Virgin networks.  BXP sold those PINs to customers by using them 
with E-vouchers on which a PIN was printed. 
 
Atradius insured Prepaid Services under a trade credit policy which indemnified against the failure of BXP during the 
insurance period to meet payment obligations due to Prepaid Services.  90% of the loss in respect of any such failure was 
insured.  
 
Prepaid Services had defaulted in payment of monies due under invoices in a four month period during the period of insurance 
and were placed in liquidation.  Prepaid Services lost $30 Million and the amount insured was $27 Million and they made a 
claim on Atradius.   
 
The claim was denied by Atradius on several bases, including allegations of fraudulent or innocent misrepresentation before 
the contract was entered in failing to disclose, fraudulently or innocently, matters concerning BXP’s trading history and 
financial position. 
 
The misrepresentations were said to arise from a proposal completed by Prepaid Services.   
 
At the original trial Atradius’ defences were upheld with the trial judge finding that the manager who completed the proposal 
was recklessly indifferent as to the truth of the answers on the proposal and therefore those representations were fraudulent, 
entitling Atradius to avoid the policy. 
 
Atradius had argued the matters which should have been disclosed were: 

� BXP was (and for at least two years before entry into the policy) consistently unable to pay its debts when they fell due; 

� BXP consistently failed to pay debts on time and frequently had overdue debts exceeding $5 Million; 

� BXP had a working capital hole that could not be fixed by more borrowings; 

� Prepaid Services regarded the situation as very serious and dicey. 
 
The trial judge also found that where there were fraudulent misrepresentations Atradius was entitled to avoid the policy and 
some representations were not fraudulent however Atradius was entitled to reduce its liability to nil.  The trial judge also found 
that Section 54 of the Insurance Contracts Act did not prevent Atradius from refusing to indemnify Prepaid Services. 
 
An appeal followed which focused on the characterisation of the misrepresentations and whether reckless indifference  as to 
the answers to questions amounts to a fraudulent misrepresentation.   
 
So what amounts to a fraudulent misrepresentation? 
 
In a unanimous judgement Meagher JA confirmed that: 

“For fraudulent misrepresentations to be made out it must be established that the representor had no honest belief in the 
truth of the representation in the sense in which the representor intended it to be understood.  ... a ‘false statement’ made 
through carelessness and without reasonable regards for believing it to be true, may be evidence of fraud but does not 
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necessarily amount to fraud”. 
 
Meagher JA found that: 

“Being reckless or indifferent as to the truth of something describes a state of mind or consciousness.  The fact of that 
indifference is the basis for the conclusion as to the absence of any real belief, which is a finding as to the relevant 
person’s state of mind.” 

 
The misrepresentations in this case which were said to be made fraudulently were that BXP had only traded seven to ten days 
beyond its trading terms on occasion, an answer to a question found in the proposal .  Mr McQuade, who completed the 
proposal, in his evidence confirmed that his general feeling was what he included in the proposal which he thought was 
correct.  He conceded that he had not taken steps to confirm his general feelings.  He had little or no recollection of reading 
and checking the proposal.  He rejected the proposition that he had deliberately signed the form knowing that it contained 
inaccurate and false answers.   
 
The trial judge found that McQuade gave answers from his memory of recent trading experience which was consistent with 
having some basis for a belief as to the truth of the answers whilst there was objective consideration that justified a finding that 
McQuade was not caring that the answers may not be true.   
 
Meagher JA found: 

“The primary judge gave no consideration in his reason of the ultimate question, which was whether Mr McQuade was 
consciously indifferent to the truth of the answers given.  The second is that in addressing that question it would have been 
necessary for the primary judge to consider his earlier finding as to Mr McQuade’s intention and state of mind in 
participating in completion of the proposal form.  Two of the findings were inconsistent with Mr McQuade caring that the 
answers were incorrect.  A further issue was that there was ambiguity in the answers which could have substantiated an 
honest belief in the truth of the answers and that was also an issue that went to the general finding of reckless 
indifference”. 

 
Meagher JA concluded that the trial judge’s findings on fraudulent misrepresentation could not stand and the case should be 
remitted to the Supreme Court for further consideration.   
 
It was also necessary for the Court of Appeal to consider the nature of the answers to questions and deal with an argument of 
Prepaid Services that the answers in the proposal were obviously incomplete because officers of Atradius were aware of facts 
that showed those answers to give less than a full and accurate account of the subject matter and that Sections 21 and 27 of 
the Insurance Contracts Act came into play. 
 
Meagher JA confirmed that to whether an answer is incomplete is determined objectively by reference to its fair and 
reasonable construction.  Meagher JA noted: 

“The question and answer must be considered together to ascertain the effect of the answer given or statement made; the 
question by reference to what the reasonable proponent would fairly have understood it to mean and the answer by 
reference to what the reasonable person would have understood it to convey to the insurer.   ... an incomplete or partial 
answer to a question in a proposal could be construed as a negative answer to the relevant question if that was the 
obvious or irresistible inference which arose in the context.” 

 
Meagher JA confirmed that: 

“Section 27 only comes into play because there has been either a failure to answer or an obviously incomplete or irrelevant 
answer given.  Section 21(1) of the Insurance Contracts Act provides that before the relevant contract of insurance is 
entered to an insured must disclose every matter that is known and which the insured also knows to be a matter relevant or 
which a reasonable person could be expected to know to be a matter relevant to the insurer.” 

 
Meagher JA noted that the words “knows” means more than believes or suspects or even strongly suspects. 
 
Meagher JA concluded: 

“Whether an opinion is relevant to the insurer's decision to accept the risk or as to the terms on which it will do so, will 
depend, among other things, upon the subject matter of the opinion, the identity of the person holding it, the facts or 
premises upon which it is based and whether those facts or premises are true or believed by the insurer to be true. An 
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opinion, previously relevant, may cease to be so if the circumstances to which it relates change or if it ceases to be held. 
This last consideration directs attention to the time at which any failure to comply with the duty of disclosure is to be 
assessed. That time is when the contract is made.       If an opinion ceases to be held before the insurance contract is 
made it may, by reason of that fact, cease to be relevant. Or the fact that it was once held or recently held may be sufficient 
for it to continue to be relevant. ……. The question of relevance to the decision of the insurer is a question of fact in relation 
to which the insurer bears the onus,” 

 
Meagher JA concluded some of the matters that were not disclosed were already known to Atradius and other matters were 
not known to Prepaid Services at the time the contract was made, for example Mr McQuade and other senior officers of 
Prepaid Services believed that the BXP working capital hole could be fixed by more borrowings so that they did not “know” in 
the relevant sense that the working capital hole should be disclosed. There was therefore no non disclosure. 
 
Prepaid Services also sought to invoke Section 54 of the Insurance Contracts Act.  Section 54 provides that an insurer cannot 
avoid a contract by reason of some act of the insured or of some other person being an act that occurred after the contract 
was entered into, by reason only of that act but may reduce its liability by the amount that fairly represents the extent to which 
the insurer’s interests were prejudiced.   
 
Prepaid Services argued that Atradius refused the claim by reason of its acts in contracting with BXP and supplying E-
vouchers on credit terms.  Atradius argued that the subject matter of the insurance was the losses suffered resulting from 
payment defaults of BXP and the event or circumstance which engaged its obligation to indemnify was the failure during the 
policy period of BXP to pay an invoiced amount.  It said that the refusal to indemnify was not by reason of some act or 
omission of the insured or some other person. 
 
Meagher JA noted it is settled law that when considering Section 54 close attention must be given to the elements with which 
Section 54 deals, namely “the effect of the contract of insurance, the claim which the insured has made and the reason for the 
insurer’s refusal to pay that claim”. 
 
Meagher JA noted the effect of the contract of insurance must be determined as a matter of construction, unconstrued by 
decisions which define the scope of the cover and conditions or exclusions which affect the entitlement of an insured to the 
claim.   
 
Meagher JA confirmed that Section 54 does not prevent an insurer from refusing to pay a claim which is not in respect of the 
risk insured by the policy.   
 
Meagher JA confirmed that if the claim is not in respect of an insured event, Section 54(1) does not apply.   
 
Meagher JA accepted Atradius’ arguments and found that Section 54 had nothing to do in this claim as Atradius could refuse 
to pay the claim as it was in respect of a payment default which was not covered by the policy.  It was not by reason of an act 
in contracting with BXP on different terms to those contemplated by the policy.   
 
Importantly however, in passing, Meagher JA considered the two recent cases of Johnson v Triple CCC and Maxwell v 
Highway Hauliers and the State of Origin clash between Western Australia and Queensland on the effect of Section 54 when it 
comes to considering exclusions in a policy.   
 
In Johnson v Triple CCC, the Queensland Court of Appeal considered a claim by an owner of an aircraft in respect of injuries 
suffered by passengers whilst the plane was being operated contrary to Civil Aviation Safety Authority Regulations.  The 
aircraft was being flown by a pilot who had not completed the necessary flight review under the Civil Aviation Regulations.  
The Queensland Court of Appeal held that Section 54 could not be engaged as the effect of the contract was only to ensure 
that the aircraft was operated by a pilot with the necessary qualification and that Section 54 should not be engaged as the 
insured event included that it was being operated by a pilot with that qualification.   
 
Meagher JA was of the view that the approach of the Court of Appeal in Johnson v Triple CCC was wrong and the approach in 
Maxwell v Highway Hauliers was correct as it had applied the approach applied by the High Court in FAI General Insurance 
Co Limited v Australian Hospital Care which notes that close attention must be given to the elements of the policy and the 
effect of the contract and the claim made and the reason for the refusal.   
 
In the case of Maxwell v Highway Hauliers, the insurer relied upon an exclusion in respect of damage caused whilst the 
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vehicle was being driven by a person who did not hold a particular driver test qualification.  The insurer argued that the effect 
of the contract was to ensure there was cover only when the vehicle was driven by qualified drivers.  That argument was 
rejected by the Western Australia Court of Appeal.  The Western Australian Court of Appeal held that the risk or type of cover 
provided as a matter of substance, did not include as part of its description that at the time of an accident the driver had to 
hold the relevant test qualifications.   
 
It follows that NSW Courts may not follow the approach of the Queensland Court of Appeal in Johnson v Triple CCC when 
considering the application of section 54 to acts of an insured that fall for consideration under an exclusion in the policy and 
section 54 may well be relevant to any act that brings a claim within an exclusion as in each case it will be necessary to 
consider the elements of the policy,  the effect of the contract, the claim made and the reason for the refusal to ascertain 
whether the act of an insured after the contract is entered into is the reason for the denial or whether the denial flows from the 
fact the claim is not covered. 
 
In this case Meagher JA agreed with the Trial Judge that Section 54 had nothing to do. 
 
At the end of the day Prepaid Services were successful in the appeal, not in relation to Section 54 but in relation to its 
arguments on the finding of fraudulent misrepresentations, however the Court of Appeal concluded it was necessary for the 
matter to be re-heard in the Court below.   
 
As can be seen establishing a non disclosure or misrepresentation is not an easy task for an insurer and it is even more 
difficult to establish that a misrepresentation is fraudulent. 
 
An insurer receives a proposal and if the proposal is unclear, it is incumbent on an insurer to seek further information from an 
intending insured otherwise it may lose its right to complain about the answers provided by the insured. 
 
If an insurer can establish that answers in a proposal amount to a fraudulent misrepresentation, and reckless indifference to 
the answers can be but is not always enough, it will be entitled to avoid the policy. However the onus rests on an insurer to 
establish the misrepresentation was fraudulent. When it does it will have no liability under the policy as it can avoid the policy.  
 
Discrimination Found In Not Allowing An Injured Employee To Return To Work 
 
The Administrative Decisions Tribunal of New South Wales (Tribunal) has recently determined an employer has discriminated 
against an employee because it refused to permit the employee to return to work and earn his income as the employer 
considered the return to work arrangements for the employee were not appropriate.  
 
Background 
 
Smith was employed by the Department of Education and Communities (Department) in May 2003. He had a congenital back 
problem known as Scheuermann’s Disease which he disclosed to the Department when he commenced employment in May 
2003. The Department made arrangements to accommodate Smith’s back condition at its Liverpool office and later at its 
Parramatta office.  Smith was able to use a particular chair, had reduced field activities and was permitted to work in an area 
that was reasonably close to Westmead Hospital and his treating doctor. As a result of these measures, Smith did not appear 
to have any time off because of his back condition whilst he worked in either of the Liverpool office or later at the Parramatta 
office. 
 
In September 2008, Smith had an unsatisfactory meeting with his Regional Manager. He went off work and was diagnosed 
with suffering from an adjustment disorder with anxiety.  Smith was certified by his treating doctor as being unfit for his pre-
injury duties from 26 September until 20 October 2008.  He was referred to a psychiatrist. 
 
Smith lodged a worker’s compensation claim which was accepted. A workplace injury management dispute arose as to 
whether or not Smith was obliged to comply with the Department’s proposed return to work program.  Smith agreed to the 
return to work program at Parramatta. However, the Department determined Smith could not undertake the return to work 
program at the Parramatta office but rather he had to undertake the return to work program at the Darlinghurst office. Smith 
refused to work at the Darlinghurst office as he would be in close proximity to the two employees who played a part in his 
suffering the psychological injury.  The Department had not put in place at the Darlinghurst office the workplace adjustments 
that had been put in place by the Department at Liverpool and later at Parramatta to accommodate Smith’s back condition. 
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Smith was directed to report to the Darlinghurst office. 
 
Smith ultimately wrote to the Department saying that he intended to report for work at the Parramatta office. 
 
Smith was supplied with a return to work plan and he requested time to have his nominated treating doctor review the plan.  
Smith was told by his superiors that he either had to sign the return to work plan or take sick leave as he had a medical 
condition which the Department considered was unsafe for Smith to commence the return to work program. 
 
From August 2010, the Department insisted Smith sign a return to work plan which dealt with both his psychological condition 
and his back condition.  Smith refused to do so.  This created an impasse between the Smith and the Department in relation to 
Smith signing the return to work plan.   
 
The Claim 
 
Smith claimed that he had been discriminated against by the Department as a result of his disability.  
Section 49D of the Anti-Discrimination Act 1977 (NSW) (ADA) provides: 

(1) It is unlawful for an employer to discriminate against another person on the ground of disability: 
(a) in the arrangements the employer makes for the purposes of determining who should be offered 

employment; or 
(b) in determining who should be offered employment; or 
(c) in the terms on which the employer offers employment. 

(2) It is unlawful for an employer to discriminate against an employee on the grounds of disability: 
(a) in the terms or conditions of employment which the employer affords to the employee; or 
(b) by denying the employee access, or limiting the employee’s access, to opportunities for promotion, transfer 

or training or to any other benefits associated with employment; or 
(c) by dismissing the employee; or 
(d) by subjecting the employee to any other detriment. 

 
What constitutes discrimination on the ground of disability for the purposes of Section 49D is set out in Section 49B of the 
ADA.  The relevant provisions of that Section include: 

(1) A person (“the perpetrator”) discriminates against another person (“the aggrieved person”) on the ground of 
disability if, on the ground of the aggrieved person’s disability or the disability of a relative or associate of the 
aggrieved person, the perpetrator: 
(a) treats the aggrieved person less favourably than in the same circumstances, or in circumstances which are 

not materially different, for the perpetrator to treat or would treat a person who does not have that disability 
or who does not have such a relative or associate who has that disability; or 

(b) requires the aggrieved person to comply with the requirement or a condition with which a substantially 
higher proportion of persons who do not have that disability, or who do not have such a relative or 
associate who has that disability, comply or are unable to comply, being a requirement which is not 
reasonable having regard to the circumstances of the case and with which the aggrieved person does not 
or is not able to comply. 

(2) For the purposes of sub-section (1)(a), something is done on the ground of a person with the disability if it is done 
on the ground of a person’s disability, a characteristic that appears generally to persons who have that disability 
or a characteristic that is generally inputted to persons who have that disability. 

 
The Tribunal found: 

� Smith’s back condition and his psychological injury and its sequelae were both disabilities for the purposes of the 
ADA. 

� The Department was an employer and Smith was an employee within the meaning of those terms of the ADA. 

� The Department discriminated against Smith on the ground of his disability within the meaning of Section 49B(1)(a) of 
the Act. 

 
The Tribunal was satisfied that: 

� The Department treated Smith less favourably than in the same circumstances, or in circumstances which are not 
materially different, the Department treated or would have treated a person who did not have Smith’s disability – the 
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differential treatment issues; and 

� That differential treatment was on the ground of his disability – the causation issue. 
 
Differential treatment 
 
It was necessary for a comparison to be made between the way in which Smith was treated and the way in which someone 
who did not have “that disability” would have been treated in not materially different circumstances.  The Tribunal considered 
there had to be a differentiation between Smith’s disability of the work injury and the disability in his non- work related back 
condition. 
 
The idea of the width concepts of “detriment” and “condition of employment” referred to in Section 49D can be gained from the 
Tribunal’s decision in Abdul Rahman v Toll Pty Limited T/As Toll Express [2006] NSWADT 221.  In that case it was held that 
mocking an employee’s name, suggesting he should change his Lebanese/Muslim name to an Anglo-Saxon name and using 
nicknames such as “bomb chucker” and “Osama Bin Laden” led to the workmates being hostile to him and that this hostile 
atmosphere amounted to a detriment to him in the workplace.  The same conduct was held to amount to “a discriminatory 
condition of employment”. 
 
The causation issue 
 
The Department advised Smith that he was not to return to work and not go to his work station until he signed the return to 
work plan. The Department considered they were unable to provide Smith with a safe place of work.  However the Tribunal 
differentiated between Smith’s pre-existing back condition and his psychological work injury. 
 
The Tribunal noted the Department had previously been able to provide Smith with a workplace that took into account his back 
condition.  The Department relied on Section 8(1) of the Occupational Health & Safety Act 2000 (NSW) which requires an 
employer to ensure the health, safety and welfare at work of all employees of the employer.  The Tribunal accepted the 
Department was legitimately concerned that if Smith did not abide by the restrictions set out in the return to work plan, which 
included Smith’s workstation, chair and motor vehicle that they could not provide him with a work environment without risk to 
his health in light of Smith’s back condition. 
 
Whilst the Tribunal found the Department had a legitimate concern, it did not entitle the Department to treat Smith less 
favourably on the ground of his disability.  However the Tribunal noted the Department did not require a return to work plan in 
every case where an employee was returning from a non-work related injury or condition.  In fact, Smith had not been required 
to agree to a return to work plan where he returned to work after absences as a result of his non-work related back condition 
previously. Indeed, in June 2009 the return to work plan did not deal with Smith’s back condition which had been adequately 
managed on the basis of local adjustments made prior to that time. 
 
Findings of the Tribunal 
 
The Tribunal concluded on the balance of probabilities the Department would have treated another person in Smith’s 
circumstances with a non-work related pre-existing condition differently. If the Department was confronted with a situation of a 
person in the same circumstances as Smith returning to work from the same psychological work related injury but with a non-
work related pre-existing condition who refused to sign a return to work plan, the Department would not have refused to allow 
the person to perform paid duties until that particular return to work plan was signed. 
 
Consequently, the Tribunal was satisfied that in Smith’s case there was different and less favourable treatment of Smith by the 
Department. As Smith refused to sign the return to work plan, the Department refused to let Smith work. The reason it refused 
to have Smith return to work was they did not have his agreement to abide by the restrictions in relation to his back. 
Accordingly, the Tribunal concluded that the Department’s treatment of Smith was, at least partly, on the grounds of his back 
condition.  As his back condition was the relevant disability relied on it in relation to Smith’s claims, it followed the 
Department’s treatment of Smith was on the ground of his disability. 
 
The Tribunal concluded Smith had suffered a loss of wages and employment benefits by reason of the Department’s unlawful 
discrimination against him during the period August 2010 up to about February 2011.  The Tribunal ordered the Department to 
compensate Smith in the sum of $38,000 for loss of wages and other employment benefits.  
 

 



In relation to the claim for damages for hurt, humiliation and distress, the Tribunal accepted that Smith was distressed by the 
Department’s contravening conduct and may have well have felt hurt and even humiliated by it.  However, the Tribunal was of 
the opinion the hurt, humiliation and stress was quite limited and considered an award of $2,500 was appropriate. 
 
Concerns for employers 
 
Employers in New South Wales should be aware that when dealing with employees with a disability, whether or not work 
related, they have a number of obligations to those employees to ensure they do not discriminate against the employee on the 
basis of their disability. The above case deals with the NSW Anti-Discrimination Act 1977. The Disability Discrimination Act 
(Cth) 1992 imposes on an employer an express obligation on an employer to make reasonable adjustments in their workplace 
to accommodate an employee’s disability.  An employer has a defence if it can show that the reasonable adjustments would 
impose financial hardship on the employer. 
 
Also in NSW under the Workplace Injury Management Act 1998, employers have an express obligation to provide suitable 
duties to an injured employee. 
 
Managing employees with injuries and work limiting medical conditions which cause them to have a disability must be 
managed carefully with all relevant legislation in mind.  Simply relying on an obligation under the Work Health & Safety Act to 
provide safe work environments for all employees (not only the employee with the disability) does not provide a blanket 
defence to a discrimination claim. 
 
More Changes To The Privacy Act Will Take Effect From March 2014 And Businesses Need To Prepare Now 
 
In the June 2012 issue of GD News we discussed the new privacy laws introduced into Parliament, and the Australian Privacy 
Principles (APPs) created under those laws which applied to both Commonwealth agencies and businesses.  We also referred 
to the compensation orders available to individuals whose privacy had been breached after an agency or business had 
collected their personal information. 
 
In this article we discuss additional changes to privacy laws which will take effect on 12 March 2014, when the Privacy 
Amendment (Privacy Alerts) Bill 2013 is due to become law.  The changes require that where a serious data breach affecting 
one or more individuals has occurred within a business or a Commonwealth agency, the business or agency must prepare a 
statement in the prescribed form relating to the breach, give a copy of the statement to the Information Commissioner and in 
some instances notify the content of the statement to every individual who is affected.  The purpose of the statement is to alert 
those affected to the breaches of privacy and the steps that they can take to minimise the harm done, and will no doubt result 
in some individuals seeking compensation. 
 
Compliance costs relating to these privacy alerts could be very significant from March 2014 if a breach occurs, particularly if a 
large number of individuals are affected, in addition to the compensation which may be payable.   
 
Overview of existing privacy laws – businesses affected 
 
Lenders and other credit providers, and insurers are included in the kinds of businesses which are affected by the existing 
privacy laws.  These and other businesses which collect personal information from individuals, credit reporting information (i.e. 
concerning credit worthiness and defaults), eligibility to obtain credit and tax file numbers must comply with 13 APPs. Our 
June 2012 issue summarised the 13 APPs.   
 
To generalise, under the APPs it is mandatory to have systems that ensure the security of personal information, compliance 
with APPs and a documented privacy policy.  The collection of, dealing with, use of, quality of, access to and the ability to 
correct personal information held, are also set out in APPs. 
 
Overview of the new privacy laws - when do the new laws on Privacy Alert obligations apply? 
 
Lenders and other credit providers, and insurers will need to comply with the new privacy laws relating to Privacy Alerts, 
although any business which outsources functions to overseas providers who have access to personal information, credit 
reporting information, information regarding eligibility to obtain credit or tax file numbers, must also comply. 
 
A new concept of “serious data breach” is introduced, and such a breach occurs if unauthorised access to or disclosure of 
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information of a particular kind occurs. 
 
The information of the particular kind is such information as must be stored securely under APP 11.1, or stored securely under 
the overseas recipient principles under APP 8.1.  
 
APP 11 requires that if a business holds personal information it must take steps which are reasonable in the circumstances to 
prevent the misuse, interference, unauthorised access, modification or disclosure of such information.  If the business ceases 
to need the information for a purpose for which the business may use or disclose it, and is not by law or court/tribunal order 
required to keep it, the business must take reasonable steps to destroy the information or de-identify its content. 
 
APP 8 requires that before a business discloses personal information about an individual to an overseas recipient, the 
business must take steps which are reasonable in the circumstances to ensure the overseas recipient does not breach the 
APPs in relation to the information (although the overseas recipient is exempt from APP 1, which mandates an up to date, 
unambiguous privacy policy).   
 
If “a real risk of serious harm” would arise in relation to any of the individuals to whom the personal information relates and 
individuals to whom the personal information relates are “significantly affected” by unauthorised access or disclosure  of the 
information, then the business must comply with the new Privacy Alert obligations if a “serious data breach” occurs. 
 
A “real risk” is one which is not remote.  Serious “harm” includes harm to reputation, economic harm and financial harm.  
“Significantly affected” means that the information which is the subject of the unauthorised disclosure or access relates to an 
individual, and the individual is taken to be “significantly affected” under the Regulations.  The existing Regulations contain no 
relevant definition in this regard, so the meaning of individuals “significantly affected” by a serious data breach remains unclear 
at present.  
 
What are the requirements of the new Privacy Alerts? 
 
If a business believes on reasonable grounds a serious data breach of the entity has occurred in relation to personal 
information, credit reporting information, credit eligibility information or tax file number information, the business must urgently 
prepare a statement: 

� identifying the business and its contact details 
� containing a description of the serious data breach that the business believes has happened  
� containing the kinds of information concerned 
� sets out recommendations about steps individuals should take in relation to the serious data breach 
� sets out any other information that the regulations might require 

 
A business in this position must notify each individual affected (except in some specific circumstances) of the content of the 
statement, give a copy of the statement to the Information Commissioner and may have to publish the statement on its 
website and in newspapers circulating in each Australian state.  All of this will present a significant financial and reputational 
cost for the business or agency concerned.  Businesses should therefore ensure compliance with the APPs now, review their 
systems and implement necessary changes before March 2014, to reduce or eliminate the risk of serious data breaches which 
might require compliance with the new laws about Privacy Alerts and payment of significant compensation to a large number 
of individuals. 
 
Workers Compensation Roundup  
 
Is Total Incapacity Equivalent To No Current Work Capacity 
 
The legislative changes implemented by the Workers Compensation Legislation Amendment Act 2012 did not affect the 
provisions of Section 33 which vests a worker’s right to weekly compensation if total or partial incapacity for work results from 
an injury within the meaning of Section 4 of the 1987 Act.  Consequently, the concepts of “total incapacity” and “partial 
incapacity” remain relevant to determination of a worker’s right to weekly compensation. 
 
The former Sections 36 and 37 provided the formulas for determining the quantum of weekly payments of compensation to an 
injured worker in respect of periods of “total incapacity for work”.  The new provisions of Section 37 and Section 38 determine 
entitlement on the basis of “no current work capacity”. 
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 Two recent Presidential determinations of the Workers Compensation Commission have considered whether the concept of 
“total incapacity” is equivalent to a finding of “no current work capacity”.   
 
The amending legislation introduced a definition of “no current work capacity” in Section 32A.  “No current work capacity” in 
relation to a worker means “a present inability arising from an injury such that the worker is not able to return to work, either in 
the worker’s pre-injury employment or in suitable employment”.  “Suitable employment” is defined in Section 32A. 
 
In Inghams Enterprises Pty Limited v Sok & Anor [2013] NSWWCCPD 39, Deputy President Kevin O’Grady observed that 
having regard to the terms of the definition the concepts of “no current work capacity” and “total incapacity”, as the latter term 
is understood in the relevant authorities, may not in all circumstances be equivalent in meaning.  In the factual situation 
presented in that decision having regard to the evidence generally and the fact that the worker required spinal surgery, Deputy 
President O’Grady concluded that the worker was not able to return to her pre-injury employment nor was she able to return to 
work in suitable employment and therefore she had no current work capacity.  
 
The difference in the meaning of the terms has more recently been considered by Acting President Bill Roche in Mid North 
Coast Local Health District v De Boer [2013] NSWWCCPD 41.  In that decision the Acting President commented that the 
arbitrator had made no distinction between or reference to the test for total incapacity up to 31 December 2012 and the test for 
no current work capacity after that date.   
 
The actual situation under consideration in that matter involved a worker who worked as an enrolled nurse at Kempsey District 
Hospital who suffered a psychological injury.  She ceased work as a result of her condition but continued to run a hobby farm 
business that was started by her father, selling blood limes and other tropical fruit.  The business operated at a loss.  The 
worker carried on the business with the support of her partner.  As a result of the worker’s diminished capacity to cope with 
stressful situations, the Acting President confirmed the arbitrator’s decision that the worker was totally incapacitated as the 
work she carried out on the farm was exceptional work that would have no real saleability on the open market. 
 
In considering whether the applicant had a current work capacity since 1 January 2013 the Deputy President considered the 
definitions of “no current work capacity” in conjunction with the definition of “suitable employment” in Section 32A.  The Deputy 
President indicated that the definitions made it clear the concepts of “total incapacity” and “no current work capacity” are quite 
different.  He indicated there will be many cases where a worker found to be totally incapacitated prior to the application of the 
amendments will also have no current work capacity under the new provisions, but whether that was so required a 
consideration of evidence in light of the definitions.  Consequently as the arbitrator had not considered the proper concepts the 
arbitrator’s decision as to the worker’s entitlement to weekly compensation from 1 January 2013 was remitted to the 
Commission for determination by another arbitrator. 
 
Consequently when determining whether a worker has “no current work capacity” under the amended legislation it is 
necessary to consider whether the worker has an ability to return to work either in their pre-injury employment or in suitable 
employment as defined in Section 32A having regard to: 

� the nature of the worker’s incapacity and the details provided in medical information including but not limited to any 
certificate of capacity supplied by the worker; and 

� the worker’s age, education, skills and work experience; and 

� any plan or document prepared as part of the return to work plan process including an injury management plan; and 

� any occupational rehabilitation services that are being or have been provided to or for the worker; and 

� such other matters as the WorkCover Guidelines may specify. 
 
These are the only things that may be considered and they are to be considered regardless of: 

� whether the work or employment is available; and 

� whether the work or employment is of a type or nature that is generally available in the employment market; and 

� the nature of the worker’s pre-injury employment; and 

� the worker’s place of residence. 
 
The exclusion of the latter considerations in certain factual circumstances will see a worker who would have been considered 
totally incapacitated under the former legislation deemed to have a current work capacity under the new provisions. 
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Reasonable Actions By An Employer In A Psychological Injury Claim 
 
In New South Wales, Section 11A of the Workers Compensation Act 1987 (“the WC Act”) allows for a psychological injury 
claim to be defeated, provided the injury was wholly or predominantly due to the reasonable actions of an employer. The New 
South Wales Court of Appeal recently delivered a judgment on Section 11A in Northern NSW Local Area Health Network v 
Heggie (2013) that provides guidance on the considerations relevant to the issue of reasonableness.   
 
Mr Heggie was employed by Northern NSW Local Area Health Network as a security officer at the Tweed Hospital in Northern 
NSW.  In attempting to subdue a mentally ill patient on 4 June 2009, he was observed by other nursing staff to be both 
verbally and physically aggressive.  The general manager responsible for the hospital directed that Mr Heggie be suspended 
on full pay whilst an investigation was carried out.  He subsequently developed a psychological injury and claimed 
compensation.   
 
Mr Heggie’s claim was declined by Northern NSW Local Area Health on the basis his injury was wholly or predominately 
caused by its reasonable actions with regards to discipline.   Arbitrator Hertzberg in the Workers Compensation Commission 
(“WCC”) determined that the suspension of Mr Heggie on full pay whilst an investigation was carried out was a reasonable 
action by Northern NSW Local Area Health.   
 
Mr Heggie appealed to the Deputy President of the Commission (Deputy President O’Grady) who overturned the decision of 
Arbitrator Hertzberg.  Subsequently, Northern NSW Local Area Health Network appealed the decision of Deputy President 
O’Grady to the Court of Appeal.   
 
The Court of Appeal dismissed Deputy President O’Grady’s decision on the basis he erred in law on a number of grounds.  
Although these grounds of error were largely technical, the Court of Appeal judgment helpfully restated the established legal 
position with regards to Section 11A. 
 
Pursuant to Section 11A(1) of the WC Act, a worker is not entitled to compensation for their injury if it has been wholly or 
predominantly caused by “reasonable action” taken on behalf of the employer with respect to discipline.  The Court of Appeal 
reiterated that when carrying out the assessment of whether an action was reasonable, this was a question of fact that is 
tested on an objective basis.  It is an examination of the rights of the employee balanced against the objectives of the 
employer. 
 
Reasonableness of an employer’s action for the purposes of Section 11A was to be determined by the facts that were known 
to the employer at the time or facts that could have been ascertained by reasonably diligent enquiries.  Whilst this did not 
mean that evidence of events that post-dated the relevant action could never be material to the question of reasonableness, 
providing this evidence was neither known nor ascertainable when the employer took action, it would not have a material 
bearing on the reasonableness of that action. 
 
Nevertheless the Court of Appeal commented that it was not enough that an employer believed in “good faith” that the action 
with respect to discipline has caused a psychological injury was reasonable.  This was a subjective assessment and was not 
the correct test. 
 
A broad view should be taken of the expression “action with respect to discipline”.  The action with respect to discipline 
extended to the entire process involved in discipline including the course of an investigation.  Actions with respect to discipline 
usually involve a series of steps which cumulatively can have psychological effects.   
 
In Mr Heggie’s case, a suspension on full pay whilst investigations were carried out and the suspension caused the relevant 
psychological injury was considered to be a valid defence under Section 11A. 
The Court of Appeal decision reinforces a number of principles under Section 11A.   
 
 
Firstly, the process of discipline is the entire process involved in a disciplinary action rather than a discrete point in time.   
Secondly, the disciplinary action must have wholly or predominately caused the psychological injury. 
 
Thirdly, provided that the employer can demonstrate on the balance of probabilities that the disciplinary action was reasonable 
on objective grounds, the Section 11A defence will stand. 
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CTP Roundup 
 
MAS Further Assessments- The Role of the Proper Officer 
 
The Proper Officer’s role as a ‘gatekeeper’ to MAS Further Assessments is restricted. That role, as defined under section 62, 
involves firstly determining whether there is additional relevant information or evidence of deterioration, and secondly, whether 
that evidence is capable of altering the previous outcome. It is not the Proper Officer’s role to make the determination of 
whether it will alter the previous outcome. 
 
If the Proper Officer concludes that he/she is bound by a previous MAS determination without considering whether the 
additional evidence is capable of altering the previous conclusions, then he/she may have applied deliberations to the wrong 
issue. If that occurs, the Proper Officer will have failed to exercise his/her statutory power and the decision can be subject to 
administrative review as was seen in the recent decision in Mitrovic V Venuto & Motor Accidents Authority of NSW [2013] 
NSWSC 908. 
 
Ms Mitrovic’s application for further MAS assessment under Section 62 of the Motor Accidents Compensation Act 1999 (the 
Act) was declined by the proper officer.  This case involved an application for judicial review of the proper officer’s decision.   
 
On 13 June 2006 Mitrovic was a pedestrian crossing at a zebra crossing when she was hit by a vehicle.  She fractured her left 
arm and leg and suffered soft tissue injury to her neck.  She also alleged closed head injury, concussion, cognitive impairment 
and psychological injury. 
 
On 16 March 2009 Mitrovic lodged an Application for Assessment of a Permanent Impairment Dispute (the first MAS 
assessment).  Injuries referred for assessment included head injuries and psychological injury. The results of psychometric 
tests conducted in English, through the assistance of an interpreter, were placed before MAS. 
 
Assessor McCarthy assessed the head injury.  Assessor Prior assessed the psychological injury.  The Assessors determined 
that neither head nor psychological injuries were caused by the accident.  As a result, no permanent impairment was 
identified. 
 
On 15 December 2011 Mitrovic lodged an Application for a further assessment pursuant to Section 62 of the Act.   
 
She relied upon a report from neurosurgeon Dr Beran dated June 2010 and reports from treating psychologist Mr Milenkovic 
and psychiatrist Dr Sokolovic, dated November 2010, February and March 2011.  Mr Milenkovic and Dr Sokolovic had 
performed psychometric testing in Mitrovic’s native tongue. She argued that these reports constituted ‘additional relevant 
information’ and evidence of ‘deterioration’, capable of having a material effect on the outcome of the previous assessment. 
On 17 February 2012 the Proper Office declined to refer the matter for further assessment.  
 
The Proper Officer observed that Assessors McCarthy and Prior determined that the head and psychological injuries were not 
caused by the motor accident. Therefore referral of those head and psychological injuries for further assessment could not 
satisfy the requirement that further material needed to be “capable of having a material effect on the outcome of the previous 
assessment”.  That is, the Proper Officer concluded that the prior assessment provided a final causation determination and 
she did not allow that determination to be revisited.  
 
Mitrovic filed a Summons seeking judicial review of the Proper Officer’s refusal (first Summons).   
 
In October 2012 Harrison AsJ found that the Proper Officer placed undue weight on the causation findings in the previous 
MAS assessments.  Harrison AsJ determined that the Proper Officer failed to exercise her power under Section 62 by 
neglecting to make her own assessment of whether there was additional material or evidence of deterioration, and whether 
that material was capable of having a material effect on determination of causation. That is, she erroneously relied on the 
existing MAS formulation and failed to consider whether that formulation might be affected by the additional evidence. The 
decision of the Proper Officer dated 17 February 2012 was quashed and the matter was remitted to the Motor Accidents 
Authority. 
On 22 November 2012 the Proper Officer refused Mitrovic’s application for further assessment a second time.   
 
The Proper Officer determined that the opinions expressed by both Dr Sokolovic and Mr Milenkovic were consistent with the 
views of doctors and medico-legal specialists that had formed part of the first MAS assessment.  All of these views were 

 



considered by Assessor’s McCarthy and Prior and were rejected.  On this basis, the further material was merely a reiteration 
of existing opinion and was not additional in the sense required by Section 62. 
 
However, the Proper Officer accepted that the opinions of Dr Sokolovic and Mr Milenkovic provided evidence of deterioration 
in the claimant’s condition.  Nevertheless, the Proper Officer stated that she was bound by the causation findings made by 
Assessors McCarthy and Prior. As a result, she again determined that since the injuries that had deteriorated had been found 
not causally related to the accident, the fact that these conditions had deteriorated could not have a material impact on the 
outcome of the previous assessment. 
 
The Proper Officer again decided that because MAS assessors had determined that the injuries were not caused by the 
accident, additional evidence about those conditions or evidence of deterioration of those conditions were not relevant. 
Mitrovic filed a second Summons on 13 December 2012.  The matter was heard by Fullerton J. 
 
Fullerton J found that psychometric tests administered to Mitrovic in her native language constituted additional relevant 
information. (The first MAS application considered psychometric tests conducted in English through an interpreter).  By failing 
to appreciate the significance of psychometric testing in Mitrovic’s native tongue, the Proper Officer failed to have regard to a 
relevant consideration.   
 
Fullerton J also found that the Proper Officer’s approach to the causation was erroneous.  It was not the Proper Officer’s role 
to decide whether there was a causal connection between the injuries and the accident. She should have limited her 
consideration to whether the deterioration in the injuries or the additional evidence were capable of altering the previous 
finding concerning causation – she should not have made that determination herself.  
 
As a result, Fullerton J quashed the decision of the Proper Officer and the matter was remitted to the Motor Accidents 
Authority again to be determined in accordance with law by a different Proper Officer. 
 
As can be seen the Proper Officer’s role as a ‘gatekeeper’ to MAS Further Assessments is restricted and involves firstly 
determining whether there is additional relevant information or evidence of deterioration, and secondly, whether that evidence 
is capable of altering the previous outcome. It is not the Proper Officer’s role to make the determination of whether it will alter 
the previous outcome. 
 
Landmark PPSA Decision 
 
The NSW Supreme Court has delivered the first major Australian decision under the Personal Property Securities Act 2009 
(“PPSA”). The decision deals with significant issues such as the PPSA’s displacement of the nemo dat rule, how the PPSA 
resolves competing priority claims and what exceptions exist in respect of the temporary perfection period for transitional 
security interests. 
 
Prior to the decision in Maiden Civil (P&E) Pty Ltd, Richard Albarran and Blair Alexander Pleash as Receivers and Managers 
of Maiden Civil (P&E) Pty Ltd Ors v Queensland Excavation Series Pty Ltd Ors [2013] NSWSC 852 (“Maiden Decision”) there 
had been very little guidance from the Australian Courts as to how the PPSA would operate in practice.  Probably the most 
significant aspect to emerge from the Maiden Decision is to confirm the opinions of many practitioners that parties holding two 
year transitional security interests should register on the PPSR rather than rely on the temporary perfection provisions under 
the PPSA. 
 
Maiden Civil (P&E )Pty Ltd (“Maiden Civil”) was a company that undertook construction work in the Northern Territory and as 
part of its business used 3 Caterpillar Excavators (“the Excavators”).  Queensland Excavation Services Pty Limited (“QES”) 
claimed that it owned the Excavators and leased them to Maiden Civil as part of QES’s business of leasing earthmoving 
vehicles.  QES did not register the leases to Maiden Civil on the Personal Property Securities Register (“PPSR”).  A financier, 
Fast Financial Solutions Pty Ltd (“Fast Financial”) provided a loan facility to Maiden Civil secured by General Security Deed 
under which all present and after acquired property of Maiden Civil was secured in favour of Fast Financial.  Fast Financial’s 
interests pursuant to the General Security Deed was registered against Maiden Civil on the PPSR in relation to all of Maiden 
Civil’s present and after acquired property and therefore captured Maiden Civil’s interests in the Excavators. 
 
A default occurred under the Loan Agreement with Fast Financial leading to the appointment by Fast Financial of Richard 
Albarran and Blair Pleash as Receivers and Managers (“the Receivers and Managers”) under its General Security Deed. 
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QES demanded that the Receivers and Managers deliver up possession of the Excavators to QES as their rightful owners.  
The Receivers and Managers argued that priority under the PPSA rather than ownership was the relevant issue in determining 
who was entitled to the Excavators. 
 
Brereton J held that the leases of Excavators to QES were leases for a continuous period of more than 1 year and because 
the Excavators were goods that may or must be described by serial numbers under the PPSA and were in Maiden’s 
possession for more than 90 days, the leases thereby fell within sections 13(e)(ii) and (iii) of the PPSA and satisfied the 
definition of a PPS lease under section 13 of the PPSA. 
 
Because the interests were PPS leases, QES as PPS lessor held a security interest under Section 12 of the PPSA in respect 
of the Excavators.  Maiden Civil in turn, as PPS lessee, had rights in the Excavators to which the general security interest in 
favour of Fast Financial could attach.  Attachment took place when Fast Financial gave value for those interests under Section 
19(2) of the PPSA. 
 
This aspect of the judgment is significant as it confirms PPSA displaces the nemo dat rule which previously provided that a 
party could not grant rights in property greater than those which it had.  In reaching the decision, His Honour made reference 
to well-known New Zealand cases. 
 
Having determined that title to the goods was irrelevant under the PPSA, the issue for the Court then became who of QES and 
Fast Pay had priority to the Excavators in accordance with section 55 of the PPSA. Fast Financial succeeded in this contest 
because its security interest had been registered. 
 
Further to the nemo dat argument, QES attempted to argue that Section 112 of the PPSA provides that in exercising remedies 
provided under Chapter 4, a secured party may only deal with secured property to the same extent as the borrower would be 
entitled to deal with it.  In other words, if Fast Financial’s interest was perfected then all it could do was exercise the rights of 
Maiden Civil under the PPS lease with QES. 
 
His Honour determined that to find on this issue would be effectively to reinstate the nemo dat rule which was not the intention 
of parliament in enacting the PPSA.  His Honour also found that the Plaintiffs were not seeking to exercise powers under 
Chapter 4 of the PPSA but rather their powers under the General Security Deed and Section 112 does not limit the powers of 
a secured creditor in enforcing powers in accordance with the terms of their securities. 
 
As to priority, QES argued that its security interest as PPS lessor was entitled to be afforded temporary perfection under 
section 308 of the PPSA which provides for a 2 year, i.e. 24 months, registration period after the PPSA commencement date 
(i.e. until 31 January 2014). 
 
His Honour found that the transitional provisions did not apply because although it was found that QES’s interest was 
transitional, having been entered into before the commencement date, the PPSA contains an exception under Section 322(3) 
of the PPSA. The exception provides that transitional interests that were registrable on a transitional register (i.e. an equivalent 
register in existence prior to the PPSA) but were not registered are not afforded the protection under Section 322.  In this 
case, QES’s interest was registrable on the Northern Territory Register of interests in motor vehicles. 
 
The following significant principles emerge from the Maiden decision: 

� Parties seeking to rely on the 24 month transitional provisions need to ensure that their interests were not registrable 
on some other register prior to the commencement of the PPSA.  If they were, any temporary protection is lost; 

� Banks, financiers and other parties that are in the business of leasing property must register interest on the PPSR in 
accordance with the provisions of the PPSA.  Failure to do so may result in them losing priority; and 

� The case confirms that the nemo dat rule no longer has application in Australia in the context of resolving claims by 
secured creditors. The issue is now solely determined in accordance with the provisions of the PPSA. Ownership is 
not a prerequisite to granting a valid security interest and mere possession of the relevant asset will suffice. 

 

 

 
 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  
This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 

specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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