
sue 
T

GD News                 

September 2010  
Issue 

Inside 
 

Page 1 
FSL Abolition -Victoria 
 

Page 1 
Delegation of 
Responsibility – Will You 
Be Let Off The Hook? 
 

Page 4 
Slip & Falls- Is a 
Reasonable Cleaning 
System Enough? 
 

Page 5 
Parent's Not Liable For 
Fall From Bunk Bed 
 

Page 7 
Actions against Insurers– 
Claims Made Policies 
and the Failure to Make 
a Claim 
 

Page 8 
Breach of Confidential 
Information Obligations - 
Justified Dismissal 
 

Page 9 
Employment Of 
Insurance Brokers And 
Post Employment 
Restraint Of Trade 
Provisions 
 

Page 11 
OH&S Roundup  
 

Page 13 
Workers Compensation: 
Psychological Injuries – 
Is The Claimant’s 
Perception Important? 
 

Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
Fire Service Levy in Victoria to be Abolished 
 
The Brumby Labour Government has announced that the Fire Service Levy (“FSL”) on insurance 
policies in Victoria will be abolished by 1 July 2012 and that the Government has accepted the 
recommendation of the Victorian Bushfires Royal Commission that an alternative system for 
funding fire services in Victoria should be introduced.   
 
Fire services in Victoria are currently funded by a mix of funding through the Fire Services Levy 
on insurance premiums, direct contributions from the State Government and through metropolitan 
councils. Under the new arrangement a property based levy would replace the money contributed 
through the levy on insurance premiums.  
 
The new scheme will probably be administered by Local Government and will feature 
concessions for low income earners.  The finer details are to be developed after the 
Government’s February 2011 release of its “White Paper” which will detail the various options 
under consideration. 
 
The change will help improve insurance affordability and will go a long way to ensuring that the 
cost of funding fire services in Victoria will be borne by property owners who arrange adequate 
insurance as well as those who do not take out any insurance for property.  
 
Once Victoria abolishes its FSL, NSW and Tasmania will be the only Australian jurisdictions that 
continue to impose a fire service levy on insurance policies. 
 
Delegation Of Responsibility – Will You Be Let Off The Hook? 
 
The NSW Court of Appeal in Laresu Pty Limited v Clark delivered a judgment which will warm the 
cockles of the hearts of all occupiers and their liability insurers as the delegation of maintenance 
to a managing agent can result in the absolution of the occupier from responsibility for an accident 
on premises.   
 
Clark was injured when he fell down stairs in a small retail and commercial building.  He was 
visiting a friend who had rented a shop on the ground floor of the building.  His friend gave him a 
key to use the toilet located on the common property of the premises.  He slipped and fell on a 
flight of stairs in an unlit area of the common property.  The light in the area was operated by an 
automatic light switch that had turned the light out some hours earlier.  It was not possible for 
persons using the common property to turn the light on manually.  The occupier of the premises 
had appointed a managing agent pursuant to a managing agent agreement.  Included in that 
agreement was a clause in the following terms: 

“The Principal will hold and keep indemnified the Agent against all actions, suits, 
proceedings, claims, costs and expenses whatsoever which may be taken or made 
against the Agent in the course of or arising out of the performance of any of the powers, 
duties or authorities of the Agent hereunder.” 

 
Pursuant to the agreement the agent was authorised to arrange repairs and maintenance in 
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 accordance with the principal’s obligation to repair or as otherwise instructed and to engage skilled tradesmen to effect repairs 
and maintenance provided that expenditure in excess of $2,000 would not be incurred without the prior approval of the 
principal except where, in the agent’s opinion, it was necessary for an emergency or necessary for the protection of the 
premises or the supply of essential services to tenants. 
 
Clark commenced proceedings claiming damages for his injuries against the owner of the property and the managing agent.  
During the course of the original trial evidence was led by the managing agent that the occupier had given instructions for the 
automatic light switch to be set so as to cause the lights in the relevant area to be on only between 8.00 am and 6.30 pm. 
 
In the original trial Clark succeeded in his claim against the owner but not against the managing agent.  The Court did not 
accept that the owner had delegated control of the premises to the managing agent.  Clark was awarded damages of 
$160,000 although there was an arithmetic error in the judgment and the correct amount was a figure in the order of $120,000.  
The owner appealed to the Court of Appeal. 
 
So what happened in the appeal?  Macfarlan JA, in the principal judgment with which the two other judges in the Court of 
Appeal agreed, determined that the managing agent was 60% liable for the injury and the owner was 40% liable.  However, 
significantly the Court of Appeal considered that but for the instruction in relation to the light switch, the managing agent would 
have been solely liable for the loss as the occupier had delegated control of the premises to the managing agent and that was 
a reasonable response in all the circumstances to the potential risks. 
 
Interestingly, the Court of Appeal also noted that the indemnity provision in the managing agent agreement was ineffective to 
sheet home liability to the occupier for the claim against the managing agent. 
 
The Court of Appeal accepted that the occupier of the premises owed a duty to Clark to take reasonable care to avoid a 
foreseeable risk of injury.  It also concluded that a reasonable occupier would have considered that there was a not 
insignificant risk of someone such as Clark missing the top step and falling when the stairs were unlit and thereby suffering 
serious injury.  The Court of Appeal concluded that a reasonable occupier would have responded to the risk by having the 
automatic light switch adjusted so that the light in the relevant area would remain on until at least after the time of night at 
which Clark fell.  Further, the Court concluded that subject to the express instruction the occupier gave as to the setting of the 
automatic light switch, the occupier had effectively delegated its responsibility for the state of the premises to the managing 
agent.   
 
The Court of Appeal concluded that the express instruction by the occupier in relation to the light was in part to blame for the 
accident.  The Court of Appeal also concluded the managing agent was an occupier of the common property of the premises 
and as such owed a duty and breached that duty by not recommending a change to the setting of the automatic lights.  Finally, 
the Court of Appeal concluded that the managing agent was not entitled to make a claim against the occupier pursuant to the 
indemnity as the indemnity clause was only concerned with the performance of powers, duties and authorities and the 
negligence of the managing agent resulted from a breach of duty stemming from a failure to perform, rather than the actual 
performance of duties.  In those circumstances the indemnity clause would not apply. 
 
This judgment will be of concern to all managing agents and their insurers.  It delivers a clear message that an occupier can 
delegate responsibility for the maintenance of premises to a managing agent and by virtue of that delegation, the managing 
agent will become an occupier, have a duty of care and where the delegation is appropriate, the managing agent can be solely 
liable for injuries suffered by visitors to the premises. 
 
Interestingly, Macfarlan JA noted in his judgment: 

“In my view, …. the owner did delegate its duty of care to the managing agent.  By clause 2 of the managing agent 
agreement the owner appointed the managing agent “to manage all or any part of the premises in accordance with 
this agreement” … the breadth of that appointment was emphasised by clause 18 which referred to the managing 
agent providing “all ongoing usual property management services in respect of the premises” … that those services 
extended beyond activities in connection with the leasing of the premises was made clear by clause 17, which 
distinguished between “lease” and “management services”.  In my view the concept of “management of the premises” 
extended to the taking of, or recommending that the owner take reasonable steps to have the premises fit for the 
purposes for which they were used, namely, as a small retail and commercial complex.  They would not be fit for that 
use if they were not safe for use.” 
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On the issue of delegation the Court of Appeal noted that to effectively delegate responsibility the occupier must have 
exercised: 

“reasonable skill and care in the selection of the (delegate) in arranging the terms of the engagement of that person 
and in confirming that the person does take appropriate steps.”  

 
Macfarlan JA noted: 

“The owner discharged this onus in the present case as it tendered the management agency agreement and because 
there was also evidence before the Court that the managing agent had had considerable experience in managing 
properties, had done so for the owner on an extensive basis and had the practice of recording and acting upon 
complaints made concerning the premises.” 

 
Effectively the Court accepted that the evidence demonstrated that the occupier had taken reasonable care in the selection of 
an agent and the delegation of its responsibility and there was no evidence before the Court to suggest that the owner’s 
delegation was not made reasonably to an apparently competent agent. 
 
Macfarlan JA noted that: 

“The delegation to the managing agent was implicitly subject to any express instructions that the owner might give in 
respect of the management of the premises.  In this case, as a direction had been given by the owners in relation to 
the automatic light switch, it was partially to blame for the accident.” 

 
Macfarlan JA then concluded: 

“The owner’s general delegation of management responsibility to the managing agent cannot absolve it if of the 
responsibility for the state of the premises to the extent that such state reflected its express instructions.” 

 
Whilst in this case there was no finding that the delegation absolved the owner from responsibility, the judgment clearly 
delivers a warning to managing agents that it is open for an occupier who carefully selects and engages a managing agent to 
absolve the occupier from responsibility and sheet home liability for an injury claim to the managing agents where the 
delegation of the maintenance of the premises to the managing agent has not been compromised by express instructions by 
the owner.   
 
The Court of Appeal found favour with the comments in the judgment of Hodgson JA in Bevillesta Pty Limited v Liberty 
International Insurance Co where Hodgson JA expressed the view: 

“There is no doubt also that this occupier’s duty of care is delegable, in the sense that it may be discharged in the 
whole or in part by the occupier’s exercise of reasonable skill and care in engaging someone else to take steps to 
keep the property safe either generally or in particular respects.  Discharge of the duty in this way requires reasonable 
skill and care in the selection of the other person, in arranging the terms of engagement of that person, and in 
confirming that the person does take appropriate steps.  It is reasonable for an occupier to seek to discharge or partly 
discharge the occupier’s duty in this way, and if the occupier does exercise reasonable care and skill in all these 
respects, then if a person coming on to the property is injured due to the failure of the other person engaged to 
exercise reasonable skill and care to keep the property safe, the occupier may escape liability.” 

 
The Court of Appeal delivered a further blow to managing agents.  The Court of Appeal noted that in accordance with High 
Court Authority indemnity clauses are to be construed strictly.  In this case the relevant clause was concerned with the 
performance of powers, duties or authorities of the managing agent.  The claim related to a failure to perform a duty rather 
than the actual performance of duties.  The Court of Appeal concluded that bearing in mind this strict approach to construction, 
clause 15 was inapplicable and did not entitle the managing agent to the indemnity it claimed.  This decision highlights the 
difficulties of drafting an indemnity provision that will sheet home liability to a principal in a claim for damages against both the 
occupier and the managing agent.   
 
The conclusion in relation to the indemnity clause also demonstrates the difficulties that parties to a contract will have where 
they seek to rely on an indemnity clause to sheet home responsibility for a loss where their action relates to non performance 
rather than active performance of duties.  An indemnity clause, drafted in a different way where reference was made to both 
performance and non performance of duties may have resulted in a different outcome but that is only a matter for speculation.  
At first glance the indemnity clause appeared to cover the claim, however Courts have in recent times gone to great lengths to 
construe indemnity provisions strictly and Clark’s case is yet another example of the approach of the Courts to limit the extent 
of indemnity provisions. 
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 Occupiers need to be aware that they may delegate responsibility to managing agents and absolve themselves of 
responsibility, however express instructions given to managing agents can and will, defeat any absolution from responsibility 
due to the delegation of responsibility to the managing agent.  Further, managing agents need to carefully consider their 
indemnity provisions in contracts and ensure that where the managing agent seeks to shift risk to the owner, any requirement 
to indemnify will arise not only from the performance of duties but also the non performance of duties and it is essential that 
the indemnity provisions clearly address that issue. 
 
So on appeal, the occupier was successful in sheeting home 60% of the responsibility for the loss to the managing agent and 
but for its express instruction concerning the automatic light it would have escaped any liability for the loss. 
 
Slip & Falls - Is A Reasonable Cleaning System Enou gh? 
 
How much evidence do you need to resist a slip and fall claim?  Is evidence of a system of regular inspection enough? 
 
The NSW Court of Appeal, in Arabi v Glad Cleaning Services Pty Limited, was recently called on to consider a claim arising 
out of a slip and fall accident on a pedestrian ramp at Bankstown Centro Shopping Centre where the pedestrian failed to 
satisfy the judge that the cleaning system was inadequate.  Arabi commenced proceedings against the owner and occupier of 
the centre and Glad Cleaning Services who were responsible for cleaning the centre.  Initially cross claims were filed by both 
the owner and the cleaner against each other, however on the day of the hearing both defendants were represented by the 
same Counsel and the cross claims were discontinued.  The negotiations between the owners and the cleaners were such 
that they agreed that if there was to be a judgment entered in favour of the injured person it should be entered jointly and 
severally against both defendants with the defendants no doubt having sorted out their respective contributions.   
 
Arabi was familiar with the centre.  He had the choice of climbing a set of stairs or using the ramp to reach the podium level.  
Because the stairs were crowded at the time he chose the ramp.  The ramp was gently sloping with the landing halfway up.  
The ramp was tiled with a highly polished terrazzo tile with black strips on the terrazzo, at least on the sloping sections of the 
ramp.  Arabi was using his mobile phone, talking to a friend, whilst walking up the ramp and when he approached the landing 
his right leg slipped sideways and he fell forward onto his knees.  He did not see any liquid on the ramp prior to his fall.  After 
his fall he noticed a sticky substance, orange or brown in colour and about one metre square on the ramp where he had 
slipped.  He also observed footprints and wheel marks, suggesting people had walked or wheeled trolleys across the sticky 
area. 
 
Evidence was given at trial by Mr Gadam, a cleaner that confirmed that the area where the fall occurred was cleaned every 10 
to 15 minutes.  A loop sheet also showed that the area was cleaned at least three times, and often four times, each hourly 
period.  The trial judge was satisfied on the balance of probabilities that the system of cleaning in operation was reasonable 
and there was no breach of duty as the cleaning system was “reasonable” in the circumstances.  Accordingly, the trial judge 
rejected the plaintiff’s claim. 
 
On appeal, Sackville AJA delivered the unanimous judgment of the Court of Appeal. 
 
The Court of Appeal noted there was little discussion or argument about the duty which was owed which was “a duty to take 
reasonable care to avoid a foreseeable risk of injury to the person concerned.”  However, the Court of Appeal commented that 
the relevant issue was not so much whether the system of cleaning was “reasonable” but rather the critical issue was that 
identified in Section 5B(1)(c) of the Civil Liability Act 2002.  
 
In Sackville AJA’s view, this was: 

 “whether the appellant(Arabi) had discharged the burden of proving that the respondents (the cleaners and the 
owners) had failed to take such precautions against the risk of harm to the appellant (Arabi) as, in the circumstances, 
a reasonable person in the position of the respondents (the cleaners and the owners) would have taken.  In 
determining that question, His Honour was bound to consider, among other relevant things, the matters set out in 
5B(2) of the Civil Liability Act 2002 as follows: 

� the probability that the harm would occur if care were not taken; 

� the likely seriousness of harm; 

� the burden of taking precautions to avoid the risk of harm; 

� the social utility of the activity that creates a risk of harm.” 



The Court of Appeal noted the trial judge was bound to give adequate reasons for his conclusions that Arabi had failed to 
discharge the burden on him and although those reasons need not be lengthy, they do need to expose the judge’s reasoning 
process.  In this case the Court of Appeal held that the judgment did not adequately expose the reasoning process, however 
the absence of adequate reasons does not necessarily mean that a new trial will be ordered.  In this case the Court of Appeal 
went on to consider the evidence.  The Court of Appeal noted there was no evidence of industry standards or practice at any 
comparable shopping mall or any evidence that demonstrated a general practice of inspections at least every 10 minutes was 
appropriate as argued by Arabi. 
 
Sackville AJA noted: 

“Every slipping case must depend on its own circumstances.  The absence of expert or industry evidence may not 
matter if, for example, the evidence suggests that the occupier simply did not have any system of regular inspection of 
the premises for the purpose of detecting and cleaning up potentially dangerous spills.  Similarly, an injured person 
may be able to establish a breach by an occupier of its duty to exercise reasonable care by demonstrating that the 
occupier had a system in place, but the system was not in operation at the time the accident occurred.” 

 
In this case the system of cleaning incorporated keeping records of inspections and, variations on inspection times were due 
to particular demands on cleaners at relevant times.  The burden of proving that the cleaners breached their duty of care was 
borne by Arabi and the Court of Appeal held that Arabi fell well short of discharging that burden. 
Sackville AJA noted: 

“In many, if not most, spillage cases the plaintiff will fail to prove a causal connection between breach and damage 
unless he establishes how long the substance had been on the premises but in some cases it may be possible to 
establish on the probabilities that a proper system would have eliminated the risk of injury even though it is not 
possible to determine how long the substance had been present.” 

 
In this case even if Arabi could establish the cleaners had breached the duty they owed, it was necessary for Arabi to prove 
that the breach caused his injuries and to do this he had to prove, on the balance of probabilities, that a proper system would 
have avoided his injury.  In this case the evidence did not demonstrate that the spill had probably been unattended for a period 
longer than a minute or two although it is possible that the spill had been there longer.   
Sackville AJA noted: 

“The Courts, in spillage cases, have tended to infer that an occupier’s breach of duty was causally linked to the 
customer’s injury where the occupier had no system of inspection in place at all or where a system of periodic 
inspection was in place but had not been in operation for some time prior to the injury being sustained … 

In such circumstances it had been held that a plaintiff can succeed without necessarily establishing the precise time of 
the accident or the precise length of time the spillage was on the floor.  It may be more difficult to establish that the 
absence of a proper system caused the plaintiff to fall where the defendant had a system of regular inspections, but 
during the relevant period conducted each inspection less frequently than is reasonable in the circumstances.” 
 

At the end of the day the trial judge’s decision to reject the claim was correct. 
 
Arabi’s claim failed as Arabi did not discharge the onus on him which was to establish that the cleaning company had 
breached its duty of care.  A balancing of the indicia specified in Section 5B(2) of the Civil Liability Act 2002 based on the facts 
proven at the trial resulted in the conclusion there was no breach of duty.  
 
Parent's Not Liable For Fall From Bunk Bed 
 
Your little ones invite their friends over for a stay.  You have bunk beds, a great source of entertainment for kids.  Whilst trying 
to descend from the top bunk, the friend falls and suffers a significant injury.  So, are the parents to blame? 
 
The Supreme Court of NSW in Shaw v Thomas was called on to consider a claim by a child who was seriously injured when 
he fell whilst descending from the top level of a bunk bed at the home of his young friend.  In the original trial Justice Kirby 
found the parents had been negligent and awarded damages of $853,396.   
 
Cameron Thomas was 10 years of age.  He descended from a height of approximately 1.4 metres which was approximately 
equal to his own height.  He was sitting on the side of the bed with his legs dangling down.  He had used the middle frame of 
the end of the bed to get up onto the top bunk and, on previous occasions, he used the frame to get both up and down and 
this was easily accessible to him.  There was a chest of drawers next to the bunk bed but no ladder to climb down from the 
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bunk bed.  Cameron fell whilst descending from the bed and not using the middle frame. 
 
Children had previously stayed at the home and slept in the bed without incident. 
 
The substantial judgment in favour of Cameron resulted in an appeal to the Court of Appeal.   
 
The Court of Appeal ultimately rejected Cameron’s claim determining that the Shaws did not owe Cameron Thomas a duty of 
care.  The Shaws were occupiers of the premises and as Cameron was a lawful entrant the occupiers owed him a duty to take 
reasonable care to avoid a foreseeable risk of injury.  The Court noted that the existence of such a duty was reinforced by the 
fact that Cameron was a child who had been invited to stay overnight and in respect of whom the Shaws were accordingly 
temporary custodians.  
 
The Court of Appeal noted the extent of the duty was to take reasonable care to prevent injury to an entrant “using reasonable 
care (on the entrant’s part) for his own safety”.   
 
Macfarlan AJ noted: 

“The weight to be given to an expectation that the other (person to whom the duty is owed) will exercise reasonable 
care for his or her own safety is a matter of factual judgment.  It may depend upon the circumstances of the case.” 

 
The Court of Appeal noted: 

“The content of the occupier’s duty to exercise reasonable care for the safety of an invitee must, of course, vary with 
the circumstances including the degree of knowledge or skill which may reasonably be expected of the invitee and the 
purpose for which the invitee enters upon the premises.” 
 

The Court of Appeal noted where the entrant is a child the standard of safety must be applied with due regard to the physical 
powers and mental faculties which the occupier knew or should have known the child to possess.  As the Court of Appeal 
noted “youngsters obviously cannot be judged by adult standards”.  The Court of Appeal noted that the extent of the duty and 
the question of whether it had been breached must be judged by reference to the relationship between the plaintiff and the 
defendant and the defendant’s knowledge of the circumstances and characteristics of the plaintiff.  The duty was not to be 
measured by the conduct of other children falling within the class of children who might attend the premises. 
 
Section 5B of the Civil Liability Act 2002 contains provisions which require the Court to consider when assessing a claim which 
include: 

� whether the risk was foreseeable; 

� whether the risk was not insignificant; 

� whether a reasonable person would have taken precautions against the risk of harm; 

� if precautions would have been taken, what was the probability that the harm would have occurred if the precautions 
were not taken? 

� what was the likely seriousness of the harm? 

� what was the social utility of the activity that created the risk? 

� what was the burden of taking precautions to avoid the risk? 

 
The two factors which the Court of Appeal dwelled on were whether or not the risk was not insignificant and whether or not a 
reasonable person would take precautions.   
 
The Court of Appeal determined that the risk of Cameron falling and injuring himself whilst descending from the bed in 
question was one that was “not insignificant”.  There is always a risk of injury when children climb up and down from elevated 
surfaces.  Even though Cameron was 10 years of age, the Court of Appeal did not consider the risk of him suffering a mishap 
in doing so was insignificant.  Accordingly that hurdle was overcome by Cameron. 
 
However, the Court determined that a reasonable person in the position of the Shaw’s would not have taken precautions 
against the foreseeable risk of injury by ensuring that the bunk bed had a ladder and guard rail.  It was noted the duty of care 
imposed is an obligation to exercise reasonable care.  It does not impose a duty to prevent potentially harmful conduct.   
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The Court of Appeal noted: 

“The fact that what was an undoubtedly tragic accident might, or even would, not have occurred if the bunk bed had 
had a ladder and guard rail does not answer the question of whether there was a failure by the (Shaw’s) to take 
reasonable care.” 

 
The Court of Appeal noted the probability that harm would occur if care were not taken was a very low one.  Cameron was a 
child who appeared to have normal strength and agility.  The Court of Appeal noted the risk of a normal 10 year old child not 
being able to safely negotiate a descent from such a low height without using a guard rail or ladder was very small indeed.  
Ordinarily one would expect a child of that age to descend simply by easing his or her backside off the bed and jumping a 
short distance to the floor Macfarlan AJ determined: 

“Reasonable people (in the Shaw’s position) would in my view have considered that if, which they would have thought 
was unlikely, any normal 10 year old using the top bunk had any uncertainty about being unable safely to jump or 
ease him or herself down, that child would have used the bars at the end of the bed to guide his or her descent, as 
Cameron had done on previous occasions.” 

Macfarlan AJ also concluded that it was necessary to consider the facts rather than some hypothetical position and concluded: 

“Whereas I do not consider that reasonable persons in the position of the (Shaw’s) would have responded to such a 
risk as there was by installing a guard rail on, and ladder to the top bunk.  The question as to what precautions would 
have been appropriate to take to guard against any risk of harm if Cameron had been asked to sleep on the top bunk, 
if Cameron had been younger than 10 or if the top bunk had been higher does not arise.” 

The Court of Appeal noted that: 

“The burden of taking precautions to avoid the risk of harm was not of great significance in the case as the probability 
of harm occurring and the likelihood of any harm being serious were both very low”.   

 
Ultimately the Court of Appeal determined that the Shaw’s did not fail to act in the manner in which reasonable persons in their 
position would have acted. A reasonable response did not require the Shaws to have guard rail and a ladder for the bunk bed 
for Cameron. A different result would probably follow if Cameron was much younger. 
 
An unfortunate outcome for Cameron Thomas but no doubt a welcome one for those with young children who invite friends to 
their home and also for household liability insurers. 
 
Occupiers do owe a duty of care to legal entrants to their premises.  The assessment of a damages claim against an occupier 
in NSW turns on the consideration of the provisions of Section 5B of the Civil Liability Act 2002.  As can be seen in this case a 
balanced approach to the assessment of risk and the action which a reasonable person would take when confronted with that 
risk can result in the defeat of a claim for damages brought by a tragically injured young child. 
 
Actions Against Insurers – Claims Made Policies and  the Failure to Make a Claim 
 
In NSW the Law Reform Miscellaneous Provisions Act provides a mechanism for a person who brings a claim against an 
insured defendant to sue the insurer direct where the insured defendant is unlikely to be able to pay the claim.  This can be 
problematic where an insurer issues a claims made policy and it has not received notice of a claim or circumstances during 
the period of insurance. 
 
In our August newsletter we considered a NSW Court of Appeal decision in Peter Gorczynski v W&FT Osmo Pty Ltd which 
determined that Section 54 of the Insurance Contracts Act can have application to a claims made policy and can operate to 
prevent an insurer from avoiding liability under a claims made policy by reason of the non-notification of a claim during the 
period of insurance, where proceedings have been commenced directly against the insurer pursuant to the Law Reform 
Miscellaneous Provisions Act. 
 
Gorczynski’s case serves as a warning to all insurers that Section 54 of the Insurance Contracts Act can and will come into 
play for claims made by third parties upon professional indemnity insurers pursuant to Section 6 of the Law Reform 
Miscellaneous Provisions Act 1946 even when an insurer has not received notice of a claim or notice of the circumstances of a 
claim from the insured. 
Further light has been thrown on this area of the law by a recent decision of the NSW Supreme Court in Eastern Creek 
Holdings v Axis Speciality Europe Limited.  In that case Siena Constructions Pty Limited had entered into a Design and 
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Construct Contract under which it agreed to design and construct a hotel at Eastern Creek.  Axis had issued a professional 
indemnity insurance policy which required the disclosure of “claims” defined to be “the receipt by the insured of a demand for 
compensation made a third party against the insured in the form of a Writ, Statement of Claim, Summons, Application 
originating legal or arbitrary process, Cross Claim, Counter Claim or third party or similar third party notice or any other form of 
written or verbal notice.”  Eastern Creek Holdings made a written demand upon Siena Constructions during the period of 
insurance indicating it reserved its rights to pursue Siena in relation to issues in dispute. 
 
The parties in the case conceded that in order for leave to be granted to proceed against the insurer it must be shown that: 

� there was an arguable case against the insured; 

� that there was an arguable case that the policy responded; and 

� that there was a real possibility that if judgment was obtained the insured would not be able to meet it. 
 
The parties agreed that the only substantive issue was whether there was an arguable case that the policy responded.  The 
contention by Axis in that regard was that no claim was made or circumstances notified in the period of insurance and that the 
professional business “did not arise out of project/construction management” which was the profession described in the policy. 
The Court noted “it is to be stressed that the plaintiff (Eastern Creek Holdings) must do no more than show that it is arguable 
that the policy responds.  Whether it in fact does so is a matter for final hearing.” 
 
The Court determined that the activities of the insured out of which the claim arose were capable of being viewed as part of 
the conduct of carrying on the business of project/construction managers and it was undoubtedly arguable that the insured’s 
conduct complained of may be viewed as that of a business of project/construction managers. 
 
On the issue of the failure to make a claim the Court noted that on the face of the policy the issue was not one that the policy 
did not respond but rather one that Eastern Creek had no arguable answer to a defence which Axis might raise in the future, 
namely no claim was made to the policy.  The Court noted that as Eastern Creek had established it had an arguable claim 
against an insured and had suffered loss as a consequence of the conduct of the insured it was arguable that the policy on its 
wording responded to the risk and that was sufficient to grant leave to proceed against the insurer direct. 
 
It was also noted that Section 54 of the Insurance Contracts Act could come into play which would potentially excuse a breach 
of the claim notification provisions in the insurance policy and prevent Axis from avoiding liability for Eastern Creek’s claim. 
So that at the end of the day an action is now on foot against Axis where it did not receive notification under a claims made 
policy from an insured during the period of insurance. 
 
Professional indemnity insurers continue to be exposed to claims for circumstances which have not been notified during the 
relevant period of insurance even where an insured is placed in liquidation. 
 
Breach of Confidential Information Obligations Just ified Dismissal 
 
Information and intellectual property owned by a business is an asset that businesses want to protect. Whilst there are various 
terms which are implied in employment arrangements which include that employees will not use company assets for their own 
personal advantage as well as that they will abide with a duty of good faith and confidence, employers should also have 
written confidentiality clauses in their employment agreements or policies to protect their confidential information. 
 
Recently the Full Bench of Fair Work Australia confirmed that an employer had a right to summarily dismiss an employee who 
had breached his confidentiality obligations to the employer.  
 
In the matter of Batov v Invensys Rail Pty Limited, on 26 July 2010,the Full Bench confirmed the decision of Deputy President 
Hamilton where the Deputy President dismissed Batov’s claim that he had been unfairly dismissed. 
 
Batov was employed as a senior software engineer in the research and development department of Invensys.  During his 
employment he was required to contribute to the generation of new technology and the development of an intellectual 
property.  His contract of employment provided that all intellectual property, copyright and patent entitlements would be owned 
by the employer and exploited by the employer at its absolute discretion.  In addition, Batov signed a confidentiality agreement 
which restricted his ability to disclose confidential information obtained during his employment.  The confidentiality agreement 
also stated that all intellectual property created by Batov during his employment or as a result of his employment, would be the 
property of Invensys.  Batov was given training by the employer in respect of his obligations of confidentiality. 
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 During his employment Batov took a computer code from the internet. He made approximately 39 changes to the code in 
response to the demands of his Invensys’ clients and put the changed code back on the internet.  
 
The changed code was found by Deputy President Hamilton to fall within the definition of intellectual property which had been 
developed by Batov during the course of his employment.  The placing of the changed code back onto the internet was found 
to be a breach of the confidentiality agreement and the required assignment of intellectual property rights to his employer. 
 
Consequently the Full Bench confirmed there was a valid reason for the termination of Batov’s employment. 
 
The Full Bench also found Batov was notified of the reason for his termination.  A project manager at the employer had a 
meeting with Batov and asked him about the computer code.  Batov confirmed he brought the code to the employer from the 
public domain, changed it to suit his employer’s clients and then put the changed code back into the public domain.  It was put 
to Batov that he had breached his confidentiality agreement.  Batov was asked for his response.  Batov stated that he did not 
have anything to say.  It was also accepted Batov was told that his actions were a “total breach of his employment contract” 
and it was “considered gross misconduct and the reason for his instant dismissal.”  Batov was dismissed. 
 
Batov brought proceedings claiming unfair dismissal.  The Full Bench confirmed the claim by Batov should fail. 
 
Employment Of Insurance Brokers And Post Employment  Restraint Of Trade Provisions 
 
Employees are the most valuable assets for a business.  However, when an employee leaves, they can have detrimental 
effects on that business, particularly if they move to a competitor and try to poach clients. 
 
Businesses will usually seek to include clauses in employment contracts which restrain employees from soliciting clients after 
they leave.  Sometimes a Deed of restraint is required as part of the employment relationship. Where a former employee is in 
regular contact with clients and is the key person responsible for maintaining client relationships, provided there are clear 
restraint provisions in the employment agreement, a business can take action to seek an injunction to restrain the former 
employee from approaching the businesses’ clients after the employee resigns. 
 
The New South Wales Supreme Court in OAMPS Insurance Brokers Pty Limited v Peter Hanna had cause to consider the 
terms of restraint that was appropriate for an insurance broker who had resigned from OAMPS to pursue employment with 
another insurance broker, Strathearn.   
 
Hanna’s employment agreement contained provisions about confidentiality and protection of the company’s interests.  The 
relevant clauses in the agreement were as follows: 

“Confidentiality  

You shall not at any time during the agreement period or after its termination discuss or disclose information including 
confidential information, processes, materials, costs, or secrets relating to any aspect of this agreement or any of the 
business or other affairs of the Company or any of its related companies or clients of the Company or any of its related 
companies to any person without the Company’s express agreement, except that which may be required in the 
performance or discharge of duties under this agreement. 

You shall not make use of any such information, process or document to which you have had access during the period 
of your employment at any time during the agreement period or after its termination except on behalf of the Company, 
and in particular you will not use such information for your own purpose or for any purpose which is adverse to the 
interests of the Company. 
Without limiting the generality of the above, confidential information includes the following: 
The Company’s client and supplier lists; 
Information about the Company’s clients; 
The Company’s financial information including prices, costs and margins; 
Information about the Company’s business strategies and identified business opportunities; 
The Company’s intellectual property, insurance policies, and computer formats; 
Information which if disclosed might cause harm to the Company’s business or advantage a competitor; 
Information about the Company’s administrative procedures and business; 
The Company’s know how including trade secrets, technical data and formulae, technical analysis, underwriting 
practises and models, computer programmes, research records, market surveys, market analysis, competitor 
information, slogans, technology information, sales techniques, designs, and copyright. 
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Protection of the Company's interests 
The enclosed copy of a Post Employment Restraint Deed at Schedule 2 forms part of your Employment Agreement. 
Please read this carefully and seek advice if necessary before signing and returning it with your Employment 
Agreement. Your acceptance of this offer will not be valid unless you also execute the Schedule. 

 
Hanna was required to enter into a post-employment restraint deed, which was in the following terms: 

“Operative Clauses :  
1. To reasonably protect the goodwill and the legitimate business interests of the Company, during the Restraint 
Period and within the Restraint Area (referred to below), you will not, without prior written consent of the Company, 
directly or indirectly:  

(a) Entice or solicit, or assist another person to entice or solicit, an employee, contractor, officer, agent or supplier of 
the Company with whom you have had dealings prior to your employment ending, to cease to provide services to the 
Company;  

(b) Canvass, solicit or deal with, or counsel, procure or assist another person to canvass, solicit or deal with any client 
of the Company with whom you have had dealings during the two year period prior to your employment ending.  

2. Restraint period  means, from the date of termination of your employment:  

(a) 15 months;  
(b) 13 months;  
(c) 12 months. 

Restraint Area  means:  

(a) Australia;  
(b) The State or Territory in which you are employed at the date of termination of your employment;  
(c) The metropolitan area of the capital city in which you are employed at the date of termination of your employment.  

prior written consent includes a documented list of Clients agreed and authorised in writing by the Company prior to 
the termination of your employment.  

3. The covenants given by you in this clause will apply, and may be enforced against you, regardless of the reason(s) 
for the termination of your employment.  
4. Each restraint contained in this Deed (resulting from any combination of the wording in clauses 1 and 2) constitutes 
a separate and independent provision, severable from the other restraints. If a court of competent jurisdiction finally 
decides any such restraint to be unenforceable or whole or in part, the enforceability of the remainder of that restraint 
and any other restraint will not be affected.” 

 
Hanna commenced employment with OAMPS on 8 October 1990 and resigned on 28 May 2010 to join a competitor.  His 
duties included the provision of insurance broking services to clients and overseeing services by other members of his team.  
The restraint prohibited him from canvassing, soliciting or dealing with any OAMPS clients with which he had dealings during 
the two years preceding his termination.  The restraint provision specified cascading periods and restraint areas such that if 
the Court determined that a restraint was too harsh, the Court should determine that a lesser period or area was appropriate. 
 
Hanna left OAMPS to join Strathearn.  His employment conditions with Strathearn included a base salary and a bonus based 
on income for clients introduced over and above a specified threshold.  There was evidence that Hanna contacted a number of 
OAMPS clients. 
 
OAMPS commenced proceedings in the Supreme Court seeking an order that Hanna be restrained from conduct in breach of 
the terms of the restraint provisions in the restraint deed.  It was argued that the restraint deed was void for uncertainty by 
virtue of the cascading nature of the duration and geographic coverage. That argument was rejected. 
 
In New South Wales, the Restraint of Trades Act 1976 applies in these situations.  
 
The Court noted that the legal principles applicable to the operation of that Act and to assessing the validity and operation of 
the restraint deed can be stated as follows: 

a) “ under the Act a restraint is valid to the extent to which it is not against public policy, even if not in severable terms; 

b)  a restraint is invalid as contrary to public policy unless the restriction it imposes is reasonable in the interests of the 
parties; 
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c)  reasonableness is a question of law. OAMPS has the onus to prove the circumstances from which reasonableness 
can, as a matter of law, be inferred;  

d)  the principal interest the Restraint Deed protects is OAMPS’ customer connections; 

e)  the fact that the parties have, at arms length, agreed to the terms of the Restraint Deed and acknowledged its 
reasonableness is to be taken into account and indicates, subject to the relevant circumstances, that it is; 

f)  an employer’s customer connection is an interest which can support a reasonable restraint of trade, but only if the 
employee has become, vis-a-vis the client, the human face of the business, namely the person who represents the 
business to the customer; 

g)  an employer is not entitled to require protection against mere competition. Covenants that restrain competition are 
invalid unless they are reasonably necessary to protect legitimate business interests; 

h)  the effect of the Act is that the Court must first determine whether the alleged or apprehended breach or breaches 
infringe or will infringe the terms of the restraint properly construed. Next, it must determine whether the restraint in 
its application to the breach or breaches offends public policy. If it does not then in its application to the alleged 
infringing conduct the restraint is valid unless the Court makes an order under s 4(3) of the Act. The effect of s 4(1) 
of the Act is that in determining the validity of the restraint, attention must be focussed on actual or apprehended 
breaches not on imaginary or merely potential breaches; 

i)  the Court gives considerable weight to what parties have negotiated and embodied in their contracts, but a 
contractual consensus cannot be regarded as conclusive, even where there is a contractual admission as to 
reasonableness; 

j)  the validity of the Restraint Deed is to be tested at the time of entering into the contract and by reference to what 
the Restraint Deed entitled or required the parties to do rather than what they intend to do or have actually done.” 

The onus was on OAMPS to establish the restraint deed was reasonable to protect its legitimate business interests and it had 
to adduce evidence of facts from which reasonableness could be inferred.  The Court was satisfied in this case that a restraint 
period of 12 months was an appropriate restraint.  The Court noted when arriving at this period that 12 months was 
reasonable as clients contacted by Hanna had policies of insurance that expired every 12 months and the renewal dates were 
spread out throughout the year and 12 months would give OAMPS adequate opportunity to protect its legitimate interests. 
 
Businesses can effectively protect their clients from being poached when an employee ceases employment through the use of 
carefully crafted restraint provisions in employment agreements and deeds. 
 
OH&S Roundup 
 
Challenge to the Constitutional Validity of the NSW  Occupational Health and Safety Act 
 
Following on from the High Court’s decision in Kirk v The Industrial Relations Commission, the Full Court of the Industrial 
Court of NSW has been called on to determine the constitutional validity of the provisions in the Occupational Health and 
Safety Act which deem directors and persons concerned in the management of a corporation to have committed the same 
offence as the corporation.   
 
Section 8 of the OH&S Act imposes an obligation on an employer to ensure the health and safety and welfare at work of all of 
its employees.  Section 26 is a deeming provision.  If a corporation contravenes one of the general duties to ensure safety, 
each director and each person concerned in the management of the corporation is deemed to have contravened the same 
provision subject to defences that: 

� the person was not in a position to influence the conduct of the corporation in relation to its contravention; or 

� the person being in a position to influence the conduct, used all due diligence to prevent the contravention. 

 
In Morrison v Chevalley WorkCover brought proceedings against an employer, Hunter Quarries Pty Limited and three 
directors, Richard Badior, a director and quarry manager, Grahame Chevalley, the managing director and Hilton Grugeon, a 
director and chairman of the Board Of Directors. 
 
The offences arose out of an incident when a truck was descending a haulage road at Hunter Quarry and left the haulage 
road, went over an embankment and rolled over.  The driver was killed in the incident. 
 
The defendants challenged the charges on the basis that they did not properly particularise or identify the measures that 
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should have been taken by the company or the directors.  It was also argued that Section 26 was constitutionally invalid.  
 
In Kirk’s case the High Court held that a charge under the OH&S Act must plead the acts or omissions of the defendant that 
created the risk to safety.  Essentially the High Court determined that a defendant could not be expected to know what it 
should have done unless it was set out in the charge.  The charge must identify the acts or omissions needed to be addressed 
by a defendant that may seek to argue its defence.  
 
The question in this case was whether or not the decision in Kirk required charges brought against directors to separately 
plead and particularise the charges against the directors so as to identify the acts or omissions of the directors as distinct from 
the corporation. Unfortunately for directors and persons concerned in the management of a corporation the Full Court 
determined that all that was necessary was to identify the elements that made up the alleged charge against the corporation. 
 
In this case the Full Court considered that the particulars adequately identified the acts or omissions of the corporation that 
created the risk and contained a clear statement of the corporation’s alleged omission.  The Full Court noted that the 
allegations were clear statements of the alleged omissions and if further information was required relating to any of the failures 
it would be open for a trial judge to order an amendment or that  particulars be provided or for the defendant to seek further 
and better particulars of the charges.  The Full Court concluded there was no need for the particulars to specify the actions 
that needed to be taken by the directors as it was enough that the charge provided the particulars needed in a prosecution 
against the company. 
 
The Full Court also determined that Section 26 of the OH&S Act was constitutionally valid.   
 
The Full Court noted that the OH&S Act is concerned with regulatory or quasi criminal offences which may be distinguished 
from true criminal offences.  The Full Court noted the legislation proceeded on the basis that behind a corporation is a 
controlling mind (directors and persons concerned in the management) and that corporation must act through living persons 
who should not escape liability for the contravention by the corporation unless it could be shown that these individuals were 
not in a position to influence the conduct of the corporation in relation to its contravention or that these individuals, being in 
such a position, used all due diligence to prevent the contravention by the corporation.   
 
The effect of Section 26 is to reverse the onus of proof which would otherwise rest upon the prosecution to prove each director 
and each person concerned in the management of the corporations is involved in the corporation however that did not 
invalidate the provision. A defendant could still escape conviction if they could show that they were not in a position to 
influence the conduct of the corporation in relation to its contravention of the provision, or the defendant, being in such a 
position, did not use all due diligence to prevent the contravention by the corporation.  It was noted that the reversal of onus of 
proof is commonly found in regulatory offences, and further Section 26 does not create an offence itself but rather a director is 
taken to have committed the same offence as the corporation. 
 
Whilst it was argued that the effect of Section 26 was that there is no presumption of innocence and that removed the capacity 
of a defendant to run the defence based on any and all available evidence related to the offence the Full Court noted that guilt 
was only established if there was a finding that the corporation had contravened the Act and that the defendant had failed to 
make out the available defences. Accordingly the argument was rejected. 
 
At the end of the day the challenge to the constitutional validity of Section 26 failed and we now know that charges against 
directors and persons concerned in the management of a corporation need only identify the elements that make up the alleged 
charge against the corporation rather than any alleged conduct of the directors and persons concerned in the management of 
a corporation. 
 
The Principle Of Totality – A Saving Grace 
 
Multiple convictions against a company for breaches of the OH&S may sometimes involve consideration of circumstances with 
common or recurring elements particularly when the offences occur within a few days of each other. The principle of totality 
requires consideration of the overall criminality involved in offences and requires regard to the principle that a defendant is not 
to be punished more than once for elements that are common to offences. The principle of totality ensures that the aggregate 
sentence or penalty is just and appropriate.  So how does the principle of totality work in a prosecution? 
 
In the recent decision of the Industrial Court of NSW in Inspector Fraser v Formcom Holdings Pty Limited and Karabelas the 
Industrial Court considered three breaches of the Occupational Health & Safety Act by a company and its director arising out 
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of incidents at a construction site on three days, 19 July, 20 July and 4 August, 2006. 
Formcom Holdings Pty Limited and its director pleaded guilty to the three o breaches of the Occupational Health & Safety Act.  
The offences concerned three separate incidents which all took place at a construction site in Wollongong.  Formcom supplied 
labour and materials, and plant and equipment for the provision of form work and associated works in relation to a construction 
project.  Karabelas was the sole director of the company.  Formcom employed labourers and carpenters to construct the 
formwork.   
 
On 19 July 2006 an employee working on formwork fell from scaffolding which did not have adequate fall protection.  Catch 
platforms were more than 1.8 metres below the formwork decks and were not complete and were not free from penetrations. 
 
On the following day an employee was working on and next to a leading edge on a deck and there was no scaffolding and 
hand rail in place at the leading edge of the form deck and there was an incomplete temporary catch platform below the new 
deck.  The employee did not have any other form of fall protection such as a safety line.  It was noted that the company had 
knowledge of the existing problems with the temporary catch platform because of the 19 July incident but allowed its workers 
to work notwithstanding the problems.  There was no actual injury on 20 July 2006. 
 
On 4 August 2006 employees were once again placed at risk as a consequence of being permitted to work on the scaffold.  
Once again there was no injury. The Court noted that for a third time in a relatively short period and with full knowledge of the 
risk of falling from heights the company exposed an employee to the same risk of safety. 
 
Whilst the three offences only involved one injury the company’s decision to continue to work and expose its employees to 
risks militated that substantial penalties should be imposed. 
 
The Court determined that appropriate penalties for the offences were $100,000, $120,000 and $150,000 for the company and 
$15,000, $18,000 and $22,500 for the director.  However, the Court determined that the principle of totality should come into 
play which required the Court to reflect on the total criminality of the defendants as a whole.  The Court accordingly moderated 
the ultimate penalties down to $123,500 in total for company in respect to the three offences and $18,500 in total for the three 
director offences.  But for the principle of totality the total fines imposed on the company would have been $370,000 and 
$57,500 for the director.   
 
The case serves as a reminder that there is a need to adequately address risks once they are identified otherwise multiple 
prosecutions can follow if employers continue to expose employees to known risks.   
 
Workers Compensation-Psychological Injuries – Is Th e Claimant’s Perception Important? 
 
In late July 2010 two decisions in relation to psychological injury were determined by Deputy President Bill Roache in the 
Workers Compensation Commission in New South Wales.  The decisions of Attorney General’s Department v K (2010) NSW 
WCCPD 70 and Ponce v Department of Education and Training (2010) NSW WCCPD 77 examined the relevance of a 
worker’s perception when a psychological injury is caused by employment. 
 
In the decision of K the worker was a solicitor employed in that capacity with the Department of Education from December 
2000.  She claimed weekly compensation from 2 June 2009 as a result of a psychological injury allegedly received due to an 
excessive workload, chronic pain and harassment at work.  Although there was less of a dispute with regards to the 
development of the chronic pain condition a key element of the Deputy President’s decision focused on the worker’s 
perception of the harassment which led to the psychological injury.  Deputy President Bill Roache set out six specific 
conclusions to perception generally: 

� the employers take their employees as they find them. There is an “eggshell psyche” principal which is the equivalent 
of the traditional “eggshell skull” principal; 

� a perception of real events which are not external events can satisfy the test of injury arising out of or in the course of 
employment; 

� if the events which actually occurred in the workplace were perceived as creating an offensive or hostile working 
environment and a psychological injury followed it is open to the Commission to conclude that causation is 
established; 

� so long as events in the workplace are real, rather than imaginary, it does not matter that they affect the worker’s 
psyche because of a flawed perception of events because of a disordered mind; 
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� there is no requirement at law that the worker’s perception of events must have been one that passed some qualitative 
test based on an “objective measure of reasonableness”; 

� it is not necessary that the worker’s reaction to the events must have been “rational, reasonable and precautionate” 
before compensation can be recovered. 

 
Ultimately, in determining whether a worker has suffered a psychological injury the critical question is whether the event or 
events complained of occurred in the workplace.  Provided they occurred in the workplace and the worker perceived them as 
creating an offensive or hostile working environment and the injury followed causation will be established.  The Deputy 
President reminded the profession that a worker’s reaction to events will always be subjective and will depend upon their 
personality and circumstances.  There is no necessity to establish a reasonable response. 
 
A similar issue arose in the decision of Ponce and Deputy President Bill Roache made the same findings.  However, in Ponce 
the employer raised a section 11A defence in that the worker’s condition arose out of a performance appraisal.  Section 11A 
provides that an employer will have a defence to a psychological injury if the injury was wholly or predominantly caused by 
reasonable action taken or proposed to be taken by or on behalf of the employee with respect to a number of criteria including 
performance appraisal.  In Ponce a worker was simply informed of a mistake and asked questions about unrelated events 
pertaining to her husband’s political campaign. She was casually requested to advise whether these circumstances may have 
affected her work.  Deputy President Bill Roache commented that merely “addressing” performance is not sufficient to 
establish a defence under Section 11A.  A performance appraisal should be “somewhat like an examination … more like a 
limited discrete process with a recognised procedure through which the parties move in order to establish an employee’s 
efficiency and performance”. 
 
As such, the section 11A defence failed as the employer’s conduct was not characterised as performance appraisal for the 
purposes of section 11A. 
 
These two decisions make it clear that the Workers Compensation Commission will treat psychological claims with a degree of 
sympathy and workers with a less than robust psychological profile will ultimately be entitled to compensation.  Providing they 
can demonstrate that the events they complained of actually occurred at work, the events led to the development of a 
psychological condition, the fact that the worker perceived the event differently to a reasonable person is irrelevant. The 
decisions make it clear the response of a reasonable person is of no consideration in determining psychological injuries. 
 
Ponce also reminds us that in order to rely upon a reasonable performance appraisal defence when attempting to run a 
section 11A argument the performance appraisal must be a documented and a formal process rather than casual discussions 
about an employee’s performance.  We can almost hear the floodgates opening to add to the increasing number of 
psychological claims currently being litigated. 

 

 

 
 
Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  

This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 
specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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