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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
To Repair or not Repair?  That is the Question 
 
The recent decision of the Queensland Supreme Court in Cape York Airlines Pty Limited v QBE 
Insurance (Australia) Limited delivers a clear message to insurers that where a policy of 
insurance includes a right to elect to repair damaged property there must be a clear election to 
repair rather than pay for the damage and once a decision to repair has been conveyed 
prevarication by offering a settlement payment based on repair costs or attempting to limit an 
obligation to estimated repair costs can demonstrate that an insurer has not made a clear election 
to repair with the result that the insurer is obliged to compensate the insured for the property 
damage.   
 
Cape York Airlines owned a 1986 Cessna 208.  The aircraft suffered engine failure and ditched 
into the sea near Cairns.  The aircraft was partially submerged in seawater and some 42 hours 
later was recovered.   
 
Cape York Airlines held an aircraft insurance policy which insured the aircraft on an agreed value 
basis for $1.8 million and provided cover for loss of use at a rate of $1,500 per day for 90 days 
after the first 14 days of downtime.   
 
The policy also provided the insurer with the option to “pay for, repair or pay for the repair of, 
accidental loss of or damage to the aircraft”.   
 
The insurer was of the view that the aircraft could be repaired and was not a total constructive 
loss and obtained a repair estimate.  The repair estimate was revised at a later time, after the 
supply of additional information by Cape York Airlines, The revised repair costs were 
approximately $1 million.   
 
The insurer forwarded a letter to Cape York Airlines stating: 

“We have the option to pay for, repair or pay for the repair of accidental loss or damage to 
the aircraft …. could you please instruct Aircraft Structures International Corporation to 
proceed with the repairs to the aircraft as per their estimate.  We enclose an authority to 
repair for your signature …. Our interest is limited to the cost of the accidental repairs as 
quoted in accordance with your entitlement under the policy.” 

 
Cape York Airlines were not convinced that the aircraft could be repaired after being immersed in 
tropical saltwater.  It also had doubts that a US repairer would be able to return the aircraft to 
service in accordance with Australian Civil Aviation Safety Authority Standards.  Finally, Cape 
York Airlines was concerned that the resale value after repair would be significantly reduced.   
 
An exchange of correspondence followed, dealing with the viability of repairing the aircraft and 
during this time the condition of the aircraft deteriorated due to corrosion.  The insurer’s 
correspondence indicated that it regarded its liability limited to the initial repair costs which did not 
include repairs due to further corrosion caused by the delay in having the aircraft repaired. 
 
Cape York Airlines obtained its own repair estimate which was approximately $400,000 more than 
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 the insurer’s but they were still not prepared to proceed with repairs and commenced proceedings in the Supreme Court of 
Queensland, seeking to enforce their rights under the policy. 
 
During the Trial Cape York Airlines argued that the insurer had not made a clear and unequivocal election between its different 
contractual rights within a reasonable time of the claim having been made, with the consequence that the insurer was liable to 
pay the agreed value.  The insurer argued that its election had been made and it was Cape York Airlines that had refused to 
allow repairs and therefore repudiated the contract. 
 
Daubney J sided with Cape York Airlines and ultimately required the insurer to pay the total agreed value.  The Court 
determined that the insurer had not made a clear and unequivocal election to pursue its rights under the contract to repair the 
aircraft.   
 
Justice Daubney noted that in previous cases it had been held: 

“The words or conduct ordinarily required to constitute an election must be unequivocal in the sense that it is 
consistent only with the exercise of one of the two sets of rights and inconsistent with the exercise of the other.” 

 
Daubney J also noted: 

“A party called on to make an election is in a situation in which that party is confronted with a number of mutually 
exclusive courses of action (specifically in this case under a contract) between which the party must in fairness to the 
other party, make a choice.  The choice is between inconsistent rights and involves not merely the affirmation of the 
chosen course but the abandonment of the others.” 

 
Daubney J determined that the correspondence from the insurer was not a clear and unequivocal notification of the option to 
repair given under the policy but was rather a request by the insurer for Cape York Airlines to instruct the repairer to proceed 
with repairs of the aircraft as per their estimate.  Daubney J placed weight upon the fact that the repair quote was an estimate 
and there was never a binding quote.  Daubney J viewed the exchange of correspondence as an attempt by the insurer to fix 
the quantum of its liability to the repair estimate for the purpose of negotiating a cash settlement.  Whilst Daubney J noted that 
this of itself is not objectionable once it had made an election this was clearly not what had occurred in this case. 
 
Justice Daubney noted the correspondence from the insurer included words requesting Cape York Airlines to “instruct Aircraft 
Structures International Corporation to proceed with the repairs to the aircraft as per their estimate.” 
 
What was required was for there to be a requirement to proceed with repairs, not limited to that estimate. 
 
The Judge found favour with the view that if the insurer had made an election to repair then it did not need to go through the 
charade of providing to Cape York Airlines the repair estimate at all, it merely had to affect repairs.  The insurer would have 
been entitled to take and reinstate the aircraft and Cape York Airlines could not legally prevent it from doing so.  Daubney J 
concluded that there was no evidence of an unconditional demand upon Cape York Airlines to deliver up the aircraft for 
repairs.  Daubney J did not view the delivery of an authority to repair as constituting an unconditional demand. 
 
At the end of the day the Court awarded Cape York Airlines damages based on the agreed value of the aircraft, together with 
the loss of use allowance for 90 days and interest, which after a six year and four month delay before the claim was heard, 
resulted in more than $1.2 million in interest.  The damages awarded totaled $3,171,886. 
 
Insurers that seek to exercise a contractual right to repair property damage need to do so in a way that an insured is left with 
no doubt that there has been an election to repair.  An insurer should demand the delivery up of the damaged property to 
facilitate the repair. Any refusal by the insured to do so will result in a repudiation of the contract.  However, in this case it was 
held that there was no clear demand to deliver up the aircraft.   
 
Insurers should also note that once an election to repair has been exercised, any attempt to limit obligations to repair 
estimates may be seen as an attempt by the insurer to inappropriately limit its rights as the insurer will be obliged to carry out 
the repair of the loss without any limitation. 
 
An option to repair must be exercised by clear and unequivocal language that leaves the insured under no doubt that the 
insurer has elected to exercise a contractual right to repair the damage. It is not necessary to secure the consent of the 
insured to the repair. If the insured fails to deliver up the property it will be in breach of terms f the insurance contract. 
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Labour Hire Or Outsourced Services  
 
Labour hirers will always owe a duty of care to their employees when they are placed with a host.  Where the host is in control 
of processes undertaken by an employee lent on hire an injury to that employee will often be attributable to negligence on the 
part of the host.  Often where a labour hire employee is injured proceedings will be commenced by the employee against the 
labour hirer claiming work injury damages and against the host claiming damages for negligence.   
 
When the Court comes to apportion liability between the labour hirer and the host the factual matrix which reflects the 
arrangements between the two businesses must be carefully considered.  In our August edition of GD News we considered 
the NSW Court of Appeal’s decision in Unilever Australia Pty Limited v Pahi which confirmed that in situations where 
processes have been outsourced and the labour hirer assumes supervisory responsibility and control over the tasks allocated 
to its employees it can be solely liable for injuries to its employees.  That decision considered the High Court’s decision in 
Leighton v Fox and confirmed that Leighton v Fox has application to the labour hire industry and that a business that engages 
an independent contractor such as a labour hirer does not necessarily have control over the hired employees and the duty 
owed by a hirer is not the same as that owed by the employer. 
 
Following on from the judgment in the Unilever case Justice Hoeben in the NSW Supreme Court was called on to determine a 
damages claim brought by a labour hire employee in Jeff v Rio Tinto and Roche Mining.   
 
Jeff was an employee of Damstra Mining Services.  Damstra was a labour hire company which provided skilled employees to 
Roche Mining.  Roche was in charge of running the Wambo Coal Mine and owned plant and equipment used at the mine.  The 
workforce at the Wambo Mine was a mixture of Roche personnel and Damstra personnel.  Damstra personnel made up about 
20% of the workforce.  Damstra personnel wore Damstra uniforms and Roche personnel wore Roche uniforms.  Induction 
training was provided by Damstra and further induction training was provided by Roche when Damstra employees attended 
the site.  Jeff’s work was controlled on a day to day basis by a site supervisor employed by Roche who would give him 
directions as to what he was to carry out and during the night shift on weekends a Damstra shift foreman would be the 
supervisor of Jeff.  During the rest of the time the shift foreman would be a Roche employee.  The safety officer at the mine 
was an employee of Roche.  He gave directions to Jeff and other Damstra employees relating to OH&S.  The safety officer 
conducted tool box meetings and was responsible for testing and approving personnel to us particular items of machinery. 
 
Jeff was injured when he fell approximately 2.5 metres while climbing a ladder to gain access to the cabin of a caterpillar dump 
truck. 
 
Jeff did not proceed with his claim against Rio Tinto and only pursued Roche. Jeff could not claim work injury damages from 
Damstra as his injuries did not satisfy the threshold for work injury damage claims.  
 
Roche argued that the relationship between it and Jeff was akin to that of a principal and an independent contractor.  This was 
because Jeff was a highly qualified and experienced driver of specialised equipment.  As such Roche submitted that Jeff was 
a competent and independent worker who did not require any instructions, training or control.  It argued in those 
circumstances it did not owe a duty of care to him.  Roche relied on the decision of Leighton v Fox to argue that it was a 
principal that was not liable for the actions of an independent contractor. 
 
Justice Hoeben did not agree.  Hoeben J concluded the relationship between Jeff and Roche was considerably closer than 
that between a principal and independent contractor or that between an entrepreneur exercising a general supervisory role 
over a number of independent contractors.  Hoeben J noted the operation of the mine was never in the hands of independent 
contractors and certainly was never in the hands of Damstra or Jeff and the other plant operators.   
 
Justice Hoeben noted:  

“the distinction between the circumstances of this case and those in Leighton v Fox is readily apparent.  In Leighton v 
Fox their Honours said …. that provided the head contractor engaged a competent contractor and placed the activity 
of concrete pumping in the contractor’s hands, the head contractor was not subject to an ongoing general law 
obligation with respect to safety of the work methods employed by the contractor or those with whom the sub-
contractor contracted.”   

 
Here the relevant activity had not been placed in the hands of either Damstra or plant operators employed by Damstra such as 
Jeff. 
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 Hoeben J accepted that the basic principle remains that a principal has no duty to retain control of the system of work if it is 
reasonable to engage the services of an independent contractor who is competent to control the system of work without 
supervision and the activity has been placed in the hands of the independent contractor. 
 
Hoeben J considered the decision in the Unilever case and noted there was a significant distinction in this case.  The Court of 
Appeal in Unilever’s case determined that ESP was solely liable for an injury to an employee.  The Court of Appeal noted that 
ESP was responsible for and carried out direct supervision of its employees .In the Unilever case ESP had a full time on site 
supervisor who designed, implemented and monitored the workflow system undertaken by ESP employees.  In the present 
case there was no such supervision. 
 
Hoeben J concluded that the risk of a driver falling while using the rigid ladder system was foreseeable and not an insignificant 
one.  It was clear that the step ladder above the bumper bar was too steep and the hand rails on it were inadequate and that 
exposed persons using the ladder to a risk of injury.  The expert evidence was unanimous in its assessment that there was a 
design flaw in the access to the driver’s cabin. 
 
The Court concluded that a reasonable person in the position of Roche would have responded to the risk of injury by 
retrofitting a transverse stairway to those vehicles. 
 
Hoeben accepted that Roche had been negligent.   
 
When called on to consider the liability of the employer, Damstra,  Hoeben J noted:  

“Damstra’s liability arises essentially from the non-delegable duty which it owed to the plaintiff (Jeff) to take reasonable 
care for his safety.  It could not delegate that duty to Roche.  Apart from obligation at law, Damstra appears to have 
played no part in supervising the plaintiff or his work.  There is no evidence of any supervision by Damstra of the 
plaintiff (Jeff) at Wambo.  Damstra did not provide the dump truck.  Damstra did not set up or implement the system of 
work.  Damstra did not have any particular expertise in running an open coalmine.  Damstra made no risk 
assessment.  As a labour hire company Damstra had placed the plaintiff (Jeff) almost entirely under the control of 
Roche.  In those circumstances I consider that 20% best represents an appropriate apportionment of its liability to the 
plaintiff (Jeff) had it been sued by him.” 

 
So in this case the Roche was held 80% liable for Jeff’s injury and the liability of the labour hire company was 20%. 
Businesses will continue to use alternate labour supply models.  In some cases there will simply be the hiring of labour and in 
other situations there will be outsourcing of services. 
 
When considering whether or not a principal or a labour hire company is liable for injuries to employees of the labour hire 
business it is important to consider the supervision provided by the principal.  If the principal has truly outsourced services and 
provides no supervision and the service provider is truly an independent contractor the principal will not be liable for those 
injuries. 
 
A business that hires its employees to a host will continue to owe a duty to its employees and will usually have a liability in the 
order of 20% to 25% when it effectively has placed its employees in the hands of a principal who controls and supervises that 
person and is responsible for the complete system of work.  On the other hand where a business provides more than labour 
and provides a service and supervises and designs a system of work the principal using that business will have little or no 
liability to an injured worker employed by the provider of the service. 
 
The factual matrix of the arrangements will always be an important consideration when determining liability.  The question will 
be “ what is the real nature of the relationship” rather than simple arguments that the principal is not liable because it engaged 
an independent contractor or that the labour hirer has only a 20% to 25% liability as it did no more than simply supply labour to 
a principal.  A careful analysis of the relationship will always be required. 
 
Dangerous Recreational Activities 
 
The NSW Supreme Court in Laoulach v El Khoury was recently called on to consider whether or not diving from a vessel in 
Botany Bay was a dangerous recreational activity.  The consequences of a finding that the event was a dangerous 
recreational activity in NSW is that pursuant to the Civil Liability Act 2002 a person is not liable for harm suffered by another 
person as a result of the materialisation of an obvious risk of a dangerous recreational activity engaged.   



The Court was therefore called upon to determine whether or not there was an obvious risk and whether or not the activity was 
a “dangerous” recreational activity. 
 
Under the Civil Liability Act 2002 a dangerous recreational activity means a recreational activity that involves a significant risk 
of physical harm.  A recreational activity includes any sport (whether or not the sport is an organised activity), and any pursuit 
or activity engaged in for enjoyment, relaxation or leisure and any pursuit or activity engaged in at a place (such as a beach, 
park or other public open space), where people ordinarily engage in sport or any pursuit or activity for enjoyment, relaxation or 
leisure. 
 
Robert Laoulach was a passenger on a motor boat moored in Botany Bay when he dived from the bow of the vessel and his 
head struck the sandy bottom of the bay.  He suffered a significant fracture of the C5 vertebrae and consequent tetraplegia.  
He commenced proceedings in the Supreme Court claiming damages against four defendants, the persons in control of the 
boat.  The defendants were alleged to have failed to advise him of the risk of injury from diving from the vessel, failed to 
instruct him on how to enter the water safely and failed to consult waterways maps to determine safe sites to moor, and, for 
mooring in an area prohibited for power vessels and where it was not sufficiently deep to allow diving from a vessel. 
 
The defendants pleaded that the risk was an obvious risk.  The defendants also argued that Laoulach had voluntarily assumed 
the risk.  They also argued that the Laoulach’s injuries were caused by the materialisation of a risk inherent in diving and in the 
circumstances alleged and there was a materialisation of an obvious risk of a dangerous recreational activity. 
 
During the Trial the parties agreed upon the assessment of damages in the sum of $8 million. 
 
The sports cruiser had been moored at Brighton le Sands and everyone on board the boat except for one decided to go for a 
swim.  One of the swimmers recalled diving off the boat, which was about 20 metres from the shore, and he had been 
swimming and diving around the boat for around 20 to 30 minutes and during that period they could not stand in the water and 
touch the sandy bottom until on one occasion his hands, which were outstretched in front of him, touched it after he dove off 
the boat.  One defendant claimed he had come out of the water and said “I’ve hit the bottom of the water, it’s no longer safe to 
dive here.  If we are going to continue to dive, we need to move to deeper water so we can dive safely.”  The vessel was then 
moved to deeper water, approximately 15 metres further out.  Laoulach was subsequently injured when he dived into the 
water at the new position. 
 
Justice Price, when considering the claim, noted that he was required to consider the indicia set out in the Civil Liability Act 
2002.  Justice Price noted that: 

“The actual risk of serious injury to the plaintiff arose at both anchor points from the risk of impact on the bottom of the 
bay upon diving into water of uncertain depth. Such a risk of harm was foreseeable as the fourth defendant had hit the 
bottom in his last dive at the first anchor point. The second and fourth defendants had assumed the responsibility of 
moving the vessel to a place which they considered to be safe for diving and the plaintiff, his brothers and the third 
defendant were then on board……. As the second and fourth defendants had assumed the responsibility of moving 
the vessel and had chosen the anchoring position, they had also taken on the responsibility of ensuring that the sports 
cruiser was securely anchored and was not brought back by wind or currents into water that was too shallow for safe 
diving. …… The second and fourth defendants in moving to and anchoring, the vessel at the second point did not 
create, nor did they control, the variations in the topography of the sea bottom in Botany Bay. They did not control the 
plaintiff’s own assessment that the water was safe to dive into.”  

 
The Court noted that whilst Laoulach was inexperienced in boating, he was aware that one of the defendants had come into 
contact with the bottom of the bay after a number of dives had been safely performed at the first point of anchorage. 
 
The Court was called on to consider whether the risk of harm was foreseeable, whether the risk was not insignificant and what 
precautions a reasonable person would have taken.   
 
The likely seriousness of the harm was undoubtedly grave and the burden of taking precautions to avoid the risk of harm was 
not significant.   
 
The Court concluded that reasonable people in the position of the defendants would not have responded to the risk of 
Laoulach diving into the water of uncertain depth by adopting measures such as requiring him to drop gently or step feet first 
into the water rather than risk a head contact with the sandy bottom.   
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There were winds prevailing that were moving the boat, however the Court did not consider that reasonable people in the 
position of the defendants would have considered that the vessel was likely to move to any significant degree and no more 
than periodic checking of the vessel’s position was necessary.   
 
At the end of the day the Court found the defendants were not negligent, however, in addition the Court determined that even 
if the defendants had been negligent, they were not liable for the harm suffered because the injury was the result of the 
materialisation of an obvious risk of a dangerous recreational activity. 
 
There was no issue that the activity was a recreational activity.  The questions were whether or not there was an obvious risk 
and whether or not the activity was a “dangerous“. 
 
The Court noted: 

“It is well established that the question of obvious risk involves the determination of whether the plaintiff’s conduct 
involved a risk of harm which would have been obvious to a reasonable person in his position.  The test is an objective 
one and must take account of the objective circumstances of the plaintiff.  Whether or not a risk is obvious may 
depend upon the extent to which the probability of its occurrence is or is not readily apparent to a reasonable person 
in the position of the plaintiff.” 

 
The Court noted that Laoulach knew that one person had dived in and touched the sand and when the boat moved he 
exercised his own judgment in deciding whether it was safe to dive from the vessel at a second location.  The Court accepted 
that a reasonable person in the position of Laoulach would have held the belief that the water was sufficiently deep to dive into 
safely, however that a reasonable person would not have considered that there was no risk of injury.  A reasonable person in 
the position of Laoulach would have concluded that the risk of harm was low but that did not mean, on the objective facts, that 
was not an obvious risk that would not be readily apparent.  The Court concluded that the risk of serious injury arising from 
impact on the bottom of the bay upon diving into the water of uncertain depth would have been obvious to a reasonable 
person in Laoulach’s position. 
 
When the Court considered whether or not the activity was a dangerous recreational activity, it was noted that regard had to 
be paid to the particular circumstances of each case.  There is an objective test as to whether or not a recreational activity is 
dangerous.  When considering the risk it is necessary to determine whether or not the risk is significant.  Significant does not 
mean that a risk is likely to occur.  The Court noted it is not desirable to attempt to impose further definitions on the term 
“significant” other than to say that the term means somewhere between a trivial risk and a risk likely to materialise.   
 
So, was the risk somewhere between trivial and one that was likely to occur?  The Court noted that the risk could not be 
regarded as trivial or very slight.  Although the risk of harm was low, the potential harm was catastrophic.  In the 
circumstances the Court accepted that the activity was a dangerous recreational activity. 
 
So, at the end of the day diving from a boat in Botany Bay was seen to be a dangerous recreational activity and there was no 
duty of care owed in respect to the materialisation of an obvious risk. 
 
The case serves as a warning to all those injured in diving accidents.  Whilst the Courts will consider the facts of each case, 
persons injured whilst diving must face up to the fact that the activity in which they engage is likely to be seen as a dangerous 
recreational activity and where the risk of harm results from an obvious risk there is no duty owed to the diver. 
 
In this case even if the masters in control of the vessel had been negligent they would have escaped liability as Laoulach was 
engaged in a dangerous recreational activity and the risk of harm arose from an obvious risk. 
 
What Is An Obvious Risk In NSW 
 
In NSW where a risk is an obvious risk there is no duty to provide a warning about an obvious risk.  But what is an obvious 
risk? 
 
The NSW Court of Appeal in Sydney Harbour Foreshore Authority v Perrett was recently called on to consider an appeal by 
the owner and occupier of the Darling Harbour Convention Centre from a judgment of the District Court in a slip and fall case.   
 
The Convention Centre at Darling Harbour was holding the Good Food and Wine Festival on the first floor of the Convention 
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Centre.  A large staircase gave access to the first floor.  On the ground floor there was a tiled area which had a split level.  The 
split in the ground level was traversed by a ramp with a handrail for wheelchair access or three stairs.  The same tiles were 
used on both sections of the ground level and the stairs.  A high wall at the end of the large staircase prevented persons 
coming down the stairs from seeing the ramp and the three steps until they were close to the end of the high wall.   
 
On the day in question Perrett was leaving the Festival and descended the large staircase.  He was looking for the car park 
and was looking for directional signs.  There were a lot of people about and as he approached the end of the high wall at the 
bottom of the stairs he noticed a directional sign on a wall and he looked up at the sign and as he was looking up he stepped 
off the top of the three steps and fell sustaining serious injury.   
 
There had been seven earlier falls on these steps before the incident.  There were no warning signs, the tiles on the two levels 
of the floor and the stairs were the same colour and there were no distinctive markings to delineate the edges of the three 
steps.  The trial judge found that the risk of falling on these steps was not obvious at the time to a reasonable person in the 
position of a plaintiff and that it was reasonably foreseeable that an entrant might fall and sustain injuries on these steps and 
that the owner occupier had been negligent in failing to do anything about the risk. 
 
The Court of Appeal noted: 

“the trial judge’s findings that the risk was not obvious was based on a cumulative effect of the facts that she listed … 
these included the absence of contrasting edging on the steps, the uniform tiling throughout the ground floor, the 
limited opportunity for a person coming from the base of the staircase to notice the steps, the placement of the sign 
which was likely to attract a person’s attention, and the likely presence of other people in the area which would further 
limit the opportunity to notice the steps.” 

 
The Court of Appeal agreed with the trial judge’s approach.  Based on the trial judge’s findings of fact the risk which came 
home to Perrett was not an obvious one. 
 
At first blush one might think that an area that has characteristics which create a risk such as a stairs in a split level is an 
obvious risk.  However, the state of an area must not be viewed in isolation and all circumstances relating to the use of the 
area at the time the risk materialises must be considered.  In this case the location of a sign at a height that caused visitors to 
look up and take attention away from the split level landing was an issue.  The volume of visitors was also relevant.  The 
location of the split level and the size of the crowd was relevant.  The wall which obscured the split in the level to people 
descending from the large staircase was also relevant.  Finally the absence of tape or markings on the stairs was also seen as 
relevant. 
 
As can be seen it is not so obvious that a risk will not be an obvious risk.  Owners and occupiers need to be aware that a risk 
that they consider is obvious may not be an obvious risk for the purposes of the Civil Liability Act when circumstances arise 
which increase the chances that a person will not notice that risk. 
 
Valuer Negligence Claims And The GFC 
 
The Global Financial Crisis delivered pain to owners of property in Australia and financiers with falling property prices, an 
increase in mortgage defaults and financial institutions suffering losses when properties were sold realising insufficient funds 
to discharge the mortgage liability. 
 
Mortgage insurers experienced an increase in claims and have sought to recover the payments they have made from third 
parties who have contributed to the loss.  Valuers are clearly in the sights of mortgage insurers and where mortgage insurers 
have relied on valuations provided to a financier the valuer becomes a potential target for the mortgage insurer. 
 
So how does the Court approach a claim by a mortgage insurer against a valuer? 
 
The NSW Supreme Court in Gemworth Financial Mortgage Insurance Pty Limited v Hodder Rock & Associates Pty Limited 
was recently called on to examine a claim by a mortgage insurer, Gemworth, against a valuer Hodder Rock arising out of 
valuations for various  properties. 
 
Hodder Rock was in the business of providing valuation services to lenders and their mortgage insurers in relation to loans to 
be secured by mortgages over residential properties.  Two valuations were in dispute in the proceedings.  The proceedings 
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originally concerned eight valuations.  A mediation was held and claims in relation to three valuations settled and Gemworth 
did not pursue two of the remaining valuations. 
 
Gemworth sought to recover the sum of $406,000 which was the amount paid on mortgage insurance claims to the financier.  
Gemworth argued it would not have been exposed to those claims if Hodder Rock had not negligently valued those properties.  
 
The claim brought by Gemworth against Hodder Rock was framed in negligence and a claim for misleading and deceptive 
conduct in contravention of section 52 of the Trade Practices Act 1974 and section 42 of the Fair Trading Act 1987 (NSW).  
The valuations were addressed to the lender “and its mortgage insurers for mortgage purposes”. 
 
The Court was called on to consider whether or not Hodder Rock was negligent, and whether it engaged in misleading and 
deceptive conduct.  It was also called on to consider: 

� whether or not Gemworth caused or contributed to its own loss by failing to properly assess the credit worthiness of 
the buyers or their capacity to repay the loans and failing to take adequate security against risk of default; 

� whether Gemworth failed to mitigate its loss by taking adequate steps to recover the loans to the borrowers or seeking 
to enforce a judgment against the borrowers in exercise of its rights of subrogation; 

� whether the losses claimed by Gemworth were too remote or the natural consequence of the conduct of Hodder Rock; 
� whether the losses claimed by Gemworth resulted from market volatility or a fall in the market value of the properties. 

 
The Court noted that the legal principles concerning a valuer’s duty of care are not in doubt.  A valuer owes a duty of care to 
the recipient of a valuation containing negligent statements causing economic loss.   
 
The Court noted:  

“It now seems clear that a valuer may in certain circumstances owe a duty of care to the recipient valuer containing 
negligent statements causing economic loss, even in the absence of a contractual relationship between the valuer and 
the recipient and the valuation.  A duty of care is recognised to exist where the valuer actually knows or ought to have 
known that the person in question would rely upon the valuation so prepared.  In respect of the objective limit of that 
formulation, it is noted that the subjective knowledge of the particular recipient or purpose to which the valuation would 
be put is not relevant.  In addition there is the further requirement that a finding of the duty of care be reasonable in all 
the circumstances.  Accordingly, the subjective knowledge, actual or potential, of the valuer is a relevant consideration 
in determining reasonableness.” 

 
The Court confirmed that where there was a contract between a valuer and a bank to provide  a valuation the duty of care 
owed by the valuer to the mortgage insurer is the same as the duty owed to the bank even though the valuer was not engaged 
by the mortgage insurer. 
 
Over time there has been a principle which has developed in the assessment of valuation claims known as “the bracket 
principle”.  The Court in this case noted that in Harm Nominees Pty Limited v National Australia Bank the Full Court of the 
Federal Court stated  

“because a valuation does not admit a precise conclusion, competent and careful valuers may properly differ as to a 
particular figure.  Therefore, a difference in result does not necessarily mean that a valuer has been negligent.  
However, where a valuer determines a figure which is outside a range of values which could properly be arrived at by 
a competent valuer the Courts have taken the view that such an over-valuation would afford some degree of 
negligence on the valuer’s part. … 

The relevant principles were also considered by the English Court of Appeal in Merryville Moore plc v Strut and Parker 
where Buxton LJ (with whom Nourse LJ agreed) pointed out that a finding that a valuation fell outside a reasonable 
range or "bracket" is not of itself sufficient to establish negligence but it substantially eases the task of the Court in 
deciding whether a valuer has been negligent. His Lordship was not prepared to hold in general terms that the 
adducing of evidence to the effect that the valuation is outside a reasonable range or bracket is a necessary 
precondition to a finding of negligence on the part of a valuer. He considered it may be open to a Judge, in a suitable 
case, to hold that a valuation figure is so far removed from what is the true value of the property that it could be 
regarded as a valuation that was outside the limits open to a competent valuer without specific professional evidence 
being given of what those limits were.” 

 
The Court noted that in a NSW Court of Appeal case in Andwell Holdings Pty Limited v Smith the Court has commented that it 
is possible for two able experienced men each confronted with the same task to arrive at different conclusions without anyone 
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 being justified in saying that one of them lacked competence.  The Court in that case also noted that judges have seemed to 
take a figure of 10% (or, in some cases at least, perhaps 15%) of the true value to constitute an area or bracket within which 
prima facie a valuation is not negligent.  The Court of Appeal, however, noted that it was important that the bracket notion 
must not be misunderstood and it is not a statement of some principle that no valuation within the bracket can, as a matter of 
law, be negligent.  However, once one finds that a valuation is within the bracket one can infer prima facie it is not tainted by 
negligence.   
 
Effectively the bracket test is a check and not a defence. 
 
The use of comparable sales evidence is a widely accepted method of determining the market value of land and the Courts 
have seen this as a conventional way of valuation technique.  Where there is sales evidence of other properties directly 
comparable to the property valued the market comparison is an appropriate way to derive a valuation.  The evidence of market 
price is seen as the best indicator of value. 
 
In this case the issue of mortgage insurance was conditional on a satisfactory valuation and valuations were obtained before 
the insurance was approved.  Gemworth adduced evidence that but for the valuations the mortgage insurance would not have 
been approved.  That evidence was accepted by the Court.   
 
The Court noted that when looking at valuations there will be an acceptable range of opinion, or as some times described, a 
margin for error.  The expert evidence which was based on retrospective valuations demonstrated that one of the valuations 
exceeded the fair market value of the property by more than 26% which was outside the acceptable industry range.  The 
expert evidence demonstrated that the property was valued at a little more than 10% above the upper end of the acceptable 
range and by more than 26.5% from the lower end of the range.  The other valuation fell a little under 10% above the upper 
end and 17% more than the lower end.  The Court accepted the valuations were outside the acceptable range of opinion.  
Accordingly, the Court accepted the valuer was negligent.   
 
The claims based on misleading and deceptive conduct stood or fell with the negligence claims and the Court accepted that 
the representations of the value of the two properties to Gemworth resulted in misleading and deceptive conduct. 
 
The Court accepted that a reasonable and natural consequence of a valuation negligently overstating the value of a property 
is that there will be a heightened risk to the lender and its mortgage insurer for shortfall on the sale of the property.  The Court 
noted that the valuations in question provided a market value of the properties at a date and also assessed a market risk 
based on a rating system.  The Court noted in those circumstances the valuer assumed a responsibility to advise both on the 
value of the properties and market risks including the risk of a reduced value over a two to three year period.  A foreseeable 
risk of negligent valuation was a shortfall on the sale of the property and in those circumstances Hodder Rock was liable for 
the whole of Gemworth’s loss represented by the claim it paid on the mortgage insurance.  It was noted that Gemworth would 
not have entered into the policies if accurate valuations of the property had been provided because the loans sought would 
have exceeded Gemworth’s maximum loan to value ratio (generally 90%). 
 
At the end of the day Gemworth was entitled to recover the claims that it had paid.  The valuer’s case by and large fell away 
once it was found the valuations were outside the acceptable range as the fall in property prices was not seen as the cause of 
the loss, rather it was the inadequate valuations which caused the mortgage insurer to enter into the insurance arrangements 
which then led to the claims. Any fall in the value of the properties did not result in an intervening cause of part of the loss. 
 
The case serves as a reminder that where the property market is falling mortgage insurers will be exposed to shortfalls when 
financiers exercise a power of sale and sell properties which realise less than the amount owed on the mortgage.  Further, 
where a loss is paid by the mortgage insurer they will be entitled to recover that loss from a negligent valuer even where 
property prices have fallen as a result of economic factors where the original valuation was relied on by the mortgage insurer 
to determine whether it should offer insurance and the mortgage insurer has paid out on a claim and can demonstrate that the 
valuations were inaccurate and fell outside the range of acceptable valuations for the property. 
 
Limited Liability Schemes Including Valuers and Oth er Professionals 
 
In Australia professionals have an option to cap their liability for professional negligence claims to the insurance they arrange 
provided they are a member of an occupational association that participates in the “Cover of Excellence Scheme”. The 
Professional Standards Councils were established under State and Territory Professional Standards legislation in Australia 
and are approved to establish limited liability schemes for professionals.  The schemes are known as the “Cover of Excellence 
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Schemes” and occupational associations can apply to have schemes approved to limit the liability of professionals in claims 
which are made against them. 
 
The schemes provide that in a claim against a professional who is a member of a scheme, the liability is limited to the 
insurance policy insuring the person against the occupational liability, provided the amount payable under the policy is not less 
than the monetary ceiling specified in the scheme.  Effectively, provided a scheme member has professional indemnity 
insurance for the claim for an amount which is not less than the monetary ceiling set by the scheme, the professional’s assets 
are not on the line.  A claimant’s entitlement will effectively be limited to the proceeds recoverable from the insurer. 
 
Different professionals have different schemes with varying minimum insurance cover levels. 
So what professional associations have sought to establish schemes? 
 
Valuers 
 
Recently, the Australian Property Institute established Australian Property Institute Valuers Limited, a special purpose 
company, and membership of the company is restricted to members of the Australian Property Institute who undertake 
valuations of real property.  The company was established to procure registration of the company for the benefit of its 
members under the capped liability scheme operated by the Professional Standards Council and pursuant to professional 
standards legislation in various jurisdictions across Australia.   
 
The limited liability scheme for the Australian Property Institute Valuers Limited was approved to commence from 1 September 
2010.  The scheme only affects the liability for damages arising from a single course of action to the extent to which the liability 
results in damages exceeding $2 million.  The insurance coverage required by members depends on the upper end value of 
their valuations.  
 
Minimum insurance coverage levels and maximum excesses are specified, based upon the upper end value of valuations 
performed by the valuer.  The insurance levels required are as follows: 
 

Upper End Value Monetary Ceiling/Insurance 
Required 

Maximum Excess 

$0 to < $5,000,000 $2,000,000 $30,000 
$5,000,000 to < $10,000,000 $3,000,000 $50,000 
$10,000,000 to <$15,000,000 $4,000,000 $50,000 
$15,000,000 to <$40,000,0000 $5,000,000 $50,000 
$40,000,000 > $10,000,000 $100,000 

 
Accordingly, valuers who are members of the API Scheme can cap their liability to between $2 million to $20 million.  
 
This scheme will operate in all States except South Australia and Tasmania but is currently only in force in New South Wales. 
Registration of the scheme in South Australia and Tasmania is planned. 
 
Other Professions and Occupational Associations  
 
Other capped liability schemes exist and the table below sets out the professional organisations that have established limited 
liability schemes and the liability caps for those schemes and the States in which the schemes operate. A tick in the table 
indicates the scheme is operative and an O indicates an application is pending. 
 

Profession  Professional Association  Capped Liability  ACT NSW NT Qld SA Tas Vic  WA 
Accountants  CPA Australia  $75m (min $0.5m)         

 Institute of Chartered 
Accountants in Australia  

$75m (min $0.5m)         

 National Institute of 
Accountants  

$20m -  - - - - - - 
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Profession  Professional Association  Capped Liability  ACT NSW NT Qld SA Tas Vic  WA 
Barristers  The New South Wales Bar 

Association  
$1.5m -  - - - - - - 

 The Victorian Bar  $2m - - - - - -  - 
Building 
consultants 

Australian Society of 
Building Consultants  

Pending -  - - - - - - 

Engineers  Engineers Australia 
schemes 

$1.5m to $20m         

 Investigative and Remedial 
Engineers (NSW) 

$3m -  - - - - - - 

Computer 
professionals 

Australian Computer 
Society  

$1.5m     - - - - 

Solicitors  Law Institute of Victoria  $2million or $10million - - - - - -  - 
 Law Society of NSW  $1.5million or 

$50million 
-  - - - - - - 

 Queensland Law Society $1.5million or 
$10million 

- - -  - - - - 

Surveyors  Professional Surveyors' 
Occupational Association  

$1million, 2million or 
$5m 

-  - - - - - - 

Valuers  Australian Property Institute 
Valuers Limited 

$2m to $20m  -  - - - - - - 

 Australian Valuers Institute 
Co-operative Ltd  

Discretionary $0.5m - 
$10m 

        

 
So does a claim you have involve one of these professionals or members of these organisations? 
 
New Laws Product Safety & Notifications 
 
With the Australian Consumer Law Amendments commencing in January 2011, the Australian Competition and Consumer 
Commissioner has released draft guidelines on product safety recalls and management reporting.  The guidelines note that 
the Australian Consumer Laws will introduce a single national consumer law which will apply the same way nationally as in 
each State and Territory. The laws have been introduced for consumer product safety and mandatory reporting and require 
suppliers to report consumer product related incidents where a death or serious injury or illness has resulted.  The guidelines 
have been designed to assist businesses to understand the mandatory reporting laws and are an explanatory guide only.  
 
The guidelines can be viewed at www.productsafety.gov.au.   
 
Mandatory Reporting 
 
The guidelines note the key features of the mandatory reporting regime are: 

� when a supplier becomes aware of an incident where a person has suffered death or serious injury or illness which 
was caused by, or may have been caused by a consumer good or product related service it supplied, the supplier 
must, within two days of becoming aware, provide a written report to the Commonwealth Minister. 

� the two day reporting requirement applies regardless of the day on which the information was received.  It is not two 
business days. 

� the mandatory reporting requirements do not apply if other laws or codes require the supplier to notify a different 
Government body.  However, suppliers will only be exempt if the laws or codes that give rise to the exemption are 
listed in the ACL Regulations. 

� the laws apply whether or not the consumer goods were being used before or at the time the death, serious injury or 
illness occurred; 

� supply of the notice is not an admission by a supplier of any liability in relation to the goods. 

� the information disclosed in the notice will be treated confidentially.  Disclosure will only be allowed for sharing of 
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information between Government departments or where the Commonwealth Minister determines it is in the public 
interest to disclose or disclosure is required by law or reasonably necessary for the enforcement of a criminal law. 

� there are two triggers for all reporting requirements, both of which must be present, which are: 

(a) the goods are consumer goods; 
(b) a supplier has become aware that a person has suffered death or serious injury or illness. 

� consumer goods are goods that are intended to be used or are of a kind likely to be used for personal, domestic or 
household use or consumption. 

� the second trigger is satisfied when the supplier considers the death or injury was caused or mainly caused by the use 
or foreseeable misuse of the consumer goods or the supplier becomes aware that a person other than the supplier 
considers that the death or serious injury or illness was caused or may have been caused by the goods.  If either of 
these elements exist, the supplier is required to report the incident. 

� the reporting requirement applies regardless of whether or not the goods were being used at the time of injury. 

� suppliers of product related services are also caught by the reporting requirements. 

� the reporting requirements only apply to product related services and not more broadly to services or consumer 
services. 

� product related services include installation, maintenance, repair, cleaning, assembly of goods, delivery of goods and 
any other service that relates to the supply of goods. 

� all participants in the supply chain are required to comply with the reporting requirements upon becoming aware of an 
incident.  This includes a retailer, dealer, distributor, installer, repairer, employer, manufacturer and/or exporter or 
consumer goods.  Similarly, all participants in the supply chain for product related services must also comply with the 
reporting requirements. 

� a supplier must notify each and every incident involving the same type of consumer goods or product related service, 
however if it receives multiple notifications of the same incident it need only notify the first notice.  If two people have 
been injured there needs to be two reports. 

� serious injury or illness for the purposes of the reporting requirements means an acute physical injury or illness 
requiring medical or surgical treatment by or under the supervision of a qualified doctor or nurse.  The treatment can 
be in a hospital or clinic.  Examples include food poisoning, an internal injury, an external physical injury such as a 
serious burn, deep cut, broken bone, choking or serious fracture.  A death, injury or illness may have occurred to a 
person in Australia or elsewhere. 

� suppliers can become aware of death, serious injury or illness by: 

(a) direct notification by a consumer in writing or verbally;  

(b) notification by an industry or consumer organisation,  
(c) notification to international headquarters through information associated with a recall initiated by a different 

organisation; 

(d) notification by a re-supplier, repairer or insurer of the goods; 

(e) receipt of reports from experts, test reports, scientific or other relevant information. 

� the legislation provides that incidents do not need to be reported where it is clear or very unlikely that the death or 
serious injury or illness was not caused by the use or foreseeable misuse of the consumer goods.  The ACCC 
interprets clear to mean certain and very unlikely as highly unlikely.   

� a corporation is liable to a penalty of $16,500 and an individual to $3,300 for failing to provide the required notice.  The 
offence is a strict liability offence and an intention not to notify is not a requirement.   

� the information that will be required in the notice includes: 

(a) identification of the goods; 

(b) when and in what quantities the goods were manufactured and supplied in Australia or imported into Australia; 

(c) when the product related service was supplied; 

(d) the circumstances of the death, serious injury or illness in question; 

(e) the nature of any serious injury or illness; 

(f) any action the supplier has taken or intends to take in relation to the goods; 

� the notice is provided by completing and submitting a mandatory report via the ACCC’s online forms; if the form 
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cannot be completed the ACCC must be contacted by telephone; 

� mandatory reporting data will permit the ACCC to both observe trends in injury related to consumer goods and take 
appropriate action in relation to the trends. 

� the mandatory reports will not be placed on a public database, however the ACCC will review all notices and where 
necessary undertake further assessments to better understand the nature of risks and determine what action should 
be taken to mitigate the risks in relation to the product.  Part of the ACCC’s consideration will be whether a product 
safety standard or ban is necessary in relation to a particular consumer good. 

 
Businesses will now need to put in place procedures to deal with these new reporting requirements. When businesses receive 
a return of consumer goods with complaints of injury as the basis of the return they will need to notify the ACCC.  Proof of 
purchase at the time of making a complaint for the mandatory reporting requirement to be triggered is not necessary. If a sales 
assistant receives a verbal consumer complaint they will need to gather the necessary information to complete the mandatory 
notification. 
 
Businesses will need to implement systems for recording complaints and collecting the necessary reporting information and 
educate their staff on what information is required. 
 
The reporting requirements will commence from 1 January 2011 and businesses need to ready themselves for the new 
product safety reporting requirements.   
 
Product Recalls 
 
The new product safety recall guidelines have been published and the Government is seeking public comment on the 
Guidelines.  The key features of the Guidelines are: 

� suppliers who carry out a voluntary recall of products for safety must also notify the Commonwealth Minister in writing 
within two days of initiating the recall.  The notice must provide details of the goods, the nature of the defect in the 
goods or the dangerous characteristic of the goods. 

� a voluntary recall occurs when the goods are recalled and there is action to remove them from distribution. 

� the Commonwealth Minister can order a compulsory recall. 

� suppliers are responsible for the investigation and rectification of safety related hazards and products; 

� safety related hazards can be identified by: 
(a) detection by the supplier undertaking the recall; 

(b) complaint by a consumer; 

(c) detection by an industry body or consumer organisation; 

(d) detection by the ACCC. 

� Suppliers involved in a recall have the following general responsibilities: 

(a) conducting a comprehensive risk analysis of the safety related hazard; 

(b) stopping distribution of the product; 

(c) ceasing production or modify the manufacturing process of a product; 

(d) removing the unsafe product from the marketplace; 

(e) notifying the relevant regulators; 

(f) notifying the public; 

(g) notifying international product recipients. Suppliers must also give written notice to any person outside of 
Australia to whom they have supplied the goods within ten days of initiating a recall.; 

(h) notifying others in the domestic supply chain; 

(i) facilitating the return of recall products;  

(j) storing and disposing of recalled products; 

(k) documenting a recall strategy / plan; 

(l) maintaining records and establishing procedures that facilitate the recall; 
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(m) providing progressive reports to the regulator. 

� when a supplier initiates a trade level recall they would not be required to notify the public. 

� when a safety alert is issued, a supplier would not be required to remove unsafe product from the marketplace but 
must comply with all other general responsibilities. 

� where a supplier becomes aware of a possible safety hazard it must move quickly to gather and assess the reliability 
of the information and identify how the problem occurred, conduct a comprehensive risk analysis and look at possible 
ways of addressing the safety related hazards.  

� suppliers have the chance to call back or withdraw products, request consumers or suppliers return of product, send a 
service agent to a person’s home or workplace to repair or modify products, or request a service agent to repair or 
modify the product when next presented for servicing.  The ACCC should be consulted about the most appropriate 
strategy. 

� when conducting a recall the ACCC must be notified of all entities involved in the supply chain, a recall strategy must 
be submitted to the regulator and regular reports provided to the regulator.  There are obligations to report product 
recalls for specific product groups to organisations other than the ACCC, for example, notification must be made to: 

(a) Food Standards Australia & NZ for food products; 

(b) Department of Infrastructure & Transport in Regional Development and Local Government for motor vehicles; 

(c) Therapeutic Goods Administration for therapeutic goods; 

(d) Australian Pesticides & Veterinary Medicines Authority for agricultural and veterinary Products; 

(e) State and Territory electrical regulators for electrical products; 

(f) State and Territory gas regulators for gas appliance products. 

� The ACCC envisages that it will negotiate the content of the recall strategy with the supplier and the recall strategy 
must include: 

(a) information about the problems with the product, the number of units supplied to consumers and others and 
the supply chain information about any known injuries; 

(b) information about the life cycle of the product; 

(c) information about the proposed communication with consumers, method of communication and frequency of 
that communication and a communication plan needs to be developed; 

(d) information about the way in which the supplier will manage contact from consumers; 

(e)  information about the manner in which the recalled product will be collected, destroyed or rectified; 

(f) details of contact with the manufacturer or importers of the products and those in the supply chain: and 

(a) contact details of all international product recipients and the actual action taken to identify and correct the 
hazard. 

� Written recall notices must include the product description, a picture of the product in the form of a photograph or 
drawing, a description of the defect, a statement of the hazard, a “what to do” section and a contact details section.  
The recall notice must not include the words “voluntary recall”; 

� At the end of the recall a final report must be submitted to the ACCC which provides a complete analysis of the results 
of the recall. 

Conclusion 
 
Management of product recalls and safety notifications will affect all suppliers in the supply chain of consumer products and 
businesses must prepare for these changes which will come into operation from 1 January 2011. 
 
OH&S Roundup 
 
Importer Fined  
 
The Industrial Relations Commission of NSW has fined a company $180,000 and its director $35,000 for breaches of the 
Occupational Health and Safety Act following a fatality when glass panes that were unsafely stored fell onto a person in the 
storage area. 
 
Rayming Pty Limited was an importer of glass and mirror products and Chen was the company’s sole director and 
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shareholder.  The products were imported from China and stored and kept at premises awaiting sale and distribution.  The 
glass products were imported on pallets in sheets containing 25 to 30 glass panes, measuring approximately 1.2 metres by 2 
metres and the pallets weighed 1.8 tonnes.  In some situations, glass panes of the same dimensions weighing approximately 
.72 tonnes were also imported. 
 
A person was fatally injured whilst at the premises when, without assistance, he attempted to move glass resting on an A 
frame.  The person was at the factory attempting to convince the owner of Rayming Pty Limited to convince Chen that he 
should employ him. 
 
The Court noted that Chen set up a business without all the necessary systems and adequate equipment in place.  The Court 
commented that this was foolish, even negligent.  It was noted that businesses that involved the storage of dangerous goods 
in a warehouse operation must take the utmost care.  The focus of such business must firstly be to ensure its storage 
premises provide safe access, secure storage and the appropriate systems and equipment for the removal and movement of 
those dangerous goods.  It must also provide warning signs. 
 
The Court noted that the business had ceased trading since the accident, but Chen wished to become an entrepreneur again 
in the future.  The company effectively had no assets.  The Court noted that Chen failed to restrict access to his storage 
premises, did not risk assess the handling of the glass, did not provide the proper equipment for the movement of the glass, 
did not secure wooden pallets to the steel A frames, did not ensure safe weight loading on the A frames, allowed an 
unqualified and inexperienced person access into the storage unit and allowed an unqualified, untrained person to handle 
glass.   
 
The Court noted that this was a most serious offence with a risk leading to the worst of consequences.  The Court noted the 
burden of the fine should fall on the individual and fined the director $35,000, noting the maximum penalty was $55,000.  The 
company was also fined $180,000, although the lack of assets in the company will ensure that the company fine does not get 
paid. 
 
Workers Compensation – Substantial Contributing Fac tor – Another Case Study 
 
There are constant developments in relation to the question of Section 9A of the Workers Compensation Act, 1987.  That is, 
whether the worker’s employment was a substantial contributing factor to any injuries sustained. 
 
This issue has recently been discussed in the Presidential decision of Van Wessem v Entertainment Outlet Pty Limited.  
 
Van Wessem was the sole working director of a company.  The company had entered into a contract with Aussie Home Loans 
that required it to be on call during a set period of hours, namely 9:00am to 8:00pm Monday to Friday and 9:00am to 5:00pm 
on weekends.  Van Wessem alone determined how and when those contractual obligations would be satisfied.  The evidence 
established that Van Wessem was required to be on call to respond to referrals direct to him from Aussie Home Loans 
between those hours.  Mrs Van Wessem confirmed that her husband conducted his work from wherever he happened to be.  
He carried his mobile phone at all times and rarely turned it off.  It was common for him to make and receive calls at all hours 
of the day and night.  To her understanding, her husband was required, as a matter of policy, to respond to referrals sent to 
him within two hours of receiving them.  That is, he was required to contact potential customers within a two hour period. 
 
On 15 February 2009, Van Wessem was fatally injured on Bobbin Head Road in the Ku-ring-gai National Park whilst riding his 
bicycle at approximately 11:00am.  Van Wessem had no office or premises to undertake the work.  He worked from home 
making contact with clients by using his mobile phone and email.  He was also an avid bike rider.  He usually rode three times 
per week in the Ku-ring-gai National Park, often with his friend Phillip Williams.   
 
On the day in question whilst cycling on Bobbin Head Road in the Ku-ring-gai National Park, he lost control of his bike and 
collided with a vehicle travelling in the opposite direction.  His wife made a claim for death benefits pursuant to Section 25 of 
the Workers Compensation Act, 1987.  Liability for the claim was declined. 
 
The evidence established on the day in question Van Wessem apparently rang a potential customer at 9:50am on 15 February 
2009 during his ride.  His wife attempted to establish that due to the fact his work required him to work weekends then he was 
in the course of his employment when he was fatally injured. 
 
At first instance, the Arbitrator found that the worker sustained an injury during the course of his employment under Section 4 
although his employment was not a substantial contributing factor to his death as required by Section 9A.   
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In relation to Section 4 it was found the course of employment means in the course of the work which a person is employed to 
do and what is incidental to it.  In other words, in the course of that person’s service.  To satisfy the nature, terms and 
conditions of his employment, Van Wessem was obligated to carry a mobile phone with him for the purposes of responding to 
referrals forwarded to him through Aussie Home Loans.  He did this routinely.  During the course of his rides, he regularly 
placed calls to or received calls from clients or potential clients.  It was found, therefore, that at the time of the accident he was 
in the course of his employment within the meaning of Section 4. 
 
The Section 9A question was more problematic.   Section 4 and Section 9A require independent satisfaction.  Various 
elements are considered when determining whether Section 9A is satisfied.  These include: 

� The time and place of injury. 

� The nature of the work performed and the particular tasks of that work. 

� The duration of employment. 

� The probability that the injury or similar injury would have happened anyway, at about the same time or at the same 
stage of the worker’s life, if he or she had not been at work or had not worked in that employment; 

� The worker’s state of health before the injury and the existence of any hereditary risks; 

� The worker’s lifestyle and his or her activities outside of the workplace. 

Taking into consideration all these elements, it was found that Mr Van Wessem’s employment was not a substantial 
contributing factor to his death.   
 
There was nothing about the time and place of the injury that linked it to the employment save for the fact that he was 
available to respond to phone calls at the time.   
 
The nature of his work played no role in the accident.  His work did not require him to go cycling.  Van Wessem would have 
undertaken the ride he was engaged in at the time of his accident irrespective of any employment related obligations or 
requirements and, in that context, the probability of a similar injury occurring irrespective of his employment is high.   
 
His employment was not a factor let alone a significant contributing factor to the injury.  All in all, it was found that on the 
evidence, Van Wessem had engaged in the practice of undertaking a Sunday morning bicycle ride in the company of his friend 
for a considerable period of time before his company entered into its contract with Aussie Home Loans.  His practice of 
undertaking the rides was not altered in any way as a result of undertaking that employment.  In that sense, it could not be 
said that the employment concerned was a substantial contributing factor to the injuries in that it did not contribute at all. 
 
The President therefore upheld the primary decision of the Arbitrator in that he correctly concluded that Van Wessem’s 
employment was not a substantial contributing factor to the injury pursuant to Section 9A of the Act and, hence, no 
compensation was payable to the wife by way of death benefits. 
 
This case is just another example of how each case turns on its own facts.  An analysis of the facts and details must be 
undertaken to determine: 

� whether the injury occurred in the course of employment; and 

� whether the employment was a substantial contributing factor to the injury or death. 

 
Dismissed For Failure To Comply With Safety Policie s –Reinstatement Ordered 
 
Fair Work Australia (‘FWA”) has reinstated an employee who was dismissed by an employer for misconduct in the form of 
breaches of safety policies and practices where the employee repeatedly failed to wear personal protective equipment in the 
form of safety glasses, despite prominent signage requiring safety glasses to be worn and despite being repeatedly reminded 
and required to wear safety glasses during the course of work. 
 
Quinlivan had been employed by Norske Skogg Paper Mills (Australia) Limited since 1990 in a variety of roles.  From 2003, 
Quinlivan worked in the recycled fibre plant warehouse as an operator, mainly operating a forklift or loader within the 
warehouse.  During the course of a day, Quinlivan was seen by supervisors not to be wearing safety glasses.  He was 
instructed to put on the safety glasses and he then placed the safety glasses on the end of his nose, which defeated the eye 
protection purpose of wearing glasses.  Quinlivan ultimately put the glasses on properly but later on the same day was seen 
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not wearing the safety glasses.  He was approached again and offered more safety glasses.  He then complained that he 
should not have to wear personal protective equipment.  The basis of the employee’s complaint was that he alleged that he 
could not see through the glasses properly.  Quinlivan in the course of a discussion used abusive language towards a 
supervisor in connection with the directions to wear glasses and he acknowledged this was inappropriate. 
 
FWA accepted that Quinlivan was told to wear safety glasses and did not do so, however, FWA was then called on to 
determine whether or not the dismissal was harsh, unjust or unreasonable.  There was no contest that the repeated failure to 
wear safety glasses, despite repeated instructions to wear them, constituted a valid reason for dismissal, particularly in the 
context of Quinlivan’s disciplinary history.  FWA noted that Quinlivan had been notified of the reasons for his dismissal and 
had been given an opportunity to respond.  The employer had allowed a support person to be present during all discussions 
relating to dismissal and the dismissal related to misconduct rather than unsatisfactory performance. 
 
FWA concluded that the dismissal was neither unjust nor unreasonable, however, it was harsh.  It was necessary to take into 
account the personal and economic situation of Quinlivan and FWA noted that the dismissal was a disaster for Quinlivan.  
FWA noted “for a man of Quinlivan’s age and poor educational profile, it is unsurprising that he had not been able to find 
another job despite great efforts to do so.  Realistically, he faced the prospect of long term unemployment or 
underemployment.  His family faced severe financial hardship.  There is a real risk that he will lose his house.  His marriage 
will suffer increased stresses.  His wife’s depression could well be exacerbated.  All these circumstances are likely to impact 
adversely on his young daughter.” 
 
Quinlivan’s disciplinary history, notwithstanding that it related to mainly incidents that were either accidents or relatively minor 
matters, was a factor that militated against a finding that the termination was harsh. 
 
Nevertheless, on balance, the Court concluded that the termination was harsh.  Accordingly, reinstatement was ordered.  
FWA, however, noted that the relative seriousness of the misconduct should be marked with a sanction of significance by 
denying him most of his lost wages.  In effect, FWA noted that without an order for reimbursement of wages lost, Quinlivan 
would suffer a penalty of about three months pay – in the order of $18,000 - as a consequence of the misconduct. 
 
FWA noted: 

 “other employees of (Norske) should not interpret this decision as in any way endorsing a disdainful or careless 
approach to safety or the respondent’s (Norske Skogg’s) safety policies.  If the applicant (Quinlivan) had substantially 
lesser service, had not been a middle aged man with very poor employment prospects for whom the dismissal had 
such serious personal and economic consequences or if it had been brought home to him at any time on 2 September 
2009 that a further breach would have serious consequences, I would not have concluded the dismissal was harsh”. 

 
Care needs to be taken to properly deal with an employee who breaches safety policies so that the employee is well aware of 
their obligations and that repeated breaches of a safety policy would have significant consequences.  Breaches of safety 
policies can and do give rise to grounds for dismissal however in these circumstances having regard to the impact of dismissal 
on the particular employee, the termination of the employment was seen as harsh and reinstatement was seen as an 
appropriate outcome. 
 
 
Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  

This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 
specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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