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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 

Setback for NSW Workers Compensation Reforms. 
 

The NSW Court of Appeal on 29 April 2013 delivered a blow to the NSW Government’s hopes of 
reducing the deficit in the NSW Workers Compensation Scheme when it ruled against the 
retrospective application of the amendments to lump sum compensation introduced in June 2012. 
 
The changes introduced by the reforms to the Workers compensation Scheme in June 2012 
included: 

� the merging of lump sum payments payable under Section 66 and Section 67 of the 
Workers Compensation Act 1987 for whole person impairment into one entitlement with 
the elimination of the separate payment for pain and suffering;  

� the introduction of a threshold of 10% whole person impairment to trigger a lump sum 
entitlement;  

� restrictions on entitlements so that a worker could bring only one claim for lump sum 
compensation for whole person impairment thus ending further claims if a workers 
condition deteriorated; and 

� provisions preventing the assessment of an impairment more than once. 
 
As with many changes a dispute arose as to whether the changes had retrospective application. 
The legislation provided that the lump sum compensation changes extended to a claim for 
compensation made on or after 19 June 2012 but not to such a claim made before that date. The 
interpretation of the transitional provision became an issue and ultimately came before the 
Workers Compensation Commission (“WCC”) in a claim brought by Goudappel.   
 
Goudappel was employed by ADCO Constructions Pty Limited (ADCO) when on 17 April 2010 at 
a building site a bundle of steel “purlins” fell from a forklift crushing his left foot and ankle. 
Goudappel made a claim for compensation on 19 April 2010 and received weekly payments of 
compensation. On 14 July 2011, Goudappel was assessed by Dr James Bodel, Orthopaedic 
Surgeon, as having six per cent whole person impairment with respect to the injuries he 
sustained.  
 
He did not claim lump sum compensation until after the reforms of the workers compensation 
scheme in June 2012 came into effect. 
 
On 20 June 2012,after the reforms commenced, Goudappel’s solicitors made a claim for lump 
sum compensation pursuant to s 66 of the Workers Compensation Act 1987 (WC Act) for $8,250 
representing six per cent whole person impairment resulting from the injury on 17 April 2010.  
 
Section 66(1) of the WC Act was amended as part of the reforms and the amendment provided 
that a worker who receives an injury which results in a permanent impairment greater than 10 per 
cent is entitled to receive compensation from the worker’s employer. Those who have a whole 
person impairment of 10% or less have no entitlement. Prior to the amendment there was no 
impairment threshold limiting the entitlement to lump sum compensation under s 66  
 
The legislative reforms specify that the changes to section 66 “extends to a claim for 
compensation made on or after 19 June 2012 but not to such a claim made before that date”.  
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On 3 July 2012, ADCO through its insurer GIO General Limited (GIO) rejected Goudappel’s claim on the basis that the 
compensation claimed fell below the whole person impairment threshold in section 66 of the WC Act.  
 
As a result of the dispute, Goudappel lodged an Application to Resolve a Dispute seeking $8,250 in respect of six per cent 
whole person impairment to the left lower extremity. 
  
There was no dispute that Mr Goudappel sustained a compensable injury on 17 April 2010 nor was there any dispute that he 
was entitled to receive weekly benefits compensation in respect to the injury.  Goudappel argued the amended section 66 had 
no application as Goudappel’s claim was made as early as 19 April 2010 and it did not matter that the lump sum claim was 
first made after the reforms commenced. A claim was a claim and as Goudappel’s first compensation claim predated 19 June 
2012 the amendments did not apply.  
 
The issue of retrospectivity was referred to the President of the WCC for determination. 
 
President Keating was of the view the amendments were intended to apply to permanent impairment lump sum claims made 
on or after 19 June 2012, even if the injury happened before that date. There needed to be a lump sum impairment claim prior 
to 19 June 2012 if the amended provisions were not to apply. There was no earlier lump sum claim so the amended provisions 
applied. This was a claim for compensation after 19 June 2012 and as the impairment was only 6% there was no entitlement 
to lump sum compensation. 
 
President Keating determined: 

“The amendments to Division 4 of Part 3 of the Workers Compensation Act 1987 introduced by Schedule 2 of the Workers 
Compensation Legislation Amendment Act 2012 apply to claims for compensation pursuant to s 66 made on and after 19 
June 2012 where a worker has made a claim for compensation of any type in respect of the same injury before 19 June 
2012.” 

 
An appeal to the NSW Court of Appeal followed and the Court of Appeal did not agree. 

“The amendments to Division 4 of Part 3 of the Workers Compensation Act 1987 introduced by Schedule 2 of the Workers 
Compensation Legislation Amendment Act 2012 do not apply to claims for compensation pursuant to s66 which are made 
before 19 June 2012 in respect of an injury that results in permanent impairment, whether or not the claim specifically 
sought compensation under s66 or s67 of the 1987 Act.” 

 
In addition the Court of Appeal determined that the Regulations that were passed to implement transitional changes that 
altered the rights of workers which had accrued prior to 19 June 2012 (such as an entitlement to a lump sum claim which 
accrues at the date of injury) they were invalid as the Government did not have the power to pass Regulations that 
retrospectively effected accrued rights.  
 
The end result is that where a worker has made any claim for compensation prior to 19 June 2012 the lump sum claim 
amendments introduced by the reforms will not apply to any subsequent lump sum claim by that worker. The threshold for 
lump sum claims will not apply, the worker will be entitled to a payment for pain and suffering under the repealed section 67, 
and the worker can have more than one assessment of his impairment by a medical panel.  
 
Essentially the lump sum impairment claim amendments will have no application to any workers’ claim made after 19 June 
2012 where the injury occurred before that date whether or not a previous compensation claim before that date sought a lump 
sum entitlement.  
 
Deterioration claims will continue to be a headache and a recurring theme for insurers and the scheme where injuries were 
caused before 19 June 2012 and any compensation claim was made prior to that date. The savings to the Scheme that would 
have resulted if the lump sum changes were retrospective are not available.  
 
Interestingly there are two outstanding decisions of the President of the Workers Compensation Commission that will deal with 
specific issues concerning the retrospectivity of the new lump sum claim provisions and now that the judgement in Goudappel 
has been published the outstanding judgements will follow shortly.  
 
Di Matteo v RDM Ceramics will determine whether the amendments to the lump sum entitlements apply to claims for 
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permanent impairment where the injury occurred before 1 January 2002 and whether a worker who has made a claim for 
permanent impairment compensation prior to 19 June 2012 is prevented from making a further claim in respect of the same 
injury for permanent impairment compensation on or after 19 June 2012  
 
Spinelli v Integrated Labour Network Pty Ltd will determine whether the amendments to the lump sum entitlements apply to 
claims by  a worker injured on or after 1 January 2002, who has made a claim for lump sum compensation pursuant to 
sections 66 and 67 of the 1987 Act prior to 19 June 2012, so as to disentitle them from making a further claim for lump sum 
compensation pursuant to s 67 of the 1987 Act on or after 19 June 2012 in respect of additional permanent impairment 
resulting from the same injury. A further issue which will be determined is whether the changes prevent a worker injured on or 
after 1 January 2002 and whose injury is the subject of a Medical Assessment Certificate issued before 19 June 2012 
precluded from undertaking a further medical assessment by an Approved Medical Specialist on or after 19 June 2012 for the 
purpose of a claim for:  

� lump sum compensation pursuant to s 66 of the 1987 Act;  

� lump sum compensation pursuant to s 67 of the 1987 Act;  

�  work injury damages.  
 
Goudappel’s judgement is likely to ensure that the decisions in Di Matteo and Spinelli fall in favour of the workers with the end 
result being none of the lump sum impairment claim amendments apply to lump sum claims arising from injuries sustained 
prior to 19 June 2012 where the worker has made any form of compensation claim before that date. 
 
However the judgement in Goudappel will not have a flow on effect to the reforms that impact on benefits and entitlements 
other than lump sum entitlements, such as the changes to weekly compensation entitlements, the introduction of work 
capacity decisions and the changes to journey claims. The transitional provisions for the other benefits and entitlements were 
not crafted in the same way as the transitional provisions for lump sum entitlements.  
 
There is no doubt we will now see an influx in lump sum impairment claims under the old section 66 and 67. However we 
wonder whether the NSW Government will introduce legislation to overcome the effect of the Goudappel decision.  
 
How can the Government overcome the effect of Goudappel? It’s simple. Legislate again!!!! All that is needed is a change to 
the transitional provisions to provide that the lump sum impairment changes apply to a claim for compensation under section 
66 made on or after 19 June 2012 whether or not there has been any previous compensation claim.  
 
So the loophole can be closed with new legislation. Both houses of the NSW parliament are sitting for 11 days in May and the 
loophole may shut quickly. Perhaps the loophole will be left open to the date that any further legislation is introduced. In that 
case the new trigger date to exclude lump sum claims would be almost a year after the reforms were introduced. Or will the 
Government leave the lay of the land as it falls, content that the changes to weekly compensation will drive significant 
savings?  
 
We are sure to see claims activity and workers solicitors pursuing lump sum claims before the NSW Government has the 
chance to legislate further. But will this be a short term issue or will the Scheme endure deterioration lump sum claims from 
those injured prior to 19 June 2012 in perpetuity.  
 
We will have to wait and see as the twists and turns of the reforms continue. 
 
Proportionate Liability Regime - First High Court Decision 
 
It has been more than 10 years since the introduction of the proportionate liability regime for property damage and economic 
loss claims in Australia in 2002 and until now there had been no need for the High Court to pass judgement on the provisions 
that regulate the regime. However the High Court has now delivered its first judgement considering the proportionate liability 
provisions in NSW and somewhat ironically it was a claim brought against lawyers that took the issue to the High Court. 
 
In Hunt & Hunt Lawyers v Mitchell Morgan Nominees Pty Ltd [2013] HCA 10 (3 April 2013) the High Court was called on to 
consider claims by a mortgage lender against its lawyers that prepared loan documents for the lenders and claims against 
fraudsters who benefited from the loans after the lender was unable to recoup the money advanced pursuant to the loan 
documents. 
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 The majority of the High Court in a 3 to 2 decision allowed an appeal from the New South Wales Court of Appeal which had 
held that negligent solicitors had caused a loss to a lender that was different to the loss which fraudsters had caused to the 
lender in the same transaction with the result that the proportionate liability regime did not apply and the lawyers were liable 
for the entire loss.  The High Court majority overturned that finding and in doing so clarified the operation of Part 4 of the Civil 
Liability Act 2002 (NSW) (“the Act”) and has confirmed that the proportionate liability regime has wide application where 
concurrent wrongdoers act independent of each other and cause the same loss. 
 
Background and key events 
 
Caradonna and Vella opened a joint bank account in late 2005 for business purposes.  Later, unknown to Vella, Caradonna 
obtained possession from Vella of 3 certificates of title to land of which Vella was registered proprietor. 
 
Caradonna fraudulently used the certificates of title to obtain an advance (supposedly to Vella) from Mitchell Morgan (“the 
Lender”) of about $1 million, which he directed into the joint bank account.  The Lender took a mortgage over one of the 
properties after Caradonna’s cousin, Flammia, acting as his solicitor, falsely certified that he had identified the borrower and 
witnessed the borrower’s signature on loan and mortgage documents.  Caradonna had forged Vella’s signatures on those 
documents and also did so subsequently on cheques which he presented to withdraw the advance from the joint account. 
 
Hunt & Hunt prepared the loan agreement and mortgage for the lender.  The mortgage lacked a covenant to repay a specific 
amount and was therefore negligently prepared, according to a finding of the trial judge.  That negligence (being a breach an 
implied term in its retainer to exercise reasonable skill, diligence and care) was not in issue in the High Court appeal, and nor 
were other findings of the trial judge that the loan agreement was void because of the forgery of Vella’s signature on it, and 
that because the mortgage purported to secure Vella’s indebtedness under the void loan agreement, it did not secure any 
amount, was liable to be discharged and was unenforceable.   
 
Both Caradonna and Flammia were bankrupt by the date of the trial and the Lender was unable to recover the amount 
advanced under the loan agreement from them at that time.  The trial judge found that these two fraudsters were either, 
independently of each other or jointly, a cause of the Lender’s loss.  The trial judge apportioned liability to Hunt & Hunt of 
12.5%, Caradonna 72.5% and Flammia, 15%. 
 
By contrast, the Court of Appeal found that Hunt & Hunt was not a concurrent wrongdoer because the actions of the fraudsters 
did not cause the loss which the Lender sought to recover from Hunt & Hunt. 
 
High Court’s findings  
 
Central to the decision were findings that: 

� the Lender’s loss was its inability to recover the funds advanced – being the “damage” it suffered for the purpose of 
section 34(2) of the Act; 

� the acts of Hunt & Hunt, Caradonna and Flammia materially contributed to the loss; 

� the Lender’s claim against Hunt & Hunt was an apportionable claim under the Act; 

� the mortgage which Hunt & Hunt drew lacked a covenant to repay a particular amount.  It required repayment of the 
amount required under the loan agreement.  The loan agreement was void but Hunt & Hunt was not responsible for 
that (rather the forged signature on it caused the loan agreement to be void); 

� the fraudsters’ conduct contributed to the Lender’s inability to recover its funds because they induced the Lender to 
enter into the transaction (by the signing of the loan and mortgage documents and the false solicitor’s certificate); 

� when the Lender entered into the transaction, it was left with an unenforceable loan agreement due to its solicitors’ 
negligence, but the fraudsters’ acts in inducing the loan was a material cause of the harm to the Lender; and 

� the Lender should not recover from Hunt & Hunt any more than that for which Hunt & Hunt was responsible, being 
12.5% of the damage. 

 
High Court’s statements of principle 
 
The following important statements of principle emerge from the majority decision: 

� the task of the court under Part 4 of the Act is to apportion responsibility between defendants where a defendant can 
show that it is a “concurrent wrongdoer”; 



� a “concurrent wrongdoer” is a defendant who can show that there are others whose acts or omissions caused the 
damage the plaintiff claims, whether jointly with that defendant’s acts or omissions or independently of those acts or 
omissions; 

� section 34(2) of the Act (which defines “concurrent wrongdoer” for the purpose of Part 4 of the Act) requires the court 
to consider firstly, what is the damage or loss that is the subject of the claim, and secondly, is there a person other 
than the defendant, whose acts or omissions also caused that damage or loss; 

� identification of the damage or loss the subject of the claim must occur before the question of causation of the loss is 
answered.  Identification of the damage correctly will usually assist in proper determination of its cause; 

� as between concurrent wrongdoers, it is difficult to see that the damage they have caused could be other than the 
same damage for the purpose of section 34(2) of the Act; 

� section 5D(1) of the Act sets out the general principles which apply in determining whether negligence caused the 
particular harm (“harm” in section 5 includes damage to property and economic loss which flows from a failure to 
exercise reasonable care and skill); 

� two elements under section 5D must be established to obtain a finding that negligence caused particular harm, being, 
firstly, the negligence was a necessary condition of the occurrence (factual causation); and secondly, that it is 
appropriate for the negligent party’s liability to extend to the harm so caused (scope of liability); 

� Part 4 of the Act does not require that one wrongdoer’s actions contribute to another wrongdoer’s actions in order to 
cause the same damage.  The issue is whether each of them separately materially contributed to the damage; 

� a wrongdoer’s actions may be independent of another wrongdoer’s actions, or be successive to those actions, yet may 
cause the same damage, and one wrongdoer may be liable only for part of the damage for which the other wrongdoer 
is liable; 

� the plaintiff is the party which must establish that a defendant caused or materially contributed to his or her loss or 
damage, and to do so needs to prove that a wrongdoer’s actions were one cause; 

� the relevant enquiry is whether a particular breach of duty or contract was a cause of harm – in other words, that the 
breach materially contributed to the loss; 

� “material contribution” is made out if the act or omission played some part in contributing to the loss; and 

� “damage”, being loss the subject of the claim as distinct from the remedy, damages, is the injury and other 
foreseeable consequences which the plaintiff suffered as a result of a defendant’s acts or omissions.  In this case, 
damage to the Lender was its inability to recover amounts advanced. 

 
Conclusion 
 
The High Court has confirmed that when considering the potential application of the proportionate liability regime it is 
necessary to consider the nature of the loss and then, whether there are any other additional people whose acts or omissions 
caused the loss or damage.  
 
In this case the High Court determined: 

“In determining the question of causation, it is necessary to keep clearly in mind the harm suffered by Mitchell Morgan: its 
inability to recover monies advanced. Merely to then state the obvious facts - that the monies were advanced under the 
loan agreement and the security of the mortgage - is to acknowledge that the harm suffered has more than one cause.” 

 
Of particular interest to lenders’ mortgage insurers and professional indemnity insurers, in this decision, the High Court 
affirmed its earlier decisions which held that in a case involving a loan, damage will usually only be sustained, and the cause 
of action will generally only accrue when recovery can be said, with some certainty, to be impossible.  
 
So there we have it, the first High Court decision on the proportionate liability regime and a 3 judge to 2 judgment in favour of 
a more robust application of the scheme than had been determined by the NSW Court of Appeal in this case and the Victorian 
Court of Appeal in a different matter. 
 
The proportionate liability regime does protect wrongdoers from liability from a loss to the extent it is caused by another 
however one must remember when contractual relationships are involved a simple indemnity provision in a contract can 
displace the application of the regime as we discussed in our feature article in last month’s Newsletter. 
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The General Practitioner’s Duty to Treat Obesity 
 
Obesity is an increasing concern for many Australians and the numbers that consult medical practitioners for obesity related 
medical complications are growing.  However medical practitioners are often faced with reluctance to take advice and follow 
treatment plans.  Some people seem to be unable to grapple with their need for treatment. 
 
The NSW Court of Appeal in a recent decision of Varipatis v Almario has confirmed that whilst a doctor owes a duty of care 
when treating a morbidly obese patient to refer the patient for appropriate treatment, that patient’s decision not to follow the 
advice of the general practitioner will have a significant impact on any claim against the doctor for failing to take reasonable 
care in the treatment of the patient’s obesity. 
 
Almario had worked at the former Union Carbide site and initially sought treatment from Dr Varipatis thinking that he was 
suffering from a disease arising from toxic exposure.  Dr Varipatis had a special interest in diseases caused by toxic exposure. 
 
Almario was morbidly obese at all relevant times.  He had numerous health problems including elevated liver function tests 
and he needed to reduce weight before scirrhosis set in.  He failed to lose weight, developed scirrhosis and subsequently liver 
cancer which is expected to be fatal. 
 
Almario brought proceedings against Dr Varipatis claiming the doctor had been negligent in failing to treat his morbid obesity 
and prevent his liver cancer. 
 
Almario was referred by Dr Varipatis to an obesity clinic but he did not attend. Almario regarded that his problems were related 
to toxic exposure.  
 
Almario’s problems included a lung condition and Dr Varipatis referred Almario to a consultant chest physician, who in turn 
gave Almario a referral to a professor at an obesity clinic.   
 
Almario was referred to various other doctors for his collection of serious medical conditions. 
 
Almario’s claim ultimately came on for hearing over eight days and a trial judge concluded that the general practitioner had 
been negligent in failing to refer Almario to a bariatric surgeon for consideration of surgery and in the alternative, failing to take 
appropriate steps to re-refer him to an obesity clinic.  There was also a finding that the general practitioner failed to refer 
Almario to a heptologist or similarly qualified physician for specific investigation and treatment of his liver condition. but this 
was not causative of his alleged injuries. 
 
Dr Variatis appealed.   
 
When the matter came on for hearing in the Court of Appeal the only negligence findings challenged were those relating to 
failure to re-refer to the obesity clinic and the failure to refer to a bariatric surgeon.  That is because the trial judge had 
determined that the failure to refer Almario to a heptologist had not had any causal effect on Almario’s condition.  In this case a 
central issue was whether it was the function of the general practitioner to determine whether an obese patient had a need for 
bariatric surgery. 
 
In considering the case Basten JA noted: 

“A general practitioner may be obliged, in taking reasonable care for the health of a patient, to advise in unequivocal terms 
that weight loss is necessary to protect his or her health, to discuss the means by which that may be achieved and to offer 
(and encourage acceptance of) referrals to appropriate specialists or clinics.  ... if the plaintiff (Almario) refused to take the 
firm advice of his general practitioner, and of experts to whom he had been referred, there is no breach of duty on the part 
of a general practitioner in failing to write a further referral.  The duty of care stops short of requiring an exercise in futility.” 

 
Basten JA concluded that in Almario’s case a finding that Dr Varipatis was negligent in failing to re-refer Almario to an obesity 
clinic could not stand. 
 
Basten JA considered the expert medical evidence and concluded that the weight of the evidence was not consistent with the 
proposition that a general practitioner at the relevant time had a duty to refer a morbidly obese person to a bariatric surgeon 
for assessment as to the appropriateness of the surgery.  Accordingly Basten JA concluded that this aspect of the claim failed.  
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However, one must remember that time had passed since the initial treatment of Almario in 1998 and a medical practitioners’ 
knowledge and understanding of obesity and possible treatments for obesity has changed with time. One wonders whether a 
different conclusion on the need to refer Almario to a bariatic surgen would result if Almario’s consultations occurred today. We 
speculate this finding could well have been different if Almario’s treatment by his G.P occurred more recently. 
 
Basten JA noted that the evidence was overwhelming that Almario had been given advice not merely by his general 
practitioner but by numerous doctors, that he needed to reduce his weight to save his health, if not his life.   
 
Almario had originally sought treatment in the hope of obtaining medical support for a case against his employer arising from 
diseases for exposure to toxins.  He actually required medical or surgical assistance to reduce obesity.  Basten JA was critical 
of Almario’s claim and commented: 

“To complain that his own refusal to accept such a referral demonstrated a lack of reasonable care on the part of the 
appellant was not, in broad terms, an attractive proposition. It invited the conclusion that the law required a medical 
practitioner to take a step which was, on the probabilities, futile.” 

 
The Court of Appeal determined Almario failed establish both breach of duty and causation. 
 
Meagher JA in his judgment, noted that Dr Varipatis discharged his duty of care by referring Almario to an obesity clinic.  
Meagher JA, when considering the claim, noted that: 

“A reasonable practitioner would have been justified in concluding that the patient had been given advice that he should 
see a specialist in obesity management and had been provided with a referral so that he could do so.  Having regard to the 
patient’s statement that he did not propose to see the doctor, or attempt weight loss, there was no point in providing him 
with a further referral.” 

 
As can be seen, the Court of Appeal concluded that those who suffer from morbid obesity and consult medical practitioners 
are owed a duty to be referred for appropriate treatment for their obesity even where the initial consultation does not concern 
complaints about obesity.  Whilst a general practitioner may owe a duty to encourage the patient to attend an obesity clinic or 
seek other treatment, it does not require a general practitioner to endlessly hound a patient to ensure treatment ensues.   
 
The law recognises that individuals have personal responsibility and if they fail to heed the advice of their medical practitioner 
to seek treatment, the adverse consequences of that failure cannot be blamed on the general practitioner. 
 
Interestingly however, there is an obligation on the general practitioner to properly advise the obese and as the knowledge of 
available treatment regimes increases we are likely to see more claims against general practitioners arising from alleged 
failure to refer a person for appropriate treatment for obesity.  As obesity can be a matter of degree, the views of general 
practitioner may differ as to when referral for r treatment is appropriate, however, we speculate as time passes and the 
concerns about obesity increase, the referral by a general practitioner to an obesity clinic is likely to occur more frequently and 
at earlier times, after  all the GP has a duty to refer the obese for appropriate treatment. 
 
Assessing Damages - The Choice Between the Cost of a Nursing Home & 24 Hour Attendant Care 
 
A person who is injured in an accident is entitled to recover damages to compensate them for the reasonable expenses to be 
incurred as a result of the accident.  However, when it comes to a claim for future expenses, questions can arise as to the 
reasonableness of the expenses, particularly where a person’s injuries have rendered them incapable of caring for 
themselves. 
 
Sometimes a Court is called on to consider a choice between the costs of institutionalising an individual against the cost of 
maintaining their lifestyle at home. 
 
In a recent decision of Dang v Chea, the NSW Court of Appeal has confirmed that when considering issues of this nature 
there must be a balancing of the costs and benefits and it is not the costs of the ideal arrangements that must be met but 
rather the reasonable costs which in some circumstances may be limited to the cost of institutional care. 
 
Mrs Chea was severely injured when she was struck by a motor vehicle when she was a pedestrian in a car park.  Mrs Chea 
was born in Cambodia, emigrated to Australia in 1981 and was 83 years of age at the time of the accident. She lived with one 
or other of her children in the homes in which they lived.  She was essentially well and independent in her daily living activities.  
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She was unable to speak English and only spoke Teochew, a  dialect originating from the Guangdong area of China. 
 
Mrs Chea suffered a head injury in the accident, was hospitalised for about a month and then returned to live with her son.  
After two years whilst at home she fell and fractured her left femur and was admitted to the Liverpool Hospital for treatment but 
on discharge from Liverpool Hospital lived in the Canley Gardens Aged Care facility and had been cared for in that facility until 
the date of the trial.  Mrs Chea’s family had come to the conclusion that because of her limited mobility and tendency to fall 
they could not care for her at home. 
 
Mrs Chea brought a claim for damages for injuries sustained in the motor vehicle accident.  At trial there was a significant 
issue as to the life expectancy of Mrs Chea as there was a conflict in the opinions concerning her injuries, her advanced years 
and the progression to dementia.  The trial judge resolved the issue of life expectancy, determining that Mrs Chea had a 
further 3.5 years to live from the date of the trial.  However, the main issue at trial was a claim for future accommodation and 
care needs.  Mrs Chea’s lawyers argued that a reasonable assessment of damages would require the provision of live in 
suitable rental accommodation and an appropriate level of nursing care and assistance for 24 hours a day in that 
accommodation or in the alternative, the costs of Mrs Chea living in Canley Gardens Nursing Home. 
 
The trial judge, when considering this claim, balanced the scenario of living in rented accommodation versus living in a nursing 
home and determined that the advantages and disadvantages of each option were such that one option was not favoured over 
the other, however, Mrs Chea had continued to suffer falls whilst in the nursing home and it was this factor that swayed the 
trial judge to determine that a reasonable assessment of damages required compensation for the costs of rented 
accommodation and 24 hour nursing and domestic care as this would eliminate the risk of falls. 
 
The trial judge awarded Mrs Chea damages in the sum of $1,912,926.00. 
 
An appeal followed. 
 
The Court of Appeal when called on to consider the damages awarded, noted that the High Court determined in Arthur 
Robinson (Grafton) Pty Limited v Carr, that the aim of an award of damages is not to fulfil the ideal requirements for an injured 
person but rather the reasonable requirements.  In quoting a number of judgments, the Court of Appeal confirmed that: 

� “It is not every expenditure which might be advantageous for a plaintiff as an alleviation of his or her situation or which 
could give him or her happiness or satisfaction to be provided by a negligent party. 

� The touchstone of reasonableness of the cost of providing nursing and medical care for an injured person in the future 
is, no doubt, costs matched against health benefits.  If the cost is very great and benefits to health slight or speculative 
the cost involving treatment will clearly be unreasonable, the more so if there is available an alternative and relatively 
inexpensive mode of treatment, according equal or only slightly lesser benefits. 

� When the factors are more evenly balanced no intuitive answer presents itself and the real difficulty of attempting to 
weigh against each other two incomparables, financial cost against relative health benefits to the plaintiff, becomes 
manifest. 

� An assessment of what is reasonable may well involve some consideration of the significance of the expenditure, as a 
proportion of the likely overall award as well as the difficult assessment of the relationship between the additional 
proposed cost and the anticipated benefit.” 

 
The Court of Appeal in this case determined it was not reasonable to compensate Mrs Chea for the cost of rental 
accommodation and 24 hour attendant care.  An award of damages that did so was manifestly excessive.   
 
The Court of Appeal noted that Mrs Chea had suffered a number of falls at the Canley Vale Nursing Home but had not been 
injured.  The trial judge had accepted on the evidence that the risk of falls would be eliminated if Mrs Chea was moved into 
appropriate accommodation with 24 hour care.  Accordingly, the health benefit to be derived from a reduction in the number of 
falls was an important factor to consider, however, so was the advanced age of Mrs Chea, her progressing dementia and the 
fact that she would become less mobile with time and ultimately be confined to bed.  In those circumstances the occasions 
where she might fall would also be reduced and the circumstances where she would fall if unsupervised would become 
progressively fewer.   
 
The Court of Appeal noted that the cost differential between the two proposed regimes for care should have been taken into 
account and the trial judge failed to do so.  The difference between the two care situations was $6,092.50 per week versus 
$1,680.00 per week.  When the costs were calculated for the liife expectancy of Mrs Chea was a difference of $781,745.00. 
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As the Court of Appeal noted, the provision of 24 hour nursing and domestic care “represented very much an ideal 
circumstance, rather than a reasonable one”. Accordingly, the damages awarded were reduced. 
 
From time to time a balancing exercise must be undertaken when a claim is made for future care.  If there are truly significant 
health benefits which arise as a consequence of 24 hour attendant care a Court will be inclined to award compensation for 24 
the cost of attendant care rather than institutional care.   
 
Claims for damages by the elderly who lose their independence can be difficult to determine but the injured do not have to be 
placed in the ideal situation and an element of reasonableness must be applied when determining the appropriate care regime 
for the future for which damages are payable. 
 
Employers Owe a Duty of Care to their Employee's as Well as an Employee's Rescue 
 
The NSW Court of Appeal in McDonald v Shoalhaven City Council has confirmed that an employer owes a duty of care to both 
an employee and those who are called on to rescue an employee who has been injured or is in peril. Further, whilst in NSW 
the duty of care by an employer is not governed by the Civil Liability Act 2002, the duty owed to the rescuer of the employee 
is. 
 
McDonald was injured whilst assisting an employee of a Council out of a trench which had collapsed.  There was no 
relationship of worker and employer between McDonald and the Council and no claim for work injury damages was brought 
under the Workers Compensation legislation by McDonald.   
 
McDonald argued that the duty of care owed to him was a derivative of the duty of care owed by an employer to an employee.  
He submitted that the duty was of the same scope and content as an employer’s non delegable duty of care to an employer to 
take reasonable care to avoid exposing the employee to unnecessary risks of injury.  The trench collapsed allegedly as there 
was an absence of shoring.  The walls were charged with water as water was seeping out of the walls and the trench had 
supposedly reached a depth of more than 1.5 metres and therefore required shoring. 
 
McDonald succeeded in his claim for damages at trial and an appeal followed.   
 
Whilst the Court of Appeal determined that the trial judge had fallen into error in determining the claim as he had accepted 
McDonald’s expert’s evidence that the trench required shoring without properly balancing the evidence of four witnesses who 
were employees of the Council that the trench did not require shoring, the judgment confirms that a duty of care is owed in the 
circumstances where a volunteer is injured rescuing an employee. 
 
The Court of Appeal noted that whilst the damages awarded under the Civil Liability Act 2002 and those awarded under the 
Workers Compensation legislation differ, that is no reason why the Civil Liability Act 2002 should not apply to the claim made 
by McDonald.  McDonald was not an employee.  His claim was not governed by the Workers Compensation legislation.  The 
fact that different legal consequences and damages awards will flow from the same act of negligence is no reason for the 
damages to be assessed other than under the Civil Liability Act 2002. 
 
The Court of Appeal concluded that the duty of care owed by the Council is not the same duty as owed to an employee.  
Rather, the duty of care was formulated in the following terms: 

“Whether the Council might foresee, as a consequence of its alleged failure to exercise reasonable care to its employees, 
the assistance of which might be rendered at some risk to themselves of a volunteer nearby, fulfilling a moral and social 
duty to help the men and he were in a position of danger brought about by the alleged negligence”. 

 
McDonald’s claim against the Council fell for consideration under the Civil Liability Act 2002.  The duty of care owed was not 
the same duty as owed to an employee.  
 
The Court noted that Section 5B of the Civil Liability Act 2002 required the Court to determine that the risk in this case was not 
insignificant.  The Court of Appeal noted that what is known is that “not insignificant” does not mean “significant” and that a 
test of “not insignificant” was more demanding, but not very much, than a test that required a risk to be “not far fetched or 
fanciful”. 
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As a consequence of the trial judge’s errors in weighing the evidence the matter has been remitted for trial to be determined 
with the benefit of the Court of Appeal’s findings on the nature of the duty of care. 
 
What is clear is that a duty of care can be owed by an employer to rescuers of employees.  Damages payable to the rescuer 
will be assessed pursuant to the Civil Liability Act 2002 and the provisions in that Act will apply to the determination of the 
relevant duty of care owed. 
 
Personal Responsibility Is It Really An Issue 
 
In a somewhat disturbing judgment Railcorp has recently been ordered to pay $650,000.00 to Shane King after he lost his leg 
when struck by a train on the rail tracks at Mortdale Railway Station. The circumstances that led King to be on the railway 
tracks are troubling. Some would say more troubling was the fact that the train driver was found to have failed to exercise 
reasonable care when he came upon King on the tracks at night and Railcorp have been ordered to pay damages to King.. 
 
King was 32 years of age when the incident occurred. After seeing his children, whom he left at about 4.00 pm. King went to 
Dan Murphy’s in Hurstville and bought three long neck bottles of beer.  King went to a friend’s place in Hurstville and arrived 
there at about 5.00 pm and left at midnight and contends the only alcohol consumed was the bottles of beer.  King then went 
to Hurstville Station and took the train to Mortdale Station.  King intended to stay with another friend whose house was close to 
where King was required to work the following day.   
 
Ultimately King decided to walk to his friend’s place from Mortdale Station, walked for about 20 minutes and then after tiring 
walked back to Mortdale Station.  At that time he decided he would go to his sister’s place in Summer Hill and the last thing 
King can recall is climbing the stairs at Mortdale Station.  King thought it had taken about 15 to 20 minutes to walk to Hurstville 
Station, 10 to 15 minutes to wait for a train at Hurstville, about three minutes on the train to Mortdale Station and then about an 
hour looking around near a bus stop in Mortdale and obtaining cigarettes.  King had also spent 15 to 20 minutes with people in 
Pizza Hut and thought he finished talking to them at about 2.00 am before he had headed off on the walk towards his friend’s 
place before turning back to Mortdale Station. 
 
CCTV footage showed King walking out from behind a drinks machine at Mortdale Station at 3.05.10 am and then moving 
towards the edge of the platform.  King landed on the line at 3.05.15 am and was struck by a train at 3.05.42.   
 
King brought a damages claim against Railcorp for the injuries he sustained and quantum was agreed at $1.3 million.  This left 
liability to be determined. The main issues were what the driver should have seen and the level of King’s intoxication.   
 
A DVD was made from the driver’s cabin of the train between Hurstville and Mortdale on 7 December 2010 for the purpose of 
creating a general impression of what could be seen from the driver’s cabin.  The DVD demonstrated that the lightning from 
Mortdale Station resulted in the railhead being clearly able to be seen as a bright line as a consequence of the way it caught 
and reflected the light.  The CCTV footage showed the plaintiff’s left leg resting on the top of the westernmost rail head at 
various times before he was struck.   
 
The train driver gave evidence that he first saw something that he assumed to be rubbish at about 100 metres from the object.  
In his statement the driver indicated when he was approximately 50 metres from the object it moved and he realised it was a 
person and applied the full emergency brakes.  In cross examination the driver indicated that he did not consider there would 
be a person on the line.  The driver’s evidence was that he would encounter rubbish on the track on a daily basis and he did 
not recognise King as being human. 
 
Justice Davies in his judgment stated: 

“I consider that the driver did, however, underestimate the distance at which he first observed the plaintiff on the line.  That 
is because the object was across the railhead for the whole time it was within his line of sight.  I consider that it is more 
likely he first observed the object at or very close to his line of sight (141 metres).  He did not react to it because, as he 
said, he did not know what it was – it just looked like rubbish.   

If he did not observe the object on the line when it was first within his line of sight or very soon after (no more than two 
seconds) I consider that he was in breach of his duty in not so observing the object.  In that regard he would not have been 
keeping a proper look out.”  

 
Justice Davies in his judgment also concluded  
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“A train driver can reasonably drive without regard for accidents involving other trains and, ordinarily, without the frequent 
sort of incidents which are likely to occur on a road even with a moderate amount of pedestrian or vehicular traffic. A train 
driver does not have to steer a train and does not have the problem of intersections and unexpected changes of traffic 
lights. The principal concerns that a train driver might be expected to experience would be objects or people on the track 
including a possible incident at a level crossing.  
 
On the other hand, a train driver would be well aware that a collision between the train and an object which might derail it is 
likely to cause injury, serious injury or death to a number of persons and that a collision between the train and a human 
being would almost inevitably result in serious injury or death to that person.  
 
In circumstances where striking a human being was not the only risk but derailment of the train by reason of striking an 
inanimate object was also a risk, as Mr Timu accepted, it seems to me that Mr Timu breached his duty of care by not taking 
emergency action when he first saw the object and did not know what it was. Further, since the object must have been 
visible on the railhead from the moment it came into Mr Timu's line of sight, he breached his duty of care by not taking 
emergency action at that earlier point, again, in circumstances where he did not know what the object was. .. Whilst striking 
a human being may have been the greatest risk, derailment of the train was a serious risk, because of injury to passengers 
and staff, if the object might have been such as to derail the train. 
 
If his vision was limited or impaired because it was dark that was an added reason for erring on the side of caution when he 
could not discern what the object was. Further, taking his eyes off the object until he knew what it was also amounted to a 
breach of his duty of care. 
 
I bear in mind in s 5B Civil Liability Act 2002. The risk of injury to a person or derailment if the object was hit was 
foreseeable, the risk was not insignificant and I consider that a reasonable person in the driver's position should have 
observed the object on the line when it first came within his line of sight and applied the emergency brakes at that time. 
This is because of the likely seriousness of the harm which would occur if the object was a person and might occur if it was 
an object that would derail the train.” 
 

Some may wonder what happened to personal responsibility. Clearly King was intoxicated which was likely to be a factor in 
King  finding himself on the tracks. 
 
The judge accepted, after considering the evidence, including that of the guard and the driver when they assisted King after 
the accident, that King was intoxicated and it was unlikely his alcohol ingestion was limited to the three longnecks.  The level 
of his intoxication was evident in the fact that he was on the railway line.   
 
The Court concluded the train driver was negligent however deducted 50% for contributory negligence.  
 
It should be noted in this case Section 50 of the Civil Liability Act 2002, which relates to the fact that a Court is not to award 
damages in respect of liability unless it is satisfied the injury is likely to have occurred even if a person is not intoxicated does 
not apply by virtue of the fact that as a consequence of the operation of the Transport Administration Act 1998, an accident 
involving a train is deemed to be a motor accident, and Section 50 does not apply to motor accidents.   
 
If Section 50 had applied in the claim then the result may very well have been different.   
In this case King clearly put himself in peril by his conduct and despite this he has received substantial compensation. Whilst 
each case must turn on its own facts Railcorp and train drivers can feel justifiably perturbed by the vigilance seemingly 
required by train drivers for persons who might find themselves on a train track at night. 
 
We will have to wait and see whether King’s case goes on appeal.  
 
Which Laws Apply? Employees Injured In An Interstate Accident 
 
Determining the law that regulates a damages claim can sometimes be a tricky issue when an employee is injured on an 
interstate journey. The NSW Court of Appeal in Wickham Freightlines Pty Limited v Ferguson has recently considered the 
interaction of NSW and Victorian laws in circumstances where a NSW employee was injured in a motor accident in Victoria. 
 
Ian Ferguson sustained injury on 7 November 2007 when he was delivering an empty motor vehicle trailer to Wickham Freight 
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Lines premises in Victoria.  At the time of the accident Ferguson was employed by Kohuna Freighters Pty Limited as a truck 
driver.    
 
Ferguson commenced proceedings in the District Court of NSW against Wickham Freight Lines, contending that his injuries 
were caused by their negligence.  It was agreed by the parties that the District Court of NSW had jurisdiction to hear the 
proceedings and Victorian law governed all questions of substance to be determined in the proceedings.   
 
On 2 November 2011 Wickham Freight Lines sought an order striking out Ferguson’s Statement of Claim as commencement 
of the proceedings was precluded by the operation of Section 134AB of the Accident Compensation Act 1985 (Victoria)(the 
“Act”).  Wickham Freight Lines argued the Act was applicable as at the time of the accident Ferguson was acting in the course 
of his employment with Kohuna Freighters.  The Notice of Motion was heard before His Honour Judge Delaney in the District 
Court and His Honour determined that the Act only related to issues between an employer and employee and cannot apply to 
proceedings where an employee sues a third party.   
 
The Court of Appeal considered two issues: firstly, whether parts of Section 134AB with which Ferguson had not complied, 
were merely procedural as distinct from substantive; and whether if they were substantive, whether Ferguson was able to take 
steps to comply with those provisions to make the proceedings competent.  Ferguson argued that his Statement of Claim 
should not be struck out and he should be given the opportunity to amend his Statement of Claim. 
 
The Court of Appeal determined that the Statement of Claim filed by Ferguson in the District Court should be struck out.  
Ferguson conceded that he had not complied with the requirements of Section 134AB prior to filing his Statement of Claim.  
That section provides that “Recovery of damages for work related injuries is precluded unless there is serious injury.  
Ferguson submitted that even if sub-sections 1 and 2 of Section 134AB are substantive, then the sub-section in relation to 
whether or not the injury is a “serious injury” are procedural and do not apply in the District Court as procedural aspects of the 
proceedings are governed by NSW law.   
 
Justice Macfarlan, who delivered the leading judgment, stated: 

“I do not accept this submission so far as it relates to Section 134AB(3) and (4) which, for reasons that appear below, are 
the provisions that are critical to the determination of the present appeal.  ... these sections are an integral part of the 
scheme enacted in Section 134AB limiting common law entitlements to damages.  In my view it cannot be concluded, as 
the respondent’s argument requires, that the scheme embodied in Section 134AB is simply one limiting entitlements to 
damages to those arising out of “serious” work related injuries.  In my view the scheme is one limiting damages to those 
arising from injuries which are determined in accordance with the specification of the section to be “serious”.  It would be 
highly artificial, and in my view contrary to the apparent legislative intent of the section, for characterisation of an injury as 
“serious” to be made otherwise than by those means.” 

 
So what was the end result?  Ferguson is not entitled to proceed with his claim as, although he had commenced proceedings 
in New South Wales, the substantive Victorian law applied to his claim.  No doubt Ferguson is unable to sue his employer as 
he does not satisfy the threshold to bring a claim against his employer.   
 
Complications can and do arise when incidents occur in one State and there is some connection to another State. The 
substantive law of a State where an accident occurs must be applied even where the case is heard by a Court in another State 
however if the laws impose procedural requirements they do not necessarily apply. Arguments about what amounts to 
substantive law and what is procedural law continues to give rise to debate particularly where the viability of a claim is in issue.  
 
Fair Work Act General Protections  
 
The range of circumstances giving employees employment protection under the Fair Work Act 2009 (Cth) (FWA) continues to 
grow. This means a growing range of risks for employers.  
 
There are a number of “general protections” under the FWA. In broad terms these are designed to prevent an employer taking 
adverse action against an employee because of a defined range of matters – such as the taking of industrial action, and on 
various discrimination grounds. 
 
There is also an important general protection which prohibits adverse action – usually termination – because someone has a 
“workplace right”. 
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Section 340(1) of the FWA provides as follows:  

“(1)  A person must not take adverse action against another person:  

(a)  because the other person:  

(i) has a workplace right; or  

(ii)  has, or has not, exercised a workplace right; or  

(iii)  proposes or proposes not to, or has at any time proposed or proposed not to, exercise a workplace 
right; or  

(b)  to prevent the exercise of a workplace right by the other person.” 

 

A person has a “workplace right” if the person (section 341):  

(a)  is entitled to the benefit of, or has a role or responsibility under, a workplace law, workplace instrument or 
order made by an industrial body; or  

(b) is able to initiate, or participate in, a process or proceedings under a workplace law or workplace instrument; 
or  

(c)  is able to make a complaint or inquiry:  

(i)  to a person or body having the capacity under a workplace law to seek compliance with that law or a 
workplace instrument; or  

(ii)  if the person is an employee--in relation to his or her employment.  

 
These definitions cover a very broad range of matters. 
 
In Devonshire v Magellan Powertronics Pty Ltd [2013] FMCA 207 an employee brought a claim that her employment had been 
terminated in contravention of the “workplace right” protection. In essence she alleged that she was fired because she made 
enquires and complaints about her pay. 
 
The employee said that: 

� she made an inquiry during her induction process in the second week of her employment asking for her employment 
contract and salary package to be given to her in writing as she had not received it;  

� she discussed her salary package with the employer who wrote the salary package on a notepad and told Ms 
Devonshire that she would get her employment contract organised; 

� after her initial inquiry she received a telephone call from the National Sales Manager, saying that her salary package 
would be amended and the extra payment would be paid to her in the next pay week; 

� some weeks later she directly asked a director of the employer to have the payments made and corrected as she was 
getting different stories as to when she would be paid;  

� during a “final meeting” with the employer concerning her salary package payments that were outstanding she made 
the following inquiries:  

� when her correct salary was to be paid;  

� when her car allowance would be paid and corrected;  

� what date she should expect to receive her allowance;  

� when her superannuation entitlements would be corrected; and  

� when her mobile telephone allowance would be paid and corrected. 
 
According to the employee, on that same day her employment was terminated, approximately six hours after she had made 
the inquiry concerning her payment.  
 
One of the issues for the Federal Magistrates Court was whether the enquiries and complaints the employee made were 
within the definition of “workplace right”. If they were, then she was protected from any adverse action being taken against her 
because she had made the complaints. 
 
The Court found that the employee indeed had a workplace right and was exercising it.  
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The source of that right was found in section 323(1) of the FWA, which says that “ An employer must pay an employee 
amounts payable to the employee in relation to the performance of work:  

� in full ...; and  

� in money by one, or a combination, of the methods referred to in subsection (2); and  

� at least monthly. 
 
The employee therefore was entitled to the benefit of a workplace law, namely section 323(1)(a), because of  the definition of 
“workplace law” which “means ... this Act”: section 12 FWA.   It followed that she had a workplace right under s.340(1)(a) of 
the FWA. 
 
The Court also found that the term “able to make a complaint or inquiry” for the purposes of section 341(1)(c) was not limited 
to formal or specified mechanisms of complaint or inquiry. It was enough for an employee simply to make a complaint or 
inquiry of their employer in relation to their employment and that would constitute a workplace right. 
 
On one view, the reasoning of the Court suggests that any complaint by an employee about the terms and conditions of their 
work will constitute the exercise of a workplace right. That would represent an alarming extension of the FWA protections.  
 
For employers, this case reinforces the vital importance of having all the terms of an employment contract in writing, and of the 
need to deal with enquiries or complaints about pay or allowances promptly. It also emphasises the fact that all terminations 
need to be carried out with great care – the risks are many. 
 
Employment Agreements - Passing the BOOT Test  
 
Enterprise agreements under the Fair Work Act 2009 (FW Act) are one of the most popular methods of regulating 
arrangements between employers and employees. 
 
To become binding, an enterprise agreement must generally be approved by the Fair Work Commission (formerly Fair Work 
Australia).  In most cases an enterprise agreement will not be approved by the Commission unless it passes the ‘better off 
overall test’ (the ‘BOOT’) in section193 of the FW Act. 
 
In applying the BOOT the Commission must determine whether the employees covered by the enterprise agreement are 
covered by a modern award and, if so, which modern award. It is only by reference to any such award which potentially covers 
the employees that the test can be undertaken. 
 
In a recent case before the Commission (G.J.E. Pty Ltd [2013] FWCFB 1705), an employer applied for the approval of an 
enterprise agreement. A statutory declaration accompanying the application said that no modern award covered the employer 
in relation to any employees covered by the Agreement.  
 
In deciding whether to approve the Agreement the Commission determined that the General Retail Award 2010 (Retail Award) 
was relevant for the purposes of assessing whether the agreement passed the BOOT. The Commission concluded it was not 
satisfied the agreement passed the BOOT and rejected the employer’s application for approval of the agreement. 
 
On appeal the Full Bench decided that whether the enterprise of an employer is in a particular industry is a question of fact 
determined by the “substantial character” of the enterprise. The Full Bench also noted that the enterprise of an employer can 
have more than one character and be in more than one industry. The character of an enterprise must be substantial before it 
can be concluded that the enterprise is in a particular industry. The Full Bench decided that such an approach was relevant to 
the determination of whether an employer is covered by a modern industry award.  
 
 The evidence in this case showed that a substantial proportion of the employer’s revenue (nearly 30%) was derived from the 
hire of its equipment to non-trade, domestic customers and unidentified trade customers. The evidence did not suggest that 
the proportion attributable to the unidentified trade customers was significant. 
 
On the basis of this evidence the Full Bench concluded that a substantial character of the enterprise was the “sale or hire of 
goods...to final consumers for personal or household consumption” and accordingly the employer was in the “general retail 
industry” as defined in the Retail Award. On this basis, the Full Bench concluded that the Retail Award covered the employees 
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of the employer. 
 
In respect of the BOOT and the agreement a comparison of the descriptions of the job classifications in the Agreement with 
the definitions of a Retail Employee in Schedule B of the Retail Award indicated the job classification descriptions fell within 
the Retail Employee definitions. Accordingly, the Retail Award covered the employees in relation to the work they are to 
perform under the agreement. 
 
The Full Bench was not satisfied the agreement passed the BOOT. Since the employer was not prepared to give undertakings 
pursuant to s.190 of the FW Act to meet that concern, and there was no proper basis on which the Full Bench could be 
satisfied that the approval of the agreement would not be contrary to the public interest, the Full Bench confirmed the 
Commissioner’s decision to refuse to approve the agreement. 
 
It is clear from this that the Commission is ready to find that work performed is of the type covered by a modern award. 
Employers will need to exercise care if seeking to enter into enterprise agreements which do not clearly provide greater 
benefits the equivalent award. 
 
Workers Compensation Roundup  
 
Mental Stress Claims Cost Employers More 
 
Mental disorders arising from stress in the workplace have become an increasingly important concern for employees, 
employers and the general public as a whole.  Mental disorders have an impact on the Australian economy because mental 
stress claims are the most expensive form of workers compensation claims as a consequence of the lengthy periods of 
absence from work that are common with such claims. 
 
Safe Work Australia recently released a report entitled “The Incidents of Workers Compensation Claims for Mental Stress in 
Australia – April 2013”. 
 
The full extent of mental stress in Australian workplaces is not known but the report considers it is likely to be greater than 
indicated by workers compensation statistics because not all workers with mental stress apply for or receive compensation for 
their illness.  For example, the Australia Bureau of Statistics Work Related Injuries Survey 2009/2010 showed that 70% of 
workers who reported they experienced work-related mental stress did not apply for workers compensation. 
 
Some of the key findings in the report were: 

� men and women are more likely to make a claim for mental stress as they get older but after they reach 54 years the 
likelihood that they make a claim decreases; 

� mental stress claims are the most expensive form of workers compensation claims because they often involve lengthy 
periods of absence from work; 

� mental stress claims are predominantly made by women; 

� more professionals made claims for mental stress than any other occupation, with over a third of the claims being 
made for work pressures; 

� there were more mental stress claims made for work pressures than any other sub-category including bullying and 
harassment; 

� the hazards that result from mental stress claims vary with the worker’s age.  Younger workers are more likely to make 
claims as a result of exposure to workplace or occupational violence whereas work pressure is the main cause of 
mental stress claims for older workers, peaking for those aged 45-49 years.  General clerks, schoolteachers and 
Police Officers tend to form the majority of claims for work pressure; 

� that women are around three times more likely than men to make a worker’s compensation claim due to work related 
harassment and/or workplace bullying.  Approximately one third of all claims in this mental stress sub-category were 
made by workers in the occupational categories of advanced clerical, service workers and general clerks.  In the 
industry with the highest number/rate of mental stress claims the majority of claims were for work pressure.  This was 
particularly true in the education sector.  Claims for exposure to workplace or occupational violence were notable in 
the retail trades industry whilst the transport and storage and health and community services industries dominated 
claims for exposure to a traumatic event. 
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Development of a mental disorder is recognised in the Australian workers compensation systems as a potential outcome from 
experiencing mental stress in the course of work. Mental stressors accounted for an average of 95% of mental disorder claims 
over the past 10 years. 
 
The Trends in Mental Stress  
 
Over the past few decades there have been considerable gains made in Australia in terms of reducing the number of physical 
injuries and fatalities in the workplace.  In contrast, mental disorders arising from work-related mental stress have become an 
increasingly important concern.   
 
The impact of mental stress on productivity of workplaces in the broader community is considerable.  Medibank Private 
commissioned a study that reported in 2007 the cost of work related mental stress to the Australian economy was $14.81 
billion.  The direct cost to employers alone in stress related absenteeism was $10.11 billion.  The report noted that these 
figures would have been even higher if they included the hidden costs associated with restaffing and retraining that result from 
high staff turnover caused by stress.  The report also noted that work related mental stress is predominantly caused by 
organisational factors in the workplace. 
 
Other reasons believed to be contributing to the high incident of work-related stress in modern Australian society include 
increased workplace competition, more competitive and cost conscious marketplaces, the need for greater efficiencies 
because of globalisation, the 2008 global financial crisis and other factors.  These factors have then resulted in increased 
demands on workload, organisational downsizing and outsourcing of services creating pressures that affect the health and 
wellbeing of employees, as well as productivity of organisations.   
 
Data obtained from all jurisdictions around Australia (except Tasmania) dealing with workers compensation claims found that 
the acceptance rates for all other claims lodged remained higher than 90% over the 2010/2011 period.  This compared with 
only 68% of mental stress claims lodged being accepted in the 2010/2011 period. 
 
Weekly Compensation Decisions in the Workers Compensation Commission 
 
Last month we highlighted a number of Workers Compensation Commission (“WCC”) Arbitrator decisions that have dealt with 
weekly compensation claims post the legislative amendments to the Workers Compensation Act 1987 (“WC Act”).  Since the 
article in the April Newsletter, three further decisions have been handed down.  Whilst it would appear that Arbitrators’ are 
consistent in their treatment of weekly compensation claims up until 31 December 2012, some uncertainty still surrounds the 
WCC’s jurisdiction to determine weekly compensation claims that extend beyond 1 January 2013. 
 
On 26 March 2013 Arbitrator Haddock determined in Kilic v K Mart Australia Limited a claim for weekly compensation that 
extended beyond 1 January 2013.  The worker had been injured in January 2011 and the first 26 weeks of incapacity ended 
on 29 July 2011.  Consistent with other recent Arbitrator decisions, Arbitrator Haddock determined that a worker who was not 
in receipt of weekly compensation benefits as at 1 October 2012 is not an existing recipient and weekly compensation 
entitlements are calculated according to the old legislative provisions until 31 December 2012.  Accordingly, Arbitrator 
Haddock made an Award in favour of the worker pursuant to pre-amended Section 37 total incapacity provisions from 29 July 
2011 until 31 December 2012. 
 
The worker as at 1 January 2013 was within the “second entitlement period” of the new weekly compensation provisions.  
Arbitrator Haddock made a finding that the worker had a current capacity for employment and the worker’s ongoing 
entitlements were determined pursuant to the amended Section 37(3) of the WC Act.  The worker’s pre injury average weekly 
earnings (PIAWE) were agreed at $450.00 per week and Arbitrator Haddock determined the worker had an ability to earn of 
$216.00 per week.  She accordingly calculated the worker’s entitlement on the basis of $450 X 80%, less the ability to earn of 
$216.00 per week.  This resulted in an ongoing award from 1 January 2013 to date and continuing pursuant to Section 37(3).  
She noted that those payments were to continue until a total of 130 weeks had elapsed, at which time the worker would fall 
outside the second entitlement period and would be governed by the new Section 38 of the WC Act. 
 
On 26 March 2013 Arbitrator Carolyn Rimmer determined the ongoing weekly compensation entitlements of a worker after the 
second entitlement period in Ali Moukdad v John Piggott Smash Repairs & Sons Pty Limited.  The facts were that the worker 
had sustained an injury to the left upper extremity/cervical spine on 10 October 2007 and was not an existing recipient of 
weekly compensation as at 1 October 2012.  The worker firstly received an award pursuant to the old Section 40 for partial 
incapacity from 30 November 2011 to 31 December 2012.  

 



 
In relation to the claim for weekly compensation from 1 January 2013, Arbitrator Rimmer determined the worker had a partial 
incapacity for work and that incapacity was continuing.  Including the award of weekly compensation up until 31 December 
2012 the worker had received a total of 210 weeks of weekly compensation.  Accordingly, the worker fell within the amended 
Section 38 provisions of the WC Act.  Section 38(1) provides that a worker’s weekly compensation payments will cease at the 
expiry of the second entitlement period unless the worker has a continuing entitlement under that section.  Pursuant to Section 
38(2) a worker will only have an entitlement to weekly compensation after the second entitlement period if they have no 
current work capacity.  Arbitrator Rimmer made a finding that the worker had a current work capacity.  Given the worker was 
not working for a period of not less than 15 hours per week nor earning at least $155.00 per week Arbitrator Rimmer was of 
the view the worker did not satisfy the requirements for weekly compensation payments beyond 210 weeks.  Accordingly 
Arbitrator Rimmer declined to make an award for weekly compensation from 1 January 2013. 
 
The most recent decision was by Arbitrator Brett Batchelor in Robert Provost v Rice Motors Pty Limited on 4 April 2013.  In 
this matter the worker had initially suffered an injury on 25 June 2005 and had been paid workers compensation initially until 
December 2011 when payments ceased.  Accordingly the worker was determined not to be an existing recipient as at 1 
October 2012.  Arbitrator Batchelor made a finding that the worker was totally incapacitated for employment and granted an 
Award in favour of the worker pursuant to the old Section 37 from the date of cessation of weekly payments to 31 December 
2012 at the maximum statutory rate. 
 
As at 1 January 2013 the worker had received more than 210 weeks of weekly compensation and was outside the second 
entitlement period.  Arbitrator Batchelor noted there had been no work capacity decision or a work capacity assessment 
undertaken by the scheme agent.  As none of the steps required to determine the entitlements of the worker to weekly 
compensation after the expiry of the second entitlement period had taken place, he determined the Commission had no 
jurisdiction to make any award of weekly compensation beyond 1 January 2013. 
 
Interestingly, Arbitrator Batchelor commented that whilst the Commission did not have jurisdiction to deal with the weekly 
compensation claim beyond 1 January 2013, this did not mean the worker did not have an entitlement to weekly 
compensation.  Arbitrator Batchelor commented the worker had a vested right to weekly compensation and once the 
requirements of Section 38 (i.e. work capacity decision and assessment) have been complied with the worker may be entitled 
to compensation from 1 January 2013.  He specifically drew to the attention of the scheme agent that when they assessed the 
current work capacity of the worker, they may have regard to his finding that the worker was totally incapacitated from 16 April 
2012 to 31 December 2012.  He commented that if the assessment by the scheme agent was that the worker had no current 
work capacity, the worker would be entitled to ongoing compensation pursuant to Section 38(6). 
 
It is now clear that the Workers Compensation Commission can make an award for weekly compensation until 31 December 
2012 under the previous weekly compensation provisions, providing the worker was not an existing recipient of weekly 
compensation as at 1 October 2012.  Whilst Arbitrators Haddock and Rimmer have indicated that the WCC can determine 
weekly compensation claims beyond the second entitlement period (i.e. more than 210 weeks), Arbitrator Batchelor has taken 
the view the WCC has no jurisdiction to deal with such claims.   
 
Although there has yet to be a decision concerning workers who are existing recipients of weekly compensation as at 1 
October 2012, comments made by Arbitrator Batchelor in his decision of Provost suggest that the old weekly payment 
provisions for existing recipients will continue until a scheme agent undertakes a work capacity decision/assessment.  
Considering the large amount of weekly compensation claims currently before the Commission we do not expect it will be long 
before a decision is made by an Arbitrator in relation to a worker who is an existing recipient of weekly compensation.   
 
CTP Roundup 
 
Contributory Negligence: What Happened To Personal Responsibility  
 
When examining a pedestrian claimant’s behaviour, we typically look, in the first instance, to whether there was anything that 
the driver could or should have done to avoid the accident.  If there was nothing that the driver could have done, we will say 
that liability should be denied.   
 
Such a situation is best demonstrated via the classic dart out case – Derrick v Cheung (2001) 181 ALR 301.  A 21 month old 
ran onto the road and was struck.  The District Court and Court of Appeal found negligence.  The High Court overturned the 
findings.  It concluded that the driver acted in accordance with reasonable care.  The driver could not have been expected to 
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drive more slowly or carefully.  There was no opportunity for the driver to see the claimant.  The absence of moral 
responsibility, as opposed to legal responsibility, is irrelevant.  “The test remains whether (the defendant) has not acted in 
accordance with reasonable care”. 
 
This is perhaps the most straightforward scenario. 
 
Things get more complicated when we add additional stimuli. 
 
Tobin v Worland [2005] NSW CA 188 is such a case.  A two year old darted onto a suburban street at midday.  It was 
accepted that the defendant drove below the speed limit, had no opportunity to see the claimant and no opportunity to stop in 
time.  However, the defendant was aware that another child was in the vicinity.  The defendant should have presumed that 
other unseen children occupied the footpath.  The defendant failed to consider the particular risks that emerged in 
circumstances where it knew that children (not necessarily the plaintiff) were around.  The defendant was found negligent.  
The negligence emerged from the fact that the defendant had not responded to the cues emerging from the presence of other 
children, rather than the plaintiff. 
 
A similar scenario emerged in Lambert v Zammit [2005] NSWSC 1135.  A seven year old darted in front of a vehicle.  The 
driver had no opportunity to take evasive action or to avoid the accident.  However, once again the Court decided that there 
were additional stimuli that the driver should have contemplated.  There were “observable dangers” including: 8:30am on a 
school day, 400 metres from a school, children were about, pedestrian crossing signage was in the vicinity (though not at the 
site).  Whilst the defendant was not aware of the plaintiff’s presence there were other “readily observable dangers” that 
demanded a particular course of action.  The defendant was obliged to proceed in a manner that would allow him “to react in 
event of an emergency and, in particular, in the event of a young child coming onto the carriageway”.  There was no 
contributory negligence. 
 
This analysis is taken further by Manley v Alexander (2005) HCA 79.  An intoxicated plaintiff lay on the roadway at 4:15am in 
dark clothing.  His friends were on the road site “behaving in a way that suggested he might act in some way that would 
require the defendant to respond”.  The defendant sighted the friend, moved to the centre of the road, maintained the speed 
limit and struck the plaintiff without seeing him.  The HCA said “recognising one possible source of danger does not mean the 
driver can give exclusive attention to that danger … (must give) simultaneous attention to (multiple factors)”.  The defendant 
must drive so that he “may know what is happening in the vicinity of his vehicle in time to … react”. 
 
We should also consider the duration or timing that applies to the defendant’s efforts.  In Vale v Eggins [2006] NSWCA 348, 
the driver saw the pedestrian ahead, the pedestrian took evasive action and the driver decided that he did not need to take 
cautionary steps.  The plaintiff then suddenly stumbled into the driver’s path.  There was nothing that the driver could have 
done (at that juncture) to avoid impact.  The trial judge found no breach.  The Court of Appeal found the trial judge erred by 
isolating analysis to moments preceding impact.  Notice of a potential hazard gives rise to obligation until the hazard resolves.  
The defendant was required to ensure he could “take reasonable steps to react to events” that might transpire.  The need to 
take care did not dissipate when the defendant decided the risk had passed – his decision that danger had abated was 
negligent in and of itself.   
 
We might also consider Mobbs v Kain [2009] NSWCA 301.  A ten year old alighted from a bus, ran across the front of the bus 
into the side of the defendant’s vehicle.  The defendant was travelling at 40kph.  It was held by the trial judge that the 
defendant’s speed was appropriate, there was no evidence of the driver maintaining an inadequate lookout, there was no 
needs requiring the defendant to drive any slower, and the defendant’s view of plaintiff was obscured by the bus.  This was not 
a case where defendant was required to slow to a speed where he could stop in response to any scenario. It was not a 
situation where a reasonable person would have adopted additional cautionary steps.  There was no liability on the part of the 
driver. 
 
Then along came Axiac v Ingram [2012] NSWCA 311. A fourteen year old plaintiff disembarked from school bus, dashed 
behind it and into the front driver’s corner of the defendant’s vehicle.  It was accepted that the defendant had a completely 
obscured view of the plaintiff.  The defendant had slowed to 40kph upon seeing the school bus.  The defendant was unable to 
avoid the impact.  Axiac suffered traumatic brain injury and was eligible for the LTCS. Axiac initially brought proceedings 
alleging negligence.  This pleading was abandoned.  Axiac then pursued a claim based on a “blameless motor accident” within 
meaning of Section 7A of the Motor Accidents Compensation Act .  Section 7A provides: “blameless motor accident means a 
motor accident not caused by the fault of the owner or driver of any motor vehicle involved in the accident in the use or 
operation of the vehicle and not caused by the fault of any other person”. Fault is defined at Section 3 as meaning “negligence 

GD News  
May 2013 Issue 

Page 18 

 



 or any other tort”. 
 
If we substitute the word fault in Section 7A, with the definition that emerges from Section 3, we obtain: “blameless motor 
accident means a motor accident not caused by the negligence or any other tort of the owner or driver of any motor vehicle 
involved in the accident in the use or operation of the vehicle and not caused by the negligence or any other tort of any other 
person”. 
 
Therefore Axiak needed only to establish that the accident was not caused by any owner/driver of any vehicle involved in the 
accident and was not caused by the tort/negligence of anyone else. The defendant argued that fault of any other person 
included the plaintiff.  It argued that this reference to fault included contributory negligence by the plaintiff. The plaintiff argued 
that contributory negligence is not a tort.  One does not commit a tort to oneself.  The District Court rejected this argument.  
The Court of Appeal accepted it. The High Court will not be able to consider it as leave to appeal to the High Court was not 
granted. 
 
It therefore follows that there is judicial authority that Axiac was injured in a blameless accident. 
 
The Court of Appeal then turned to the negligence of Axiac. The trial judge opined that if contributory negligence was 
applicable, 100% should apply because the plaintiff was the exclusive cause of the accident.  The judge therefore applied 
Section 5S of the Civil Liability Act: “a Court may determine a reduction of 100% if the Court thinks it just and equitable to do 
so, with the result that the claim for damages is defeated”. 
 
Contributory negligence in a typical fault based scenario is obtained via a comparison of the culpability of the parties and of 
the relative importance of the parties act in causing the damage alleged.  This approach emerged from Podrebersek v 
Australian Iron & Steel Pty Limited (1985) 59 ALJR 492: “the making of an apportionment as between a plaintiff and a 
defendant of their respective shares in the responsibility for the damage involves a comparison both of culpability, ie of the 
degree of departure from the standard of care of a reasonable man and of the relative importance of the acts of the parties in 
causing the damage … it is the whole conduct of each negligent party in relation to the circumstances of the accident which 
must be subjected to comparative examination”  
 
The Court of Appeal however determined this approach can have no relevance in a blameless accident.  We cannot compare 
culpability when only one party is culpable. 
 
Tobias J held that Axiac’s contributory negligence in a blameless accident must be assessed via a value judgment as to the 
extent to which Axiac’s conduct failed to conform to the standard of care expected of a person in the plaintiff’s position (in that 
instance a 14 year old girl).  A fifty per cent reduction in damages was applied.   
 
There must be a question whether this outcome is consistent with the Government’s objectives when passing the amending 
legislation on 1 October 2006.  The second reading speech stated that the Bill would extend to provide CTP cover to persons 
injured where “no one is found to have been at fault in causing their injury”.  Was a blameless accident really meant to be an 
accident where an injured person was at fault? 
 
So we have caselaw that dictates how to approach the assessment of the conduct of a driver and a pedestrian in a motor 
accident claim and it appears if all else fails an injured pedestrian can now argue they have an entitlement for a blameless 
accident. An insurer successfully defending a pedestrian claim is faced with more hurdles.  
 
It must also be remembered that if pedestrians now allege a blameless motor accident via the CTP claim form, Section 7C will 
create a presumption that the accident is blameless.  If the insurer wishes to establish fault in a third party, that onus rests with 
the insured.  Alternatively, an insurer might wish to establish that its own insured was at fault so that contributory negligence 
will be assessed via the Podrebersek test rather than the evaluative judgement. 
 
Claimants are now bringing claims which allege negligence on the part of an insured driver and in the alternative a claim that 
arises from a blameless accident. Insurers are faced with the conundrum of defending a CTP claim denying negligence  and 
seeking to establish that there was no fault on the part of a driver and then face a blameless accident claim which has been 
validated by the evidence the insurer adduced let alone the presumption that arises from the assertion of a blameless accident 
in the CTP claim form. 
 
We do have an interesting scenario that is developing however the apparent problems may well become a moot issue if the 
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NSW CTP reform does introduce a no fault scheme. 
 
For now, any person who is not a driver of a vehicle injured in a motor accident and who is injured entirely because of their 
own negligence (non-tortious) is now entitled to recover damages.  This will include pedestrians, bicycle riders, skateboarders, 
bus passengers and the list goes on. 
 
Personal responsibility appears to have become a relic of the past when it comes to the entitlement to compensation in 
pedestrian claims in NSW although the pedestrians actions and contribution to their injuries and damage will impact on the 
damages recovered. 
 
Procedural Fairness At MAS  –  The Claimant Must Be Given Opportunity To Respond To Assumptions About Prior 
Treatment 
 
Currie v MAA [2013] NSWSC 83 
 
On 21 February 2007, two cars were racing on a road when one driver lost control.  That vehicle struck a truck, causing it to 
roll and come to rest upside down.  The plaintiff, Mr Currie, was a bystander.  He rushed to the aid of the truck driver whose 
legs were trapped.  Fearful that the vehicle would explode, he struggled to lift the cabin dashboard to free the driver.  The 
driver subsequently died en route to hospital. 
 
Currie claimed that he experienced a sudden onset of low back pain while trying to lift the dashboard.  This injury was the 
basis of his claim. 
 
Currie obtained a MAS whole person impairment assessment (WPI).  A certificate dated 22 June 2011 identified lower back 
disc damage and assessed 5% whole person impairment. 
 
Currie applied for a review of the MAS assessment, asserting that WPI should have been assessed at 10%.  The insurer also 
sought a review of the MAS finding, asserting that the impairment was not caused by the accident. 
 
A review panel (Panel) convened, revoked the assessment and issued a new certificate.  The Panel certified that Currie’s 
injuries were not related to the accident.  Currie sought judicial review of this decision. 
 
The insurer’s submissions in relation to causation referred to the plaintiff’s first report of injuries to his general practitioner on 
21 May 2007 – three months post-accident.  The insurer contended that it was improbable that Currie would wait three months 
to see his doctor.  The insurer submitted that an intervening event caused the injury.  This submission found support in 
Currie’s medical records, wherein he told his doctor that the injury occurred a month prior to the consultation (two months 
post-accident) while pushing a car.  The insurer asserted that there was no contemporaneous medical evidence supporting 
accident related symptoms.   
 
The Panel decided that a re-examination of Currie was not necessary “because there was no contemporaneous evidence that 
(he) had been injured in an accident that allegedly occurred on 21 February 2007”.  The Panel opined that there was no 
“contemporaneous evidence” of injury during the accident. The Panel assumed that if Currie had significant symptoms at the 
accident scene he would have reported them to ambulance paramedics who attended.  The Panel concluded that the passage 
of three months between date of accident and first report of symptoms to a medical practitioner spoke against a causal nexus.  
The Panel opined that if Currie sustained significant injury at date of accident he would have sought earlier medical attention.   
Among various grounds for relief asserted by Currie, the only ground that obtained traction with the Court was an allegation of 
procedural unfairness.   
 
The plaintiff opined that it was unfair that he was not given opportunity to be heard on the question of whether and why he did 
not seek earlier medical attention.  It will be noted that the earlier assessor did not raise it as an issue and the Panel elected 
not to examine Currie.  He argued that the Panel was wrong to assume that he had opportunity to report symptoms to 
ambulance officers at the scene.  He argued that the Panel was wrong in allowing adverse inferences to emerge from that 
assumption.   
 
The Supreme Court sympathised with the argument concerning lack of procedural fairness.   
 
His Honour Adams J observed that the plaintiff had never been asked whether he complained of symptoms to ambulance 
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officers.  The assumption that he did not, in circumstances where he could have been questioned, was unfair.  This unfairness 
was underscored by the existence of a reason for not reporting symptoms to ambulance – paramedics were more concerned 
with occupants of the vehicles.  His Honour concluded that “there were obvious reasons why he might not have had such an 
opportunity (an opportunity to report symptoms to ambulance officers) or, even if he did, might have desisted from reporting at 
that time, given the horrific situation with which those officers were dealing.  Merely because he has not addressed this subject 
matter in the histories which have been recorded cannot justify an inference that he had such an opportunity to report and 
made no report”.   
 
Additionally and similarly, the plaintiff was never asked to explain why he did not consult a doctor earlier.  There are a number 
of possible reasons for a failure to seek earlier medical assistance.  The fact that he had no injury is one explanation but “it is 
far from the most obvious”. 
 
His Honour Adams J referred to Commissioner for ACT Revenue v Alpha One Pty Limited (1994):  

“the subject is entitled to respond to any adverse conclusion drawn by the decision maker on material supplied by or known 
to the subject which is not an obvious and natural evaluation of that material ... the decision maker is required to advise of 
any adverse conclusion which has been arrived at which would not obviously be open on the known material”. 

 
His Honour quashed the Panel decision and remitted the matter back to MAS for further assessment. 
 
It was not necessary for his Honour to deal with all of the evidence on causation.  The fact that the Panel’s decision was 
infected by an unfair approach to ambulance records and treatment dates (or lack thereof) was enough to quash it.  The 
existence of other reasons for the causation finding does not ameliorate the potential role fo the unfairness.  Self-evidently the 
evidence concerning intervening events and other causes will inform the next MAS assessor’s deliberations. 
 
This case demonstrates that in circumstances where MAS assessors are asked to reach assumptions or opinions based on an 
absence of information or on a claimant’s silence, the claimant should be given an opportunity to explain why documents are 
not available or why silence was adopted.  The Judge did not need to conclude the lack of contemporaneous complaint was 
significant to the decision making process as the lack of an opportunity to address the issue led to procedural unfairness. 
This decision again identifies the tension that emerges when a a clinical decision making process is evaluated in the manner 
of an administrative process.  Arguably, many diagnostic formulations will incorporate assumptions that emerge form a 
doctor’s medical expertise.  Such specialised expertise is not an integral part of an administrative decision maker’s deliberative 
process.  The claimant will often not have input into those assumption.  Perhaps we can resolve this tension by suggesting 
that where the assumptions emerge from facts that are not technical and the where the claimant can offer a valid opinion, 
account or reason, he should be given opportunity to do so.  
 
Judicial Review of Past and Future Care Claims 
 
A CTP insurer dissatisfied with the findings of a CARS Assessor in respect of past and future domestic assistance and 
commercial care, may successfully challenge that assessment, where the CARS Assessor has made an error of law on the 
face of the record of the proceedings.  This was recently confirmed in the case of Insurance Australia Group Limited (“IAGL” 
t/as NRMA Insurance) v Motor Accidents Authority of NSW [2013] NSW SC 318 11 April 2013. 
 
Mr Brendon Smith (“Smith”) sustained severe injuries to his right ankle and right foot in a motor vehicle accident on 14 
December 2007.  There was no issue in respect of liability and the claim was referred to CARS for General Assessment. 
 
The Whole Person Impairment (WPI) of Smith was assessed at MAS at 35% for physical injuries to his lower right extremity.   
 
Mr Smith asserted that he required 28.5 to 34.5 hours per week of domestic assistance arising out of the injuries to his right 
ankle and foot.  
 
On 2 March 2011 a treatment and care dispute was assessed by Dr Margaret Gibson on the basis that NRMA did not agree 
that this level of care was reasonable and necessary from the date of accident to the date of MAS assessment. 
 
Dr Gibson determined that care of that level for both past and future domestic assistance was not reasonable and necessary 
in relation to the injuries Smith sustained in the accident. 
 
Despite this finding, CARS Assessor Elyse White determined that the claimant required an average of 30 hours per week of 

 



attendant care services on a gratuitous basis for the past and assessed past care in the sum of $165,600.00. 
 
CARS Assessor White also determined that Smith would require six hours of future gratuitous care and 17 hours a week of 
paid care on a commercial basis and relied on the report of Mr Reoch, consultant occupational therapist.  Assessor White 
assessed future attendant care services (both gratuitous and commercial) in the sum of $739,328.00. 
 
NRMA Insurance made an application for judicial review pursuant to Section 69 of the Supreme Court Act 1970 seeking to 
quash the decision of the CARS Assessor. 
 
Associate Justice Harrison considered the above facts and the CARS Assessment and relied on the decision in Allianz 
Australia Insurance Limited v Girgis [2011] where it was held that a CARS Assessor is bound by a Medical Assessor’s 
rejection of the appropriateness of domestic assistance as asserted by a claimant.   
 
Harrison AJ referred to Section 61(2) of the Motor Accidents Compensation Act to find that the determination of Dr Gibson was 
conclusive evidence that 28.5 to 34.5 hours of domestic assistance was not reasonable and necessary having regard to the 
injuries sustained by Smith. 
 
Accordingly, it was held that the CARS Assessor by failing to mention the determination of Dr Gibson did not take it into 
account and did not provide adequate reasons, therefore, raised a jurisdictional error and an error on the face of the record. 
 
CARS Assessor White also relied on an assessment of Ms Lucinda Smith, consultant occupational therapist, from 30 
December 2010.  Ms Lucinda Smith relied on the assessment of Dr Adler of 46% WPI to justify her assessment of future care 
needs of 6 hours future gratuitous care and 17 hours of paid commercial care. 
 
NRMA Insurance submitted that Dr Adler’s assessment far exceeded the MAS Assessment of WPI arising from the physical 
injuries and it was erroneous for Ms Lucinda Smith to rely on   Dr Adler’s assessment in assessing matters such as the 
defendant’s care needs: Brown v Lewis [2006]; Pham v Shui [2006 NSWCA].  
Despite this, Harrison AJ held that a CARS Assessor is not expected to consider every piece of evidence and to say why 
particular paragraphs of each report have been accepted or rejected, therefore, there was no finding of a jurisdictional error or 
a denial of procedural fairness. 
 
Harrison AJ found in favour of NRMA Insurance on the basis that the CARS Assessor did not state in her Certificate of 
Reasons that she had considered the conclusive Certificate of  Dr Gibson which was a relevant consideration that a CARS 
Assessor was bound to take into account. 
 
Accordingly, the decision of the CARS Assessor was vitiated by error of law and quashed.  The matter was remitted to the 
Motor Accidents Authority to be determined in accordance with law and Smith was ordered to pay the costs of NRMA as 
agreed or assessed. 
 
Overall, it is useful to have claims of excessive past and future care needs assessed by MAS as it is a relevant determination 
that must be taken into account by a CARS Assessor.  It would also be useful to emphasise the relative weight of any MAS 
Certificate in respect of a care dispute to a CARS Assessor during a General Assessment. 
 

 

 

 
 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  
This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 

specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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