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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
Economic Loss and Pre-existing Disabilities 
 
Assessing damages for economic loss in personal injury claims is not always an easy task 
particularly where a person involved in an accident suffered from a pre-existing injury or disability. 
A careful analysis of the cause of any incapacity will be necessary when determining an 
appropriate allowance for economic loss.  There are a number of principles which govern the 
Court’s approach to the calculation of damages for economic loss in these circumstances as is 
seen in the recent decision of the New South Wales Court of Appeal in Ridolfi v Hammond.  
 
Ridolfi was injured in a car accident when Hammond’s vehicle ran into the rear of Ridofi’s vehicle 
at high speed. Liability was admitted and the only issue at trial was the assessment of damages.  
Ultimately the Trial Judge awarded damages of $126,512.30 comprised of $100,000 for past 
economic loss, $21,512.30 for past out of pocket expenses and $5,000 for future out of pocket 
expenses. There was no allowance for non-economic loss as Ridolfi’s degree of impairment did 
not exceed the threshold for an award of damages for non-economic loss. 
 
The essential question for the Court was whether the injury sustained in the accident was the 
cause of any of the continuing disabilities from which Ridolfi suffered before and at the time of the 
trial. The defendant argued that an underlying progressive neurological condition which predated 
the accident would have caused Ridolfi to experience much the same disabilities in any event.  
 
Three years before the accident Ridolfi had been diagnosed with neurogenic thoracic outlet 
syndrome and a co-existing cervical spondylosis. MRI scans prior to the accident had confirmed 
the existence of a disc herniation of the C6/7 and C3/4 vertebra.  
 
Xrays taken after the motor accident showed no obvious fractures and no obvious disc narrowing.  
There was extensive evidence adduced by Ridolfi and Hammond about the pre-existing and post 
accident medical condition. According to the Trial Judge, there were three possible conclusions 
namely: 

� The motor vehicle accident precipitated, aggravated or rendered symptomatic the 
progressive neurological condition known as myelomalacia; 

� The accident had exacerbated the pre-existing cervical spondylosis. Asymptomatic 
spondylosis had been rendered symptomatic producing permanent affects in terms of 
pain. On this basis there had been no aggravation of the underlying neurological condition 
in the development of myelomalacia.  

� There was a whiplash injury without spondylosis.  
 

The Trial Judge noted the assessment of economic loss was complicated by a patchy to non-
existent employment history, inconsistencies in information given to the doctors and constraints 
on physical capacity by reason of pre-existing conditions.  
 
The Trial Judge allowed a buffer for past economic loss based on approximately one third of 
average weekly earnings ($256 per week) for eight years although the allowance was expressed 
as a cushion of $100,000.  
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 Ridolfi appealed.  
 
In a unanimous judgment delivered by Sackville AJA, the Court of Appeal noted: 

“If a plaintiff proves that he was incapacitated as a result of the injuries he sustained in an accident, he or she is 
entitled to damages in respect of the incapacity. The plaintiff’s entitlement to damages is not reduced because he or 
she had a pre-existing condition which made the consequence of the accident more severe than if that condition had 
not been present.” 

 
The Court of Appeal noted that it was necessary to consider whether or not the accident was the cause of the particular harm 
and a plaintiff always bear the onus of proving on the balance of probabilities any fact relevant to the issue of causation.  
The Court of Appeal commented that where the plaintiff establishes a prima facie case that the incapacity has resulted from 
the injury sustained in the accident, the defendant has a burden of producing evidence to show that the incapacity would have 
come about independently of the accident, for example, by reason of a pre-existing degenerative condition.  
 
Sackville AJA quoted the principles that apply to calculating economic loss which are found in Seltsam Pty Limited v Ghaleb 
noting: 

"(a)  In the assessment of damages, the law takes account of hypothetical situations of the past, future effects of 
physical injury or degeneration, and the chance of future or hypothetical events occurring.  

(b)  The court must form an estimate of the likelihood that the alleged hypothetical past situation would have occurred.  

(c)  The court must form an estimate of the likelihood of the possibility of alleged future events occurring.  

(d)  These matters require an evaluation of possibilities and are to be distinguished from events that are alleged to 
have actually occurred in the past, which must be proved on a balance of probabilities."  

...... 

Where a defendant alleges that the plaintiff suffered from a pre-existing condition, the evidential onus ….remains on 
the defendant and must be discharged by it. Nevertheless, to the extent that the issues involve hypothetical situations 
of the past, future effects of physical injury or degeneration, and the chance of future or hypothetical events occurring, 
the exercise of "disentanglement" discussed in those cases is more easily achieved. That is because the court is 
required to evaluate possibilities in these situations - not proof on a balance of probabilities.  

Without intending to give an exhaustive list of possibilities, it may be that, had the defendant's negligent act not 
occurred, a pre-existing condition might have given rise to the possibility that the plaintiff's enjoyment of life and ability 
to work would have been reduced and to a susceptibility to further injury; in addition, other causes entirely unrelated to 
the defendant's negligent act might have contributed to the plaintiff's ultimate condition.  

Appropriate allowances must be made for these contingencies. A proper assessment of damages requires the making 
of a judgment as to the economic and other consequences which might have been caused by a worsening of a pre-
existing condition, had the plaintiff not been injured by the defendant's negligence. A pre-existing condition proved to 
have possible ongoing harmful consequences (capable of reasonable definition) to the plaintiff, even without any 
negligent conduct on the part of the defendant, cannot be disregarded in arriving at proper compensation."  

 
The Trial Judge had found that there had been a whiplash injury with continuing effects for twelve months as well as an 
exacerbation of pre-existing cervical spondylosis which caused pain on an ongoing basis.  In that situation, the Court of 
Appeal determined it was appropriate to award future economic loss as the evidence established that at the date of the trial, 
Ridolfi continued to suffer from the consequences of the accident, namely exacerbation of his spondylosis and accelerated 
symptoms associated with his degenerative condition.  
 
The Court of Appeal accepted that there was little doubt the degenerative condition would have deteriorated over time 
although it was not possible to determine with any degree of precision the rate of deterioration.  
 
The Trial Judge assessed the pre-accident earning capacity as one third of the average weekly earnings ($256 net per week). 
The Court of Appeal noted that whilst this assessment was not generous, Ridolfi had not shown it to be wrong and the Court of 
Appeal concluded that there should be an award for past economic loss and future economic loss based on an allowance of 
$256 net per week.  
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However the Court of Appeal also concluded there should be an appropriate reduction for vicissitudes to take into account the 
pre-existing medical condition. The discount in this case was 40%. Accordingly, the economic loss calculation was to be 
adjusted to take into account a 40% discount for vicissitudes.  
 
Pre-existing injuries and disabilities which have the potential to lead to incapacity in the future will be very relevant in the 
assessment of damages for future economic loss. The possibility that economic loss would have occurred irrespective of the 
accident will be taken into account in the assessment of future economic loss by an appropriate discount for vicissitudes.  
 
Generally a discount for the vicissitudes of life in the order of 15% will be applied to future economic loss claims but where 
actual evidence of pre-existing conditions or possible adverse future events is available the discount for vicissitudes can climb 
considerably as was seen in this case.  
 
However, the reality is that a Court when faced with a claim based on an alleged aggravation of pre-existing degenerative 
conditions is likely to be inclined to adjust an award for future economic loss by a significant discount for vicissitudes rather 
than conclude that an aggravation ceases such that there should be no allowance for future economic loss.  
 
Challenging Workers Compensation Premium Determinations 
 
Workers compensation scheme agents are required  to determine premiums in accordance with the insurance premium 
orders.  From time to time wage audits are conducted and those audits may identify contractors who are “deemed workers” for 
the purposes of the Workers Compensation Act 1987. This results in an adjustment to the premium payable as the premium is 
calculated by reference to the wages paid to employees and payments made to “deemed workers” . If the payments made to 
“deemed workers” have not been declared a premium determination can be issued by the scheme agent requiring that 
additional premium be paid. An employer who is not satisfied with that determination can request a review by the WorkCover 
Authority.  If the employer is dissatisfied with the determination of WorkCover  it is possible  to commence proceedings in the 
Supreme Court seeking  an order to set aside the determination on the basis there has been an error of law. 
 
A recent decision of the New South Wales Court of Appeal in L & B Linings Pty Ltd v WorkCover Authority of New South 
Wales provides guidance on the Court’s approach to challenges to WorkCover’s determination. 
 
Workers compensation premiums are required to be paid by an employer on an annual basis  by reference to the wages paid 
by the employer to its workers.  Those who comprise workers are not limited to those who would be considered employees 
under the general law but include certain categories of contractors.  In L & B’s case Allianz Insurance had issued premium 
demands for three years following findings on a wage audit that identified contractors who fell within the category of 
contractors who were deemed workers.  A  request for reconsideration was lodged and WorkCover upheld Allianz’s 
determination that additional premiums of $178,000 were payable.   
 
The premium had been calculated following determinations as to whether each of a number of contractors constituted a 
worker for the purposes of the legislation scheme.  The employer challenged WorkCover’s findings in the Supreme Court and 
the challenge was rejected and then appealed to the  Court of Appeal.  The employer argued that there was no evidence or 
other material valuable to support the conclusion that a particular contractor was a worker. The employer sought an Order that 
the review determination by WorkCover was invalid and the matter be determined by WorkCover according to the law.   
 
The Court of Appeal noted that a no evidence ground of judicial review depends not on the reasoning of the decision maker 
but on a comparison between the material available to the decision maker and the conclusion reached.  The Court of Appeal 
noted that an administrative decision maker is usually entitled to take into account material which would not count as evidence 
in the judicial context.  The Court noted: 

“in what is essentially an inquisitorial enquiry, that material is not necessarily limited to the material placed before the 
decision maker by the applicant for review.”   

 
The Court of Appeal also noted that a decision maker may be entitled to seek support for a particular inference from the 
absence of materials supportive of a contrary view.  Finally the Court of Appeal noted where an evaluative judgement is to be 
formed on the basis of conflicting indicators, it will be difficult if not impossible to establish a no evidence ground of review.   
 
In this case WorkCover determined there were 47 contractors that had received payments and each of these contractors were 
workers for the purposes of the workers compensation scheme. 

 

GD News 
 

March 2012 Issue 
Page 3 



GD News 
 

March 2012 Issue 
Page 4 

 WorkCover noted that in the wage audit when determining whether a contractor was  a worker the auditor approached the 
analysis on the following basis: 

� It looked to see whether a contractor was a proprietary company in which case it was excluded; 

� It looked to see whether a contractor had a workers compensation policy; 

� Factors such as holding an ABN and being registered for GST were treated as neutral;  

� It looked to see whether the contractor advertised the business, either to other parties operating in the trade or to the 
general public and to any indication that the contractor employed workers. 

� It also took into account whether or not the subcontractors were displaying names or logos of their business when they 
undertook work. 

 
The wage auditor in this case obtained statements from subcontractors as to whether they employed staff or engaged 
subcontractors. 
 
WorkCover also looked at other forms of advertising by reference to Yellow Pages and trade journals. 
 
The employer argued that it had been denied natural justice and there were insufficient reasons for the determination. 
 
The Court of Appeal confirmed that the WorkCover Authority was required to disclose to the employer any information or other 
material on which it intended to rely which might support an inference adverse to the interests of the employer.  The Court of 
Appeal noted there was nothing in the evidence before it that demonstrated that the employer was not given a reasonable 
opportunity to address material which was adverse to its interests. 
 
The employer had received reasons from the accountant who carried out the wage audit and this was not a case where there 
were no reasons.  The Court of Appeal noted: 

“assuming that there was an implied obligation to give reasons, that obligation would not extend to a requirement to 
give weighting to particular indicators, or combinations of indicators, nor would it extend to a requirement to identify 
individual workers (of whom there may be a significant number in relation to some employers) in order to explain why 
there were treated as deemed workers for the purposes of calculating workers compensation insurance premium.” 

 
A wage audit carried out by a scheme agent can result in a substantial adjustment to workers compensation premiums.  
Numerous factors are taken into account in determining whether or not a contractor is a deemed worker for the purposes of 
the Workers Compensation Act 1987 and attainment of workers compensation premium will require an examination of these 
factors and the starting point to exclude contractors from categorisation as deemed workers, at least in this case, was the 
incorporation of the contractor as a company and the maintenance of a workers compensation insurance policy by the 
contractor. 
 
Employers need to be mindful of the fact that workers compensation premiums are calculated by reference to the wages paid 
to employees and those categories of contractors who are deemed workers for the purposes of the Workers Compensation 
Act 1987. 
 
Commencement of the Personal Property Securities Act 2009 (Cth) 
 
The Personal Property Securities Act 2009 (Cth) has introduced landmark changes to the law that will impact on the 
recognition, registering and enforcement of security interests over personal property. 
 
Personal property is any asset other than real property. 
 
Businesses involved in the sale of products and the provision of credit will need to carefully consider the impact of the new 
Laws as will businesses involved in the building industry, financiers and leasing companies. 
 
The Personal Property Securities Act 2009 (Cth) (“PPSA”) commenced on 30 January 2012 and introduced significant effects 
on security over almost every type of property, other than land.  
 
The PPSA establishes a single national law for the taking, registration and enforcement of security over almost all kinds of 
property, except land. The PPSA overturns fundamental property law concepts including the requirement that a party needs to 



have title to property to grant a security. Under PPSA mere possession can suffice.  
 
A complex set of rules will now govern the enforceability of security interests. This article briefly explains how the PPSA may 
affect businesses and what businesses need to be doing now, in order to protect their assets.  
 
Key Changes 
 
Key features of the PPSA regime include: 

� A one stop shop for registration of security interests. The new Personal Property Securities Register will replace 
existing Commonwealth, state and territory security registers including the ASIC register. The Register will permit 
security interests to be registered online at http://www.ppsr.gov.au/Pages/ppsr.aspx. Property can be registered by 
reference to registration numbers and serial numbers. Fees are charged for registration and searching the register. 
Fees for registering a security interest range from $7.40 to $130.00. 

� Most security interests registered on existing security registers will be migrated to the new register without the need for 
the security holder to take any action.  

� Existing security interests in place prior to the commencement of the PPSA will be treated as "transitional security 
interests". For a period of two years from the commencement of the PPSA, the applicable law will be the pre PPSA 
laws. 

� Existing security interests that are currently not registrable will be treated as transitional security interests, which will 
not need to be registered for two years after the commencement of the PPSA.  

� There are a new set of priority rules for security interests. 

� The concept of “Perfection” of a security has been introduced. A security interest is perfected by registration or in 
some cases by taking possession of the property. 

� Some transactions will be deemed to create a security interest even if they do not secure any obligation, for example 
leases.  

� There are special rules and registration requirements for serial numbered property. 

� Registration of a security interest is not compulsory, however if a security interest is not registered your interest in the 
goods may be lost. 

� A lease of goods for a term of more than one year or, for serial numbered goods (motor vehicles, watercraft or 
aircraft), for a term of 90 days or more, or for an indefinite term will create a security interest and registration should be 
considered 

 
How the PPSA may affect your business 
 
Romalpa/Retention of title (“ROT”) – any supply of goods under terms of trade/contract/purchase order that contain a ROT 
clause will need to be reviewed and may require registration as a purchase money security interest (“PMSI”). Currently, a 
supplier of goods under ROT may retrieve its goods on the insolvency of the customer. After 30 January 2012, unless the 
ROT supplier registers a PMSI as a security interest on the PPSA Register (“PPSR”), the goods under ROT may become the 
property of the company in liquidation and become available to other creditors. Depending on the terms of the ROT, there may 
still be temporary perfection for goods supplied prior to 30 January 2012 but by far, the safest avenue is for businesses to 
register. 
 
Existing Securities – your existing charges (both as chargee and chargor) registered with ASIC and equivalent state-based 
securities registers, for example, bills of sale will be “migrated” to PPSR with effect from immediately before 30 January 2012. 
The concept of fixed and floating charges will be replaced under the PPSA by “security interests over non-circulating assets” 
and “security interests over circulating assets” respectively.  
 
Equipment hire – any equipment lease of more than 12 months may require registration in order to protect the interest which 
you have in the equipment. Those hiring equipment and those placing equipment on hire with clients will need to amend 
contracts to deal with the PPSA changes. 
 
Serial numbered goods – any lease of serial numbered goods (e.g. motor vehicles or other machinery with speeds of more 
than 10kph) of more than 90 days may require registration in order to protect the interest in which the owner has in the goods. 
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Inventory and temporary works – currently, as in ROT above, a contractor’s title to inventory and temporary works is 
assumed and is not under threat. Under the PPSA, the title of a contractor to inventory and temporary works located on a 
principal’s land/property may be at risk of being defeated by a registered security interest or by the interest of unsecured 
creditors generally, unless registered on the PPSR. Building contracts will be affected. 
 
Joint venture agreements – interests arising under cross charges and some default clauses in joint venture agreements will 
fall within the PPSA regime and will need to be reviewed. In particular, new cross charges will require specific drafting 
changes to deal with the changes introduced by the PPSA. 
 
Other arrangements – hire purchase agreements, conditional sale agreements, transfers of accounts receivable (for example 
under factoring agreements), confidentiality obligations (amongst others) will also be affected.  
How can we assist? 
 
Our PPSA team can assist businesses by: 

� considering their contracts, including standard terms and conditions of trade particularly given that any PMSI (i.e. 
ROT)  should now be registered; 

� advising them in respect of security interests which existed prior to 30 January 2012 and whether these will be the 
subject of automatic migration or whether new registrations should be made; 

� amending standard contracts to be PPSA compliant by taking into account the new terminology and rules relating to 
attachment, perfection, enforcement and priority of security interests as well as the PPSA rules affecting issues such 
as confidentiality, assignment and granting further securities; 

� assisting with the registration of security interests on, and searches of, the PPSR; and 

� consulting with businesses as to risk of not registering a security interest on the PPSR (i.e. taking into account credit 
worthiness of customer/suppliers and on the cost/benefit of registration). 

 
For further information contact our PPSA team:  
 
Nicholas Dale, Partner    Gerald Carides, Special Counsel 
Tel: (02) 9394-1129    Tel: (02) 9394-1136 
nda@gdlaw.com.au    gpc@gdlaw.com.au 
 
Fair Work Australia toughen up on Time Limits for Unfair Dismissal Applications 
 
Fair Work Australia has recently delivered 2 decisions involving applications to extend the 14 day time limit to file an unfair 
dismissal application. The strict time limit may be extended in exceptional circumstances. In both matters the application to 
extend the time limit for exceptional circumstances failed. 
 
Employee claims she did not know that she had been terminated 
 
On 13 February 2012 Commissioner Gooley in the matter Sealey and Healthscope Limited, dismissed an application for an 
extension of time under Section 394(3) of the Fair Work Act 2009 even though the Applicant claimed not to have known that 
her employment had been terminated. 
 
Section 394(3) of the Fair Work Act 2009 provides that Fair Work Australia may allow a further period of time to lodge an 
application for unfair dismissal if it is satisfied there are exceptional circumstances to be taken into account which include: 

� the reason for the delay; and 

� when the person first became aware of the dismissal after it had taken affected; and 

� any action taken by the person to dispute the dismissal; and 

� any prejudice to the employer (including prejudice caused by the delay); and 

� the merits of the application for unfair dismissal; and 

� the fairness between the person and the other persons in a similar position. 
 
The applicant was employed by Healthscope Limited as a casual receptionist from 21 April 2009.  She last worked for the 
respondent on 19 January 2011.  There was a dispute between the parties as to when the applicant’s employment was 
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terminated.  Healthscope Limited contended the applicant’s employment was terminated on 19 January 2011 and as such the 
application for unfair dismissal (which was made on 8 November 2011) was not made within 14 days of the date of the 
dismissal. The applicant contended that she only became aware of her dismissal on 27 October 2011 and as such her 
application was lodged within 14 days.  
 
The applicant provided receptionist duties for the night shift doctor at Brunswick Betta Health Medical Clinic.  She performed 
work on a regular and systematic basis.  In early January 2011 the doctor who had worked the evening shift at the clinic left.  
The employer was unable to find a replacement.  As a result the employer ceased providing medical services after 6.00 pm 
which was when the applicant performed her duties.   
 
It was disputed as to whether the applicant was informed that she would not be offered any more shifts.  The applicant gave 
evidence that she was told by the supervisor that she would not be offered shifts for awhile and that the supervisor would see 
if there was work for the applicant in other locations operated by the employer.  The applicant was not required to return her 
uniform, name bag or security pass and did not receive a written notice of termination. In June 2011 the applicant applied for 
three alternative positions with the employer but was not successful. 
 
On 27 October 2011 the applicant contacted the employer’s payroll office to find out whether she was still an employee.  The 
applicant was allegedly told that she had been dismissed in May 2011. 
 
Section 117 of the Fair Work Act 2009, provides that an employer must not terminate an employee’s employment unless the 
employer has given the employee written notice of the date of termination (which cannot be before the day of the notice is 
given).  However this section does not apply if the employee was a casual employee.  It was found the employee was a casual 
employee and that a casual employee’s employment ends on the date on which the employee last worked.   
 
The Commissioner accepted the applicant’s employment was terminated on 19 January 2011 when she was told that she 
would not be offered any further shifts.  The Commissioner accepted that the applicant knew that there was no doctor 
providing an after-hours service for the employer and that there would not be any further shifts for her. The Commissioner 
found that the applicant was aware of the termination of her employment on 19 January 2011.  He also noted that she was 
aware of the termination of her employment when she was unsuccessful in applying for three positions with the employer in 
June 2011. 
 
The Commissioner considered the six reasons for granting an extension of time to file an application for unfair dismissal asset 
out in Section 394(3) of the Fair Work Act,2009: 

� Reason for Delay 

As the Commissioner found the applicant was aware or should have been aware that her employment had been 
terminated on 19 January 2011 and that she had applied for employment with the employer for different roles in June 
2011, there was no satisfactory explanation as to why she did not lodge her claim at that time. 

� Unfair dismissal 

The Commissioner found that the applicant would have been aware, at least since June 2011 when she applied for 
alternative positions, that she had been dismissed. 

� Action taken to dispute the dismissal 

The Commissioner found the applicant did not raise any dispute with the employer when she was unsuccessful in 
obtaining alternative employment in June 2011. 

� Prejudice to an employer 

The Commissioner accepted the employer would suffer prejudice if an extension of time was granted as it had not 
kept records of attempts to find the applicant alternative employment during that time. 

� Merits of the application 

The Commission was not able to make an assessment on the merits of the application for unfair dismissal, as there 
were factual disputes between the parties that had not been tested.   

� Fairness between the applicant and the other person in a similar position 

There was no evidence provided that other casual employers were treated differently when their position was no 
longer available. 
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The Commissioner dismissed the application to extend the time for filing of an application for unfair dismissal and found Fair 
Work Australia did not have jurisdiction to hear the application for unfair dismissal as it was lodged more than 14 days after the 
dismissal. 
 
Application to extend dismissed even though Application for Unfair Dismissal only filed 1 day late 
 
In the matter of Peace and Melocco Pty Limited, Commissioner Bissett determined on 13 February 2012 that an application for 
an unfair dismissal lodged one day after the 14 day time limit imposed under Section 394 of the Fair Work Act 2009 should be 
dismissed as it was not filed in time. 
 
The applicant was advised his employment had been terminated by way of redundancy on 27 October 2011.  Later the 
applicant contacted a company called “Employee Assist” and was advised he should pursue his claim.  Employee Assist filed 
the applicant’s application for unfair dismissal one day after the statutory 14 day time limit had expired.  The applicant was 
unaware of this issue until just before the jurisdictional hearing.   
 
Commissioner Bissett considered the factors set out in Section 394(3) of Fair Work Act 2009 and noted the reason for the 
delay in filing materials was as a result of an error or failure by the applicant’s representative.  The Commissioner also noted, 
the employee did not dispute the dismissal at the time of the dismissal although he did have a disagreement with the employer 
over how much he should be paid.  The Commissioner accepted the evidence of the Managing Director of the employer that 
the work previously undertaken by the applicant was now distributed amongst three directors of the company and that the 
position filled by a new employee was not the applicant’s previous role but a sales and marketing position.  The Commissioner 
was satisfied on the evidence before that the redundancy was a genuine redundancy. 
 
As to whether there were any exceptional circumstances within the meaning of Section 394(3) of Fair Work Act, 2009, the 
Commissioner noted that representative error of an applicant would normally be highly persuasive in determining there were 
exceptional circumstances and as such an extensive of time should normally be granted.  However the Commissioner noted 
the applicant failed to contest the dismissal when he was terminated and only complained about the monies he was receiving 
at that time. The Commissioner also considered the merits of the application were not good as he considered the redundancy 
as a genuine redundancy. 
 
Consequently the Commissioner determined the application was made outside the time limit and there were no exceptional 
circumstances available to grant an extension of time.  The application was dismissed. 
 
Employers and employees should be aware Fair Work Australia are interpreting the 14 day time limit strictly and the hurdle to 
fall within the exceptional circumstances provided in Section 394(3) of the Fair Work Act, 2009 are high. 
 
OH&S Roundup 
 
$170,000 Fine For Coles Supermarkets Australia 

 
Coles Supermarket Australia Pty Ltd (“Coles”) was recently fined $170,000 by the Industrial Relations Court of NSW following 
an incident where an employee fell through a roof whilst seeking to retrieve stock stored in a roof access room. 
 
Two employees of Coles entered an area of the Manly Peninsula store known as the roof access room, which room was 
divided into two areas.  On one smaller side of the room there were stairs with handrails and the traffic area of the room was 
made of compressed cement which was load bearing with thick handrails.  The area to the right marked off with a guardrail 
was plasterboard above suspended plasterboard ceilings.  In breach of pre-existing signage there were boxes of old “Shrek” 
stock stored in baskets upon the plasterboard area of the access room.  One of the employees climbed over the guardrail and 
onto the suspended plasterboard ceiling to remove the stock.  The ceiling collapsed and she fell down some 2½ metres.   
 
Whilst Coles Supermarkets pleaded guilty, it argued that as it had some safety features in place, this was not a most serious 
incident.  Evidence revealed the roof access room was kept locked, there was the guardrail indicating demarcation of the 
dangerous site and there was a handwritten note on the wall warning “Don’t Store Any Stock On the Ceiling”.  Further, a safety 
letter had been received by the defendant warning each of its stores of hazards and the use of such roof storage areas.  
However in this case, the supermarket had not effectively put into operation the warning system as the meeting to discuss that 
alert was not held until after the accident.   
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 The Court noted that while the site held both warning signs and a guardrail, nonetheless management had allowed for that 
area to be used for storage.  The risk to safety once goods are stored therein was immediately obvious.  The problem was that 
the employer allowed storage in the area and required that storage to be retrieved.  It was held that the employer failed to 
warn its employees of a risk that the plasterboard was not weight bearing and failed to ensure the employees had access to 
knowledge of the known danger.  The Court concluded the offence was a serious and noted: 

“Once more the Court is obliged to remind a major corporation who, in respect of its occupational, health and safety 
obligations, has work safe procedures in place, to nonetheless ensure "on the job" the safe performance of all tasks 
and that essential safety procedures in place must be adhered to. This incident once again serves as a reminder of 
the serious consequences, when risks to safety are recognised and appropriate safe working procedures are put in 
place to meet that risk, when those procedures are ignored the recognised risk can become a reality. While 
management knew the identified area was not safe, there was no proper information or training given to staff to warn 
of the risk to safety of the storage area.” 

 
Coles had had some eight previous prosecutions over the years and faced a maximum penalty of $825,000.  The Court 
accepted Coles was a good community system demonstrated by its financial and non-financial contributions to charity and 
community work. Taking into account the circumstances of the offence and mitigating factors, the Court determined an 
appropriate fine was $170,000. 
 
Falls and Fatalities 
 
In Inspector Hinton v Tekman & Tekman Group Pty Ltd [2011] the NSW Industrial Relations Commission dealt with a 
prosecution of a Subcontractor following a building site accident.  
 
Mr Secim was employed as a labourer by a subcontractor, Tekman Group. He had a limited grasp of English. He was 
instructed by a Site Supervisor of Mono Constructions, the principal contractor, to remove some unsecured planks and 
reposition a scaffold. This task involved working at a height of about 3 metres. The Site Supervisor did not remain in Mr 
Secim’s work area to ensure that Mr Secim followed instructions.  
 
Mr Secim subsequently fell through a void and suffered serious injuries, including a shattered knee cap, broken left wrist and 
fractured vertebrae.  
 
Tekman Group Pty Ltd and Mr Tekman (director) were charged, respectively, with a breach of sections 8(1) and 26 of the 
Occupational Health & Safety Act 2000.  
 
Following the accident, it surfaced that: 

� Neither the principal contractor nor Tekamn Group undertook a documented risk assessment for the work to be 
completed by Mr Secim;  

� There was no adequate induction for Mr Secim and he was not involved in any “toolbox talks”; 

� Tekman Group did not have a Safe Work Method Statement for the brick and block work at the site;  

� No safety harness or other fall protection device had been provided or made available, nor had Mr Secim received any 
training on how to use a harness;  

� Tekman Group did not adequately supervise Mr Secim at the site and merely relied upon the supervision of the 
principal contractor;  

� Mr Tekman did not attend the site to inspect it prior to the commencement of work of its employees on the day of the 
accident; and 

� Mr Secim had never received any training from Tekman Group generally.  
 
The injury sustained by Mr Secim was the first serious employee injury that Tekman Group had experienced in 29 years of 
trading in the industry and a significant change to work systems had been implemented by Tekman Group following the 
incident. Those changes were aimed at avoiding a repeat occurrence. Tekman Group also introduced policies aimed at 
removing total reliance upon principal contractors for adequate safety, training and supervisory practices of Tekman Group’s 
employees.  
 
Of note, in his judgment, Marks J held: 
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“Whilst I acknowledge that where the principal contractor and a number of subcontractors are all involved in the 
carrying out of work on a construction site, and facilities and equipment in the nature of scaffolding and the like are 
provided by one particular entity, questions will arise about the differential culpability of each of them when an 
accident occurs. However, the legislation creates concurrent duties on each contractor and subcontractor whose 
operations expose employees and others to an unsafe work environment. There is an obligation on each of them to 
ensure that a safe work environment is provided. Culpability cannot be avoided by relying on others unless 
appropriate steps are taken to ensure that those others comply with their obligations.” 

  
Marks J considered the culpability of Tekman Group was slightly less than that of the principal contractor, Mono Constructions, 
which had assumed overall control of the site and whose supervisor directed the work to be performed by Tekman Group’s 
employees. Proceedings are still on foot against Mono Constructions. 
 
Marks J assessed the objective seriousness of the offence in the midrange and imposed a penalty of $80,000 upon Tekman 
Group and $8,000 upon Tekman.  
 
Demolition Work And Substantial Fines 
 
City Civil Pty Limited and its Director, Peter Bacchus, were recently fined $100,000 and $10,000 respectively for breaches of 
the Occupational Health and Safety Act 2000 arising out of an incident when a labourer fell from a roof during demolition 
works.  
 
City Civil is a specialist demolition company with a restricted demolition licence. The company undertakes small to medium 
scale of demolition of structures, excavations and asbestos removal.  
 
The company was engaged in the demolition of a single storey dwelling with a separate garage. The labourer was required to 
move tiles from the roof as part of the demolition process.  
 
The leading hand had entered the roof space, using a ladder and begun to remove roof tiles in order to access the sloping 
roof. The access hole he created was close to the edge of the dwelling and he climbed onto the roof and crawled to the peak 
of the roof, removed the rigid capping and one row of tiles and called to below for the labourer to come onto the roof.  
 
The leading hand was attaching his lanyard to the rigid board of the roof when he turned around and saw the labourer coming 
onto the roof but then turned away and continued performing his work. He turned around again and saw the labourer was not 
on the roof.  
 
The labourer fell to the ground suffering a traumatic head injury and fractured ribs and six days later died in the hospital.  
 
WorkCover alleged that there was an unsafe work practice as a consequence of the selection of the location of the roof 
access point and the gap of 4 metres between the anchor point and the access point. It was alleged that the provision of roof 
rails or scaffolding around the leading edge of the roof needed to be in place when an employee was on the roof but only 
whilst their lanyard was not connected to an anchor point.  
 
City Civil and its director pleaded guilty to the charges.  
 
While the Company had provided a safe system of work that addressed safety and required the use of a harness and lanyard 
when working at heights, the gap in the system was a failure to provide an anchor point for the lanyard prior to employees 
climbing through the roof access point onto the roof.  
 
As the Court noted: 

“the system therefore left employees in danger of falling up to 4 metres (depending where on the roof the work was 
being performed) between climbing through the access point on the roof and then to secure the lanyard to the mid 
work to be conducted safely while on the roof.” 

 
WorkCover conceded if an anchor point was provided securing an employee prior to climbing on the roof, roof rails and 
scaffolding would not be required.  
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The Court noted that general deterrence must form a significant part of the penalty to be imposed as demolition is an 
inherently dangerous industry and there is an obvious risk of falling while performing demolition works and the penalty should 
act as a deterrent to others in the industry.  
 
The Company and its Directors were first time offenders and had not operated in the industry for a long period but had 
conducted a large number of demolitions in an inherently dangerous industry and had an unblemished safety record.  
The employer had a well developed safety system, although with some defects and it had taken steps to address those 
defects after the incident. 
 
The Court noted as a consequence of the early plea of guilty, a 25% discount on the fine should be applied and consequently 
fined the Company, $100,000 and the Director, $10,000.  
 
Workers Compensation Roundup 
 
Consequential Loss Claims – The Decisions Continue  
 
If a work injury to one part of the body leads to an overuse injury to another part of the body the consequent injury is a 
compensable.  The recent Presidential decision of Deputy President Bill Roche in Australian Traineeship System v Turner 
(2012) has examined this concept.   
 
Turner suffered an injury to his right shoulder in 2002. Liability was accepted and Turner ultimately received lump sum 
compensation for the right shoulder. Subsequent to that injury, Turner commenced work as a doorman, where he worked 35 
to 38 hours per week until approximately 2005. In 2005 he developed pain and restrictions in his left shoulder as he had been 
favouring his injured right shoulder. Ultimately he claimed lump sum compensation in respect of a deterioration in his right 
shoulder and injury to his left shoulder.  
 
The employer disputed liability on the grounds that the injury to the left shoulder was not a result of the accepted injury to the 
right shoulder and the Notice of Claim had been given more than three years after the initial injury to the right shoulder.  
 
Turner was initially successful in his claim before an Arbitrator and the employer appealed on the grounds that the left 
shoulder injury had been the result of his subsequent employment as a doorman rather than due to favouring the right 
shoulder.  
 
The Deputy President confirmed the long held test of causation in a claim for lump sum compensation being the same as it is 
in a claim for weekly compensation, namely, whether the loss “resulted from” the relevant work injury. The question was not 
whether Turner had suffered an injury to his left shoulder on April 2002 but rather, whether as a result of the injury to his right 
shoulder, he developed symptoms and restrictions in his left shoulder. What was required was a “common sense evaluation of 
the causal chain”. Just because Turner’s left shoulder symptoms developed after a significant passage of time after the initial 
work incident, this is not determinative of the entitlement to compensation. The question should be determined on the basis of 
the evidence, including where applicable, expert opinions. Only when it reaches a point where the chain of causation becomes 
so “attenuated” that it is held to have “snapped”, will the worker fail.  
 
As a centrepiece of their submissions, the employer had suggested that when Turner had subsequently worked as a doorman 
including some work scrubbing tables he had suffered an injury to his left elbow and this subsequently caused an injury to his 
left shoulder.  
 
Turner’s medical evidence was that the injury to the left shoulder was in the form of a partial tear in the supraspinatus tendon. 
The employer was unable to adduce evidence to show an intervening event or incident that would provoke an acute tear. 
Degenerative changes related to the overuse was the favoured explanation.  
 
Turner had not complained of left shoulder symptoms until 2010, but this was easily explained away as the worker had his 
focus on the intensive pain in the right shoulder. Importantly, Deputy President Bill Roche commented it did not matter that the 
left shoulder symptoms developed whilst working for a different employer.  
 
Whether the additional use occurred whilst Turner performed domestic activities or while he worked at the club, the issue to 
determine was whether the initial injury with the first employer rendered Turner vulnerable to increased disability from the 
affects of further work, and if it did it was open to a tribunal of fact to hold that the ultimate injury and incapacity resulted from 
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the first injury.  
 
Finally, in respect of the employer’s claim that Turner had not given notice within the required timeframes under 261, the 
Deputy President, noted a worker is considered to have made a claim for compensation where a person makes “any claim for 
compensation in respect of the injury or death concerned”. Just because Turner did not provide notification of a claim to the 
left shoulder until almost eight years after the initial injury to the right shoulder, the fact that he had made a claim for 
compensation to his right shoulder within the required timeframes was sufficient.  
 
The significant number of consequential loss claims currently being lodged in the Workers Compensation Commission are 
unlikely to disappear given such favourable decisions as in this matter. Ultimately, for an employer to defend a consequential 
loss claim it would appear that positive evidence would need to be adduced showing an intervening injury or event to the other 
part of the body rather than simply relying on the fact the worker had obtained subsequent employment and the injury had 
developed whilst they were carrying out that employment.  
 
Injury Received While Skylarking At Work Found Compensable 

 
In the recent decision of Vinidex Pty Limited v Campbell [2002] NSW WCCPD 6, Deputy President Kevin O’Grady confirmed 
an award of weekly compensation entered in the worker’s favour where the worker sustained a head injury after engaging in 
an incident of skylarking at his place of employment. 
 
The worker was employed as a production operator in the manufacture of plastic pipes.  He worked on the nightshift with a 
supervisor and a co-worker.  On the night the injury occurred, all three decided to cut a plastic pipe and fashion a board which 
they intended to use as a “wake board” to be towed on the factory floor by a forklift. The supervisor drove off in the forklift with 
the worker and his co-worker on the board.  As the supervisor turned the forklift the board swung outwards causing both 
workers to fall off.  The worker struck his head on a timber support used to align pipes stored on the factory floor.  As a 
consequence he suffered head injuries including a small haematoma and contusion. The worker’s employment was 
terminated for misconduct on the basis of “unsafe work practices”. 
 
The Arbitrator who originally determined the matter made no express finding that the worker had received an injury arising out 
of or in the course of his employment but he did find the worker’s employment was a substantial contributing factor to his 
injury.   
 
Section 14(2) of the Workers Compensation Act 1987 provides: 

“If it is proved that an injury to a worker is solely attributable to the serious and wilful misconduct of the worker, 
compensation is not payable in respect of that injury, unless the injury results in death or serious and permanent 
disablement.”  

 
The Arbitrator found the worker engaged in serious and wilful misconduct within the meaning of Section 14(2) however, as the 
worker’s injuries were both serious and permanent within the meaning of Section 14(2), the Arbitrator concluded the worker 
was entitled to compensation. 
 
On the appeal the Deputy President commented that whilst no finding was made by the Arbitrator as to the injury arising out of 
or in the course employment as required by Section 4 WCA, it was plainly obvious the Arbitrator had been satisfied that injury 
had been proven.  He found that the Arbitrator’s failure to make a finding of injury was sufficient to establish that he had erred 
in law.  Consequently, the Deputy President examined the evidence and arguments raised by the parties to determine the 
correctness or otherwise of the Arbitrator’s conclusion. 
 
The Deputy President indicated that the words “in the course of” in Section 4 generally imply a temporal connection with 
employment.  The authorities establish an injury received at a place of employment during working hours is not compensable 
unless it is sustained while the worker is engaged in the work which he is employed to do or in something incidental to that 
work.  The Deputy President commented that more recently the superior courts tended to adopt a more liberal approach to 
construction of the words “in the course of employment” than found in the earlier authorities.  The Deputy President referred to 
the High Court authorities which indicated that in determining whether the injury occurred in the course of employment regard 
must always be had to the general nature of the terms and circumstances of the employment and not merely to the 
circumstances of the particular occasion out of which the injury to the employee had arisen.   
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The Deputy President noted the series of factual circumstances which arose in the case pointed to the injury arising out of and 
in course of employment. This included the worker being in the middle of his shift, he was attending to the production of a 
slowly manufactured pipe, it was a “slow night”, the behaviour was not corrected by the worker’s supervisor and finally the 
supervisor participated in the wrongful activity through producing the boards and driving the forklift.  The Deputy President 
concluded that the worker remained in the course of his employment, notwithstanding his misconduct. 
 
The Deputy President considered that the participation by the supervisor would not alone be determinative of the injury issue 
of employment, but the excellent reputation of the supervisor was certainly a consideration.   
 
The Deputy President agreed with the Arbitrator that the applicant’s employment was a substantial contributing factor to his 
injury, having regard to the examples set out in Section 9A(2) of the WCA. This included the time and place of the injury and 
the nature of the work performed and the particular tasks of that work.  The Deputy President also commented that the 
legislature did not intend the list in Section 9A(2) to be exhaustive and he also took into account the following additional factors 
concerning the existence or otherwise of a causal connection between the employment and the injury: 

� The worker’s immediate supervisor authorised and encouraged the activity and the worker’s employment afforded the 
occasion for and the means by which the injury befell him.   

� The injury occurred during an activity in which fellow workers including a supervisor participated. 
 
The Deputy President noted the worker engaged in serious and wilful misconduct but nonetheless he remained at all relevant 
times in the course of.  The Deputy President made further comments with respect to “serious and permanent disablement” 
within the meaning of Section 14(2) and noted that the disablement must result from the “injury” and not the “misconduct”. 
Other relevant questions to be examined included whether the worker had a disability, was it serious, was it permanent and 
did it impinge adversely upon his capacity to work.    
 
The worker’s general practitioner had expressed the opinion the worker would have only mild residual brain symptoms, 
however the Deputy President noted the worker had not worked for a period of 15 months since the date of injury.  The Deputy 
President noted a case coordinator at the South West Brain Injury Rehabilitation Service had recorded the worker had 
“severely impaired short term memory function” in a file note two months after the injury.  A medical certificate from the 
general practitioner nine months after the injury indicated the worker had been undergoing treatment for nine months and that 
for the foreseeable future the worker would be unfit to continue his normal occupation.  On this basis the Deputy President 
found that the worker’s injury resulted in “serious and permanent disablement”. The consequences of the injury had, and 
would continue to have, serious consequences with regards to the capacity to work. 
 
The decision once again highlights the approach which the Commission adopts in its interpretation of the enabling and 
disabling provisions of the legislation. This decision resulted in compensation for an injured worker when an ordinary 
bystander might speculate that skylarking had nothing to do with the employment and the worker should not receive 
compensation.  
 
In serious and wilful misconduct cases the defence available to workers based on “serious and permanent disablement” would 
appear to be easily satisfied by an ongoing incapacity for employment notwithstanding that the permanent effects of the injury 
are relatively minor. 
 
CTP Roundup 
 
Court Of Appeal Reaffirms Significant ‘Buffer’ Awards For Economic Loss 
 
The Court of Appeal has delivered a number of recent decisions which confirm the premise that Section 126 of the Motor 
Accidents Compensation Act 1999 does not preclude an award in the form of a buffer with respect to future loss of earning 
capacity.   
 
The case of Allianz Australia Insurance Limited v Kerr [2012] NSWCA 13 is the latest in the line of authorities which 
determined CARS Assessors are permitted to award significant buffers with minimal reasoning provided in their Certificates to 
show how they arrived at the figure. 
 
Sarah Kerr was involved in a motor vehicle accident on 6 March 2007.  As a result of that accident, she made a motor 
accident claim alleging injuries to her neck and back and an exacerbation of a pre-existing psychiatric condition.   
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On 23 June 2010, CARS Assessor Allan Cowley assessed damages in the sum of $477,042.92, which included an allowance 
for past and future loss of earnings, past and future treatment, past gratuitous care and future commercial care.   
 
With respect to future loss of earnings, Kerr claimed a loss of $900 per week to age 65, which constituted a claim of $600,000.  
The insurer submitted that an amount of $20,000 should be awarded.   
 
Assessor Cowley allowed an amount for future loss of earnings in the form of a buffer of $200,000, in addition to loss of 
superannuation benefits in the amount of $20,000.  No specific calculations were provided in the CARS Assessor’s Certificate 
as to the basis of the $200,000 award for future economic loss. 
 
The insurer applied to the Supreme Court for judicial review of the CARS Assessor’s Award.  The Summons was dismissed by 
Hislop J on 4 February 2011.  The insurer then sought leave to appeal to the Court of Appeal and a decision was handed 
down on 16 February 2012. 
 
The issues for determination before the Court of Appeal were that the Assessor erred as follows: 

� Failure to comply with Section 126 of the Motor Accidents Compensation Act 1999; 

� Assessing future domestic care on a commercial basis; and  

� Failure to provide sufficient reasons for his assessment. 
 
Basten JA pointed out that the Court of Appeal had upheld awards for future loss of earning capacity as not being inconsistent 
with Section 126 of the Motor Accidents Compensation Act 1999 in at least 20 cases since it was initially argued in the matter 
of Penrith City Council v Parks [2004] NSWCA 201.  He stated that the CARS Assessor had not erred in not referring to the 
percentage adjustment required by Section 126(3) and relied upon the approach adopted in Penrith City Council v Parks on 
this point, in which it was stated that the broad approach of a buffer did not require a percentage adjustment. 
 
Basten JA stated that the CARS Assessor’s findings that he was satisfied on the evidence that Kerr would have had continual 
work, but for the accident, albeit that she would have needed to change jobs and have time off work, were sufficient reasons 
for the award.   
 
McColl JA cited the authority of Brear v James Hardie & Co Pty Ltd [2000] NSWCA 352 in stating that the task of assessing 
damages for lost earning capacity is “necessarily impressionistic”. 
 
Macfarlan JA went further and stated that it could not be inferred that the CARS Assessor had undertaken a process of 
calculation in arriving at the figure of $200,000.  Accordingly, he stated that, as there was no basis for knowing or inferring how 
the buffer was arrived at, the argument that the CARS Assessor’s reasons were deficient must fail. 
 
Macfarlan JA provided a little hope to insurers by stating: 

“In other cases it may be able to be inferred (from the size of the award or other factors) that a process of reasoning, 
rather than simple intuition, led to a determination of the size of a buffer.  If that reasoning is not identified, the 
outcome of such cases is likely to be different from that of the present. 

This is not to discourage adoption of such a process of reasoning. On the contrary, awards in respect of future 
economic loss should wherever possible result from evidence-based calculations or estimates that are exposed in the 
decision-maker’s reasons.  The award of a buffer that is not supported by an explanation of how and why the amount 
was arrived at should remain a last resort where no alternative is available.” 

 
The grounds of appeal in relation to past and future gratuitous assistance were dismissed.  In dealing with the issue of future 
domestic assistance, Basten JA disagreed with the insurer’s submission that the authority of Miller v Galderisi [2009] NSWCA 
353 required the CARS Assessor to be satisfied that domestic assistance would, on the balance of probabilities, be obtained 
on a commercial basis in the future and not make an award because there was a “remote, though not entirely fanciful, chance 
of the need for commercial assistance in the future”.   
 
Basten JA distinguished the case of Miller on the basis the care which was being provided before the hearing was being 
provided gratuitously by family members which may not be capable of provision gratuitously in the future.  In Kerr’s case the 
gratuitous care provided prior to the hearing was by a long-term friend and the evidence was that Kerr intended to pay for 
commercial care if awarded damages.  In order to challenge a buffer awarded in a CARS Assessment, it would appear the 
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best approach would be to establish that there is evidence available upon which to base a calculated sum for future loss of 
earnings.  Specific submissions on this point lodged prior to the CARS Assessment may well preclude a buffer being awarded 
at first instance.   
 
MAS Reviews - Is Lack Of Procedural Fairness A Material Error? 
 
When making an Application for Review of a MAS Assessor’s determination to the Proper Officer at MAS, the test to 
overcome is whether the assessment was incorrect in a material respect. But does lack of procedural fairness constitute a 
material error?   
 
A recent Supreme Court of New South Wales decision of Lewis v Motor Accident Authority of New South Wales & Ors [2012] 
NSW SC 56 heard by Adams J, addresses this very issue. 
 
Lewis was injured in a motor accident on 9 July 2007 and claimed damages pursuant to the Motor Accidents Compensation 
Act, 1999 (“MACA”).  MACA requires the injured party to undergo an assessment by a MAS Assessor to assess the extent of 
whole person impairment, which then determines whether the injured party is entitled to damages for non-economic loss. 
 
Lewis lodged an Application for Review of MAS Assessor Norman Rose’s determination of the extent of her psychological 
impairment and that application was rejected by the Proper Officer of MAS.  Lewis then filed an Administrative Application in 
the Supreme Court, challenging the dismissal of her Application for Review. 
 
There were four grounds identified in the Application as giving rise to suspect that the medical assessment was incorrect in a 
material respect: 

� The Assessor did not apply the correct test as to whether the psychiatric illness was caused by the motor vehicle 
accident; 

� The applicant was denied procedural fairness in that the Assessor was biased in respect of her claim because of his 
own parental experience at adoption; 

� The Assessor focused upon only one aspect of the applicant’s history, forming a view about causation and failed to 
consider other factors as contributing to the claimant’s psychiatric illness; 

� The Assessor misstated the history given by the claimant during the examination.  
 
All the grounds were ultimately dismissed by Adams J on the basis that none of them amounted to errors of law. 
 
Most significant however, was the finding in relation to the allegation of a denial of natural justice. Adams J stated: 

“In my view, a mere denial of natural justice, whether by way of bias or a refusal to enable the plaintiff a reasonable 
opportunity to be heard in respect to her medical condition will not of itself make “the medical assessment…incorrect 
in a material respect”.  To my mind the correctness in question is confined to the medical findings and expression of 
opinion by the assessor”. 

 
Whilst it was stated an assessor must be “fair” much would depend on the “character of the allegation of unfairness” to amount 
to a material error. 
 
This decision demonstrates that denial of natural justice will not of itself make the assessment incorrect in a material respect 
and that even if an error of law can be demonstrated, it must be a material error. 
 
 

 

 
Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  

This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 
specific advice in relation to any legal matter they are handling. 

 
 

 



 

 

For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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