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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
New Privacy Laws in Australia 
 

Australia has new privacy laws on the way and very shortly businesses will need to take notice of 
the significant changes that will apply to the collection of personal information.  
 
The Privacy Amendment (Enhancing Privacy Protection) Bill 2012 was introduced into parliament 
on 23 May 2012 and the Bill has had its first and second readings. When the Bill is passed 
Australia will have new Australian Privacy Principles (APPs) applying to both Commonwealth 
agencies and the private sector which replace the Information Privacy Principles (IPPs) for the 
public sector and the National Privacy Principles (NPPs) for the private sector. 
 
In addition a regime will be introduced that will facilitate compensation orders being made in 
favour of persons affected by a breaches of privacy.  
 
Insurance products providing cover for compensation orders flowing from privacy breaches are 
available in Countries where there is a cause of action for a breach of privacy and the new 
legislation ensures that there will be a market for these products in Australia.  
 
As businesses come to grip with the financial cost that will flow from a breach of the privacy 
principles there will be increasing interest in insurance products that provide cover for 
compensation orders made for privacy breaches. No doubt insurers offering management liability 
insurance will need to consider incorporating cover for these compensation orders. 
 
As a result of the legislative changes all businesses will need to review their privacy policies and 
update their policies to ensure that their policies are clearly expressed, up to date and reference 
the new Australian Privacy Principles. 
 
Fortunately, the majority of the new provisions have a deferred commencement of nine months 
from the day after the Bill receives Royal Assent which will allow businesses time to prepare for 
the introduction of the new regime. 
 
So what will the new landscape look like?  
 
The new Australian Privacy Principles are quite detailed and rather than replicate all of the details 
of each principle we have provided a summary of the basics that underly each principle. The 13 
new Australian Privacy Principles are: 
 
1—Open And Transparent Management Of Personal Information 

A business must take such steps as are reasonable in the circumstances to implement practices, 
procedures and systems relating to the entity’s functions or activities that will ensure that the 
entity complies with the Australian Privacy Principles and a registered APP code (if any) that 
binds the entity. A business must have a clearly expressed and up to date privacy policy. The 
privacy policy must be available on request and must contain the following information: 

(a) the kinds of personal information the business collects and holds; 

(b) how the business collects and holds personal information; 
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 (c) the purposes for which the business collects, holds, uses and discloses personal information; 

(d) how an individual may access personal information about the individual that is held by the business and seek the 
correction of  such information; 

(e) how an individual may complain about a breach of the Australian Privacy Principles, or a registered APP code (if any) 
that binds the business, and how the entity will deal with such a complaint; 

(f) whether the business is likely to disclose personal information to overseas recipients; 

(g) if the business is likely to disclose personal information to overseas recipients—the countries in which such recipients 
are likely to be located if it is practicable to specify those countries in the policy. 

 
2—Anonymity And Pseudonymity 

Individuals must have the option of not identifying themselves, or of using a pseudonym, when dealing with a business in 
relation to a particular matter unless the business is required or authorised by or under an Australian law, or a court/tribunal 
order, to deal with individuals who have identified themselves; or it is impracticable for the business to deal with individuals 
who have not identified themselves. 
 
3—Collection Of Solicited Personal Information 

A business must not collect personal information (other than sensitive information) unless the information is reasonably 
necessary for, or directly related to, one or more of the businesses’ functions or activities. and sensitive information about an 
individual must not be collected without an individual’s consent. The Privacy Act contains a definition of “sensitive information”. 

 
4—Dealing With Unsolicited Personal Information 

If a business  receives personal information and did not solicit the information the business must, within a reasonable period 
after receiving the information, determine whether or not the entity could have collected the information under APP 3 if the 
business had solicited the information. If the business determines that the entity could not have collected the personal 
information the business must, as soon as practicable but only if it is lawful and reasonable to do so, destroy the information or 
ensure that the information is de-identified. 
 
5—Notification Of The Collection Of Personal Information 

At or before the time or, if that is not practicable, as soon as practicable after, a business collects personal information about 
an individual, the entity must take such steps (if any) as are reasonable in the circumstances to notify the individual of: 

(a) the identity and contact details of the business; 

(b) if the business collects the personal information from someone other than the individual; or the individual may not be 
aware that the business has collected the personal information, the fact that the business collects, or has collected, the 
information and the circumstances of that collection; 

(c) if the collection of the personal information is required or authorised by or under an Australian law or a court/tribunal 
order—the fact that the collection is so required or authorised (including the name of the Australian law, or details of the 
court/tribunal order, that requires or authorises the collection); 

(d) the purposes for which the business collects the personal information; 

(e) the main consequences (if any) for the individual if all or some of the personal information is not collected by the 
business; 

(f) any other entity, body or person, or the types of any other entities, bodies or persons, to which the business usually 
discloses personal information of the kind  collected by the entity; 

(g) that the privacy policy of the business contains information about how the individual may access the personal 
information about the individual that is held by the business and seek the correction of such information; 

(h) that the privacy policy of the business contains information about how the individual may complain about a breach of the 
Australian Privacy Principles, or a registered APP code (if any) that binds the business, and how the business will deal 
with such a complaint; 

(i) whether the business is likely to disclose the personal information to overseas recipients; 

(j) if the business  is likely to disclose the personal information to overseas recipients—the countries in which such 
recipients are likely to be located if it is practicable to specify those countries in the notification or to otherwise make the 
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individual aware of them. 
 
6—Use Or Disclosure Of Personal Information 
A business that holds personal information about an individual that was collected for a particular purpose (the primary 
purpose), must not use or disclose the information for another purpose (the secondary purpose) unless: 

(a) the individual has consented to the use or disclosure of the information; or 

(b) exceptions provided in the legislation are satisfied. 

 
7—Direct Marketing 

If an organisation holds personal information about an individual, the organisation must not use or disclose the information for 
the purpose of direct marketing unless: 

(a) the individual would reasonably expect the organisation to use or disclose the information for that purpose; and 

(b) the organisation provides a simple means by which the individual may easily request not to receive direct marketing 
communications from the organisation; and 

(c) the individual has not made such a request to the organisation 

Sensitive information can only be used with the consent of an individual. 

 
8—Cross-Border Disclosure Of Personal Information 

Before a business discloses personal information about an individual to a person (the overseas recipient who is not in 
Australia or an external Territory; and who is not the entity or the individual the business must take such steps as are 
reasonable in the circumstances to ensure that the overseas recipient does not breach the Australian Privacy Principles (other 
than APP 1)) in relation to the information. 
 
9—Adoption, Use Or Disclosure Of Government Related Identifiers 

An organisation must not adopt a government related identifier of an individual as its own identifier of the individual unless: 

(a) the adoption of the government related identifier is required or authorised by or under an Australian law or a  
court/tribunal order; or 

(b) the use or disclosure of the identifier is reasonably necessary for the organisation to verify the identity of the individual 
for the purposes of the organisation’s activities or functions; or 

(c) the use or disclosure of the identifier is reasonably necessary  for the organisation to fulfil its obligations to an agency or 
a State or Territory authority; or 

(d) the use or disclosure of the identifier is required or authorised by or under an Australian law or a court/tribunal order; or 

(e) the organisation reasonably believes that the use or disclosure  of the identifier is reasonably necessary for one or more 
enforcement related activities conducted by, or on behalf of, an enforcement body. 

 
10—Quality Of Personal Information 

A business must take such steps (if any) as are reasonable in the circumstances to ensure that the personal information that 
the business collects is accurate, up-to-date and complete and ensure that the personal information that the business uses or 
discloses is, having regard to the purpose of the use or disclosure, accurate, up-to-date, complete and relevant. 
 
11—Security Of Personal Information 

If a business holds personal information it must take such steps as are reasonable in the circumstances to protect the 
information from misuse, interference, unauthorised access, modification or disclosure. If the business no longer needs the 
information for any purpose for which the information may be used or disclosed by the business  and the business is not 
required by or under an Australian law, or a court/tribunal order, to retain the information the business must take such steps as 
are reasonable in the circumstances to destroy the information or to ensure that the information is de-identified. 
 
12—Access To Personal Information 

If a business holds personal information about an individual it must, on request by the individual, give the individual access to 
the information. Businesses are exempted from this requirement where: 
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 (a) the business is required or authorised to refuse to give the individual access to the personal information by or under the 
Freedom of Information Act;or 

(b) the business reasonably believes that giving access would pose a serious threat to the life, health or safety of any 
individual, or to public health or public safety; or 

(c) giving access would have an unreasonable impact on the privacy of other individuals; or 

(d) the request for access is frivolous or vexatious; or 

(e) the information relates to existing or anticipated legal proceedings between the entity and the individual, and would not 
be accessible by the process of discovery in those proceedings; or 

(f) giving access would reveal the intentions of the entity in relation to negotiations with the individual in such a way as to 
prejudice those negotiations; or 

(g) giving access would be unlawful; or 

(h) denying access is required or authorised by or under an Australian law or a court/tribunal order; or 

(i) both of the following apply: 

(i)  the entity has reason to suspect that unlawful activity, or misconduct of a serious nature, that relates to the entity’s 
functions or activities has been, is being or may be engaged in; 

(ii) giving access would be likely to prejudice the taking of  appropriate action in relation to the matter; or 

(j) giving access would be likely to prejudice one or more enforcement related activities conducted by, or on behalf of, an 
enforcement body; or 

(k) giving access would reveal evaluative information generated within the entity in connection with a commercially 
sensitive  decision-making process. 

Charges for access must not be excessive and if the business refuses to give access to the personal information or to give 
access in the manner requested by the individual, the business must give the individual a  written notice that sets out the 
reasons for the refusal except to the extent that, having regard to the grounds for the refusal, it would be unreasonable to do 
so and the mechanisms available to complain about the refusal. 
 
13—Correction Of Personal Information  

If a business holds personal information about an individual and either the business is satisfied that, having regard to a 
purpose for which the information is held, the information is inaccurate, out-of-date, incomplete, irrelevant or misleading, or  
the individual requests the entity to correct the  information, the business must take such steps (if any) as are reasonable in 
the circumstances to correct that information to ensure that, having regard to the purpose for which it is held, the information is 
accurate, up-to-date, complete, relevant and not misleading. If the business corrects personal information about an individual 
that it previously disclosed to another entity; and the individual requests the entity to notify the other entity of the correction the 
business must take such steps (if any) as are reasonable in the circumstances to give that notification unless it is 
impracticable or unlawful to do so. If a business refuses to correct information it must provide a written notice setting out the 
reasons for the refusal. A response to correct information must be actioned within 30 days and a business must not charge the 
individual for the making of the request or for correcting the personal information.  

 
The Australian Information Commission will have power to investigate complaints about privacy. 
 
After investigating an act or practice of a person or entity the Commissioner may make a determination that includes one or 
more of the following: 

(a) a declaration that: 
(i) the act or practice is an interference with the privacy of  one or more individuals; and 
(ii) the person or entity must not repeat or continue the act  or practice; 

(b) a declaration that the person or entity must take specified steps within a specified period to ensure that the act or 
practice is not repeated or continued; 

(c) a declaration that the person or entity must perform any reasonable act or course of conduct to redress any loss or 
damage suffered by one or more of those individuals; 

(d) a declaration that one or more of those individuals are entitled to a specified amount by way of compensation for any 
loss or damage suffered by reason of the act or practice. The loss or damage referred includes injury to the feelings of 
the complainant or individual; and humiliation suffered by the complainant or individual; 



(e) a declaration that it would be inappropriate for any further action to be taken in the matter. 
 
The legislation also creates civil penalty provisions that provide that a penalty is payable to the Commonwealth if they are 
contravened. The Commissioner may apply to the Federal Court or Federal Magistrates Court for an order that a business that 
is alleged to have contravened a civil penalty provision pay the Commonwealth a pecuniary penalty.  
 
One of the civil penalty provisions is Section 13G which provides that a business contravenes Section 13G if the business 
does an act, or engages in a practice, that is a serious interference with the privacy of an individual; or the business repeatedly 
does an act, or engages in a practice, that is an interference with the privacy of one or more individuals.  A breach of section 
13G attracts a maximum pecuniary penalty of $1,100,000 for corporations and $220,000 for individuals. 
 
The Federal Court or Federal Magistrates Court must not make a civil penalty order against an entity for a contravention of a 
civil penalty provision if the entity has been convicted of an offence under the legislation constituted by conduct that is the 
same, or substantially the same, as the conduct constituting the contravention. 
 
In addition the Federal Court or the Federal Magistrates Court may order a business to compensate a person for loss or 
damage (including injury to the person’s feelings or humiliation) suffered by the person if: 

(a) either: 
(i) a civil penalty order has been made against the business for a contravention of a civil penalty provision (other 

than section 13G); or 
(ii) the business is found guilty of an offence under the Act;  and 

(b)  that loss or damage resulted from the contravention or commission of the offence. 
 
The order must specify the amount of compensation. 
 
The Federal Court or the Federal Magistrates Court may make such orders as the Court considers appropriate against the 
business to: 

(a) compensate the person, in whole or in part, for that loss or damage; or 

(b) prevent or reduce that loss or damage suffered, or likely to be  suffered, by the person. 
 
Examples of orders the court may make include an order directing the business: 

(a) to perform any reasonable act, or to carry out any reasonable course of conduct, to redress the loss or damage suffered 
by the person; and 

(b) an order directing the business to pay the person a specified amount to reimburse the person for expenses reasonably 
incurred by the person in connection with the contravention or commission of the offence; and 

(c) an order directing the business to pay to the person the amount of loss or damage caused. 
 
There will be new credit reporting provisions which will provide additional consumer protections by enhancing obligations and 
processes dealing with notification, data quality, access and correction, and complaints. This includes measures to place 
greater responsibility on credit reporting bodies and credit providers to assist individuals to access, correct and resolve 
complaints about their personal information. Other measures that will benefit individuals include the introduction of specific 
rules to deal with pre-screening of credit offers and the freezing of access to an individual’s personal information in cases of 
suspected identity theft or fraud. 
 
Credit providers will have positive obligations to help consumers correct their credit information and it will be easier to make 
complaints about incorrect credit reporting information. The legislation will also prohibit the collection of credit reporting 
information about individuals reasonably known to be under the age of 18. 
 
Minister Rixon in the second reading speech for the Bill noted: 

“There will be a new requirement in the Privacy Principles for organisations and companies to develop detailed privacy 
policies—and make them clear and easily accessible to consumers. Labor is shifting power away from big companies—
back to individuals and working families. 

.. 
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Under this bill, the Privacy Commissioner will be able to make a determination to direct an organisation to take specific 
steps to stop certain conduct, or take reasonable action to redress any loss or damage suffered.  

The commissioner will also be able to obtain enforceable undertakings from an organisation. A court can then make 
appropriate orders, including orders for compensation.  

The commissioner will also be able to apply to the court for a civil penalty order against organisations. Penalties range 
from 200 penalty units—$22,000 for an individual and $110,000 for a company—to 2,000 penalty units, which is $220,000 
for an individual and $1.1 million for a company. For serious and repeated breaches of privacy, the penalty will be 2,000 
penalty units. This is another remedy for consumers and will encourage compliance with the Privacy Act. “  

 
So there you have it. Privacy and protection of personal information will become a hot topic in Australia in a very short time. 
 
Multi Party Work Accident Claims 
 
Damages claims by injured employees can become very complicated in New South Wales where they involve an injury 
sustained as a consequence of unloading vehicles, particularly where employees are injured whilst assisting with the 
unloading a contractor’s vehicle.   
 
Claims become complicated as damages from the employer are assessed under the Workers Compensation Act 1987 and the 
award of damages is limited to an allowance for economic loss whereas damages against an independent contractor are 
assessed under the Civil Liability Act 2002 and the assessment of damages includes allowances for pain and suffering (non 
economic loss), medical expenses, domestic assistance and other heads of special damage. 
 
Claims are further complicated by Section 151Z(2) of the Workers Compensation Act 1987 which provides that the 
assessment of damages under the Civil Liability Act 2002 must be reduced by the amount by which the person would be 
entitled to recover from the employer as a joint tort feasor or otherwise. 
 
Where the employer and a third party are responsible for an accident the apportionment of damages between the employer 
and a third party has a significant impact on the injured person.  
 
Essentially the injured person receives damages against the third party based on an assessment of damages under the Civil 
Liability Act less an amount calculated pursuant to section 151Z(2) of the Workers Compensation Act, 1987.  The work injury 
damages payable by an employer needs to be assessed to calculate that deduction.  
 
If the claimant’s injuries do not satisfy the threshold of a 15% permanent impairment which triggers an entitlement to work 
injury damages there are no damages recoverable against an employer. In that case the 151Z(2) deduction will be a 
proportionate reduction of the Civil Liability Act assessment. If an employer is 40% to blame the damages payable by the third 
party are 60% of the Civil Liability Act assessment. 
 
The position changes where the employer is negligent and the threshold for a work injury damages claim is achieved. In that 
case the employee can sue both their employer and the third party. The employee recovers damages from the employer 
calculated by apportioning liability between the employer and the third party, determining the difference between a work injury 
damages assessment and a Civil Liability Act assessment and multiplying that difference by the percentage of liability of the 
employer to work out the 151Z(2) deduction.. The damages payable by the third party are the assessment of damages under 
the Civil Liability Act less the 151Z(2) deduction calculated this way less the employers liability for work injury damages. 
 
That means that where an employee does not have a 15% or greater permanent impairment the damages that are recovered 
will be less as there is no contribution from the employer.   
 
Further an injured person will recover more if the liability of the employer is less. 
 
An employee can elect to sue a third party alone or the third party and their employer. Where damages are only claimed from 
a third party the employer is still generally involved in the claim seeking to recover the workers compensation payments it has 
made by cross-claim. 
 
Employees will not always sue their employer for work injury damages.  There is a procedural regime in the Workers 

 

GD News 
 

June 2012 Issue 

Page 6 



Compensation Act 1987 which requires the injured person to establish that they have suffered a 15% permanent impairment 
assessed pursuant to WorkCover Guidelines.  No damages may be awarded unless the permanent impairment of the injured 
worker is at least 15%. 
 
Further, work injury damages claims cannot be brought until the worker has received his workers compensation lump sum 
benefits for his permanent impairment.   
 
In addition the employee may not wish to sue his employer as he remains in employment and fears that an action against his 
employer could result in his termination.  
 
These issues can complicate claims. 
 
Claims can be further complicated by the involvement of a motor vehicle in the circumstances of the accident.  Damages for 
injuries sustained in motor accidents are assessed under the Motor Accidents Compensation Act 1999 and the damages 
regime is different to the damages regimes for work injury damages and civil liability claims. 
 
An example of how a claim of this type plays out is seen in the recent NSW Court of Appeal judgment in Izzard v Dunbier 
Marine Products(“Dunbier”).   
 
Buckley was injured in the course of his employment with Dunbier.  Dunbier arranged for galvanised steel boat trailers to be 
transported from Melbourne to its premises in Sydney and contracted RBI Haulage to undertake the transport of boats and 
various accessories.  RBI Haulage employed Izzard who had driven a prime mover with two trailers loaded with galvanised 
trailers to Dunbier’s yards in Sydney.  RBI Haulage used heavy metal perimeter frames to keep the vehicle’s load in place.   
 
Buckley was assisting Izzard to unload the vehicle and was injured when he used one of the frames as a handhold to 
dismount from the vehicle.  Buckley dismounted the trailer by placing his foot on a toolbox fixed underneath the tray and 
holding onto the frame to steady himself and as he did, the frame toppled over and hit him forcefully on the head.   
 
In this case the frames had been detached from the tray of the truck and moved to allow the vehicle to be unloaded.  Without 
the frames being attached there was nothing to stop them falling.  The bases were too small. Dunbier was aware its 
employees helped Izzard to unload the vehicles.  The frames were heavy and required two to three people to lift. The frames 
were modified after the accident and then bases were lengthened. 
 
Buckley commenced proceedings claiming damages from Dunbier.  
 
The Transport Accident Commission of Victoria(“TAC”), which was the compulsory third party motor vehicle insurer of the 
prime mover and trailers was joined as a party to the proceedings in the event the accident was found to be a motor accident 
within the definition of the Motor Accidents Compensation Act 1999.   
 
Buckley did not sue his employer for work injury damages but the employer was joined as a party to the proceedings with 
Dunbier seeking contribution and or indemnity in respect of its liability if any to Buckley.  Dunbier’s claim against the employer 
was a difficult one as there had not been an assessment of Buckley’s injuries pursuant to the procedures of the Workers 
Compensation Act 1987 to establish a 15% permanent impairment. 
 
The matter proceeded to trial.  The trial judge noted that the frames had been modified subsequent to the accident to widen 
the feet of the frames.  It was held that Dunbier were negligent but the employer was not.  The trial judge also concluded that 
the accident did not fall within the definition of a motor accident as it was in the Motor Accidents Compensation Act 1999 at the 
relevant time.  At the relevant time an accident was a motor accident if an injury was caused by the fault of the owner or driver 
of the motor vehicle in the use or operation of the vehicle if and only if the injury is a result of and is caused during: 

� the driving of the vehicle; or 
� a collision or action taken to avoid a collision, with the vehicle; or 
� the vehicle’s running out of control; or 
� such use or operation by a defect in the vehicle. 

 
The issue was whether or not the injury was the fault of the owner in the use or operation of the vehicle caused during such 
use or operation by a defect in the vehicle.  Whilst the Motor Accidents Compensation Act 1999 has was changed in 2006 to 
remove “defect” cases the determination of this is claim was based on the legislation as it applied at the time of the accident. 
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The trial judge concluded the accident was not a motor accident.   
 
Accordingly, damages were assessed pursuant to the Civil Liability Act 2002 and there was no deduction pursuant to 
Section 151Z(2) of the Workers Compensation Act 1987 as it was found the employer was not negligent. 
 
An appeal followed and the Court of Appeal overturned many of the findings of the trial judge. 
 
The Court of Appeal found that the employer had been negligent and apportioned 40% of the liability to the employer.  The 
Court of Appeal also determined that the accident did fall within the definition of injury in the Motor Accidents Compensation 
Act 1999 and was therefore a motor accident and was to be assessed pursuant to the Motor Accidents Compensation Act 
1999. 
 
The Court of Appeal noted it was necessary to reduce the Motor Accidents Compensation Act assessment of damages 
pursuant to Section 151Z(2) of the Workers Compensation Act 1987 and reduce those damages by the contribution that would 
be recoverable from the employer. 
 
It was argued that that contribution should be nil as Buckley had not established a 15% permanent impairment.  However, the 
Court of Appeal noted there was evidence in medical reports that Buckley had a 15% permanent impairment.   
 
The Court of Appeal noted that in this case it was necessary for the Court to undertake a hypothetical assessment according 
to the principles in the Workers Compensation Act 1987 “but without the benefits provided, (and the constraints) imposed by 
the procedural mechanisms” in the Workers Compensation Act 1987.  The Court noted that the assessment of the degree of 
permanent impairment was to be made in accordance with the WorkCover Guidelines but need not to be made by an 
approved medical specialist appointed pursuant to the Workers Compensation Act 1987. 
 
The Court of Appeal concluded it was necessary to undertake an assessment to determine whether or not the degree of 
permanent impairment was 15% or more.  After the determination of that issue it was then necessary to calculate the Section 
151Z(2) reduction. 
 
Essentially the Court of Appeal determined that there must be a trial within a trial where the Court considers the 15% 
impairment threshold and in doing so it must proceed to determine whether the plaintiff or the third party have established that 
impairment by reference to the WorkCover Guidelines.  Accordingly, there needs to be evidence that will assist the Court in 
making determinations that the permanent impairment is at least 15% assessed in accordance with the WorkCover 
Guidelines. 
 
In this case the Court determined there was insufficient material before the Court of Appeal and the case should be returned to 
the District Court for determination of the the threshold issue and the 151Z(2) contribution. 
 
The Court of Appeal’s finding that the employer was negligent flowed from the non delegability of the employer’s duties. 
 
The Court of Appeal noted that “an employer owes a non delegable duty of care to its employees to take reasonable care to 
avoid exposing them to unnecessary risks of injuries and if there is a real risk of an injury to an employee in the performance 
of a task in a workplace the employer must take reasonable care to avoid the risk by devising a method of operation for the 
performance of the task that eliminates the risk, or by the provision of adequate safeguards”. 
 
It was noted the employer must take into account the possibility of thoughtlessness or inadvertence or carelessness, 
particularly in the case of repetitive work.   
 
The trial judge had held that Dunbier did not breach its duty of care as Dunbier neither knew nor ought to have known about 
the relevant risk.  The Court of Appeal did not agree finding the risk was foreseeable.  In this case the frames had been 
detached and moved to allow the vehicle to be unloaded.  Without the frames being attached there was nothing to stop them 
falling.  Dunbier was aware its employees helped Izzard to unload the vehicles.  The Court noted this was not a case where 
the employer had placed its employees under the control of the third party and ceased to have power or opportunity to give 
them directions.  To the contrary, the unloading took place in Dunbier’s workplace.   
 
The Court of Appeal noted: 
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 “Moreover an employer discharging its duty to take reasonable care to avoid exposing its employee to an unnecessary 
risk of injury is bound to have regard to a risk that injury may occur because of some inattention on this judgment by the 
employee in performing the allotted task”. 

 
There was no system in place to guard against the risk and for that reason the employer was negligent.  The apportionment of 
40% to the employer was based on a balancing of the culpability of the parties.  Izzard was in charge of the vehicle and its 
unloading.  The base of the frames were too small and RBI Haulage modified the frames subsequent to the accident to 
increase their size.  If that had been done earlier, Buckley’s accident would not have occurred. 
 
The Court of Appeal held that RBI Haulage was 60% liable and Dunbier 40% liable.  
 
The determination of whether the accident fell for assessment under the Motor Accidents Compensation Act 1987 turned on 
whether the design of the frames constituted a defect in the trailer due to the fault of the owner.  The Court of Appeal accepted 
there was a defect in design and it was then necessary to determine whether or not the accident occurred in circumstances 
involving the use or operation of the vehicle.  
 
Basten J noted: 

“The vehicle being a trailer designed to carry goods, and in particular boats and parts, the loading and unloading of the 
trailer was an essential part of its use and operation.  Although the trailer was not in motion at the time of the accident, the 
injury was caused during its operation by a defect in the trailer.” 

 
In this case the Court determined that the injury resulted from a defect and was not one attributable to a negligently devised 
system of work not involving the defective mechanism. 
 
The Court of Appeal noted the defect must be “in” the vehicle.  Whilst TAC argued that there was not a defect in the vehicle as 
the frame was not intended to be used as a handhold. Against this the Court of Appeal noted that there are uses of vehicles 
which are not limited to driving and referenced the case of AMP General Insurance v Brett in which a question arose as to 
whether a milk delivery boy who was struck by a passing vehicle whilst alighting from his truck to deliver milk had been 
involved in an accident independent of “the use or operation of the vehicle”.  The Court in that case held that Brett had not 
because “it is an integral part of the use of a milk delivery truck that somebody delivers milk from it”.  The Court of Appeal 
noted that in the same way dismounting from a truck being unloaded was a use of the vehicle. 
 
Accordingly, the accident was a motor accident for the purposes of the Motor Accidents Compensation Act 1999. 
 
As can be seen, relatively simple factual circumstances can lead to a complex legal analysis, however Buckley’s case 
confirms that employer who allow their employees to assist independent contractors unload vehicles are exposed to liability for 
injuries sustained by their employees and perhaps  the  40% assessment will be seen as a norm in future cases..  However, 
there will continue to be arguments about the extent of blame as each case must turn on its own facts. 
 
Further, Section 151Z of the Workers Compensation Act 1987 will continue to trouble the Courts.  Whist generally a third party 
will not seek to join an employer seeking contribution towards damages payable to an employee as the damages are reduced 
by the section 151Z(2) deduction,  where the employer becomes a party in the case and there is an issue as to the threshold 
that gives rise to a right to recover work injury damages the absence of an assessment pursuant to the procedural regime in 
the Workers Compensation Act,1987 does not prevent a Court from determining whether there is a 15% or greater permanent 
impairment in accordance with WorkCover Guidelines. The determination will be based on the medical evidence available and 
if there is a 15% or greater impairment and a work injury damages entitlement that entitlement must be calculated and the 
151Z(2) deduction determined. 
 
As note by Barrett JA in this case when considering the threshold the Court 

“.. will pay close attention to Part 7 (of the Workers Compensation Act, 1987) and, in obedience to s 151H(4)(the 
threshold provision), give effect to the Part 7 principles concerning quantification, even though the Part 7 quantification 
mechanisms are not available. The court must thus, for example, pay attention to the Part 7 provision (s 322(1)) that 
requires assessment of the degree of permanent impairment to be made in accordance with the WorkCover Guidelines. It 
will have regard to those guidelines in deciding whether, in the "trial within a trial" of hypothetical proceedings between 
worker and employer in which there was a Part 7 medical assessment, the necessary minimum 15% impairment would 
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have been proved on the balance of probabilities.” 
 
KFC liable for Salmonella Poisoning 
 
Monika Saaman experienced salmonella poisoning in 2005 that led to catastrophic injuries. She claimed that a Twister 
purchased from Kentucky Fried Chicken Pty Limited (“KFC”) was the source of the bacteria that led to her injuries. In April 
2012 the Supreme Court of NSW upheld a claim against KFC finding that “KFC produced product contaminated with 
Salmonella cells, the product was not of merchantable quality, not fit for its known intended use and otherwise not in 
conformity with the description of the product. The provision of such product, intended as it was for human consumption is a 
breach of contract and a contravention of a number of warranties implied either by the common law or statute or both.” 
 
Further the Court concluded that “the contamination occurred after cooking, by cross-contamination with product (directly or 
indirectly) that was contaminated with the bacteria and, more probably than not, a clump of flour or other such material that 
was contaminated. That contact was a breach of the procedures mandated by KFC and was negligent, or the use of it after 
such contact (also a breach of KFC procedures) was negligent.” 
 
Whilst the damages payable were not determined the judgment of Rothman J highlights the difficulties that can confront the 
Court when it weighs up evidence in hotly contested proceedings. 
 
Monika Saaman sued Kentucky Fried Chicken (KFC) for damage being severe brain damage as a result of contracting 
Salmonella Encephalopathy on 26 October 2005. She alleged her injuries were caused by the actions of the KFC. She alleged 
that her father purchased a Twister from the KFC Villawood Store and four members of the family consumed the twister. The 
Twister was allegedly contaminated with bacteria which caused Salmonella poisoning that led Monika’s injuries.  
 
KFC did not admit that the Twister was purchased by Mr Saaman at the relevant time and denied that such a Chicken Twister 
was unsafe for consumption.  
 
It was not possible to conclusively prove causation by testing all the food eaten by Monika and matching it to the bacteria that 
caused the illness.  
 
All food eaten in the relevant incubation period of 6 to 72 hours was a potential source of the bacteria. 
 
Monika and her family ate a number of suspect meals in the incubation period for Salmonella poisoning.  
 
Every member of Monika's family, except for her grandmother, Mrs Widad Dous, suffered from Salmonella poisoning. 
consequently became ill and attended hospital. 
 
It was alleged by Monika that KFC failed to take adequate measures or precautions and failed adequately to devise, 
implement and monitor quality control systems to ensure that the chicken Twister was safe for consumption. A claim was 
made against KFC alleging breaches of ss 74B, 74D and 75AD of the Trade Practices Act 1974 ('TPA'); ss 40U, 40L and 40W 
of the Fair Trading Act 1987 ('FTA'); s 19 of the Sale of Goods Act 1923; and a claim under the basic contractual principles for 
the loss and damage she has suffered as a result of the injuries and in negligence. 
 
The central issue in the case was whether Saaman established on the balance of probabilities, that the source of the 
Salmonella poisoning was a Twister purchased from KFC Villawood. 
 
Rothman J highlighted the following legal principles to be applied when considering the evidence: 

“Section 140 of the Evidence Act 1995 provides: 

140 Civil proceedings: standard of proof 

(1) In a civil proceeding, the court must find the case of a party proved if it is satisfied that the case has been proved on 
the balance of probabilities. 

(2) Without limiting the matters that the court may take into account in deciding whether it is so satisfied, it is to take into 
account:  

(a) the nature of the cause of action or defence, and 
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(b) the nature of the subject-matter of the proceeding, and 

(c) the gravity of the matters alleged." 

Section 140 reflects the common law position that the civil standard of proof allows for the co-existence of alternate 
possibilities as a consideration to be weighed in determining whether the standard has been reached….. This standard is 
dependant on the facts and circumstances of a particular case….. Thus, the onus is on a moving party to establish that it 
is 'more probable than not' that the necessary facts existed.  

While it is trite law, it should be noted that essentially two elements are required for the balance of probabilities to be 
satisfied: a court is required not only to conclude that it is more likely that the version of the facts in issue existed; it is also 
required to conclude that the material before it is appropriate to make that finding of fact. The facts and circumstances of 
the case presented to the Court must provide an appropriate basis to persuade the Court that there was a reasonable 
likelihood of their existence.  

What this means is that a belief or disbelief in two probabilities 'exactly balanced' will not satisfy the test .. Likewise, 
disbelief in a moving party's version of facts does not mean that the opposing party's case has been … Further, the 
inability of a court to make a finding either way will not discharge the burden of proof on the moving party… 

Section 140(2) requires the court to take into account "the gravity of the matters alleged". Dixon J in Briginshaw v 
Briginshaw (1938) 60 CLR 336 at 361 - 362 stated: 

“When the law requires proof of any fact, the tribunal must feel an actual persuasion of its occurrence or existence 
before it can be found. It cannot be found as a result of a mere mechanical comparison of probabilities independently 
of any belief in its reality... it is enough that the affirmative of an allegation is made out to the reasonable satisfaction of 
the tribunal. But reasonable satisfaction is not a state of mind that is attained or established independently of the 
nature and consequence of the fact or facts to be proved. The seriousness of an allegation made, the inherent 
unlikelihood of an occurrence of a given description, or the gravity of the consequences flowing from a particular 
finding are considerations which must affect the answer to the question whether the issue has been proved to the 
reasonable satisfaction of the tribunal." 

…the findings this Court is required to make may require some discreet evaluation with grave consequences, depending 
on the ultimate conclusion, for the defendant possibly beyond the confines of this matter and important consequences for 
the plaintiff. 

…” 

We do not think that this means only the gravity of consequences that would have been understood as possible or likely 
to flow at the time that the conduct occurred, rather than at the time of trial. In our opinion the "gravity of the 
consequences" can be assessed at the time of trial, for two reasons. First, the kinds of orders a court may make in the 
proceedings falls naturally within s 140(2)(a) of the Evidence Act which refers to "the nature of the cause of action" as a 
matter that the court is obliged to take into account. “ 

 
Rothman J noted KFC had run the case on the basis that for the Court to find in favour of Saamann the Court would need to: 

“(a)  Set aside the significance of what are alleged to be fundamental evidential gaps and inconsistencies such as: 
contemporaneous food history evidence which is inconsistent with the trial evidence; inconsistencies around the 
sharing of food claims; the family's failure to mention their two visits to KFC on Monday 24 October 2005 and the 
sharing of the Twister to either the health or the food authorities; doubtful evidence by the plaintiff of fresh chicken 
being thrown out rather than being eaten; and the numerous other foods recorded in the witness evidence. 

(b) Entirely discount or accord very minimal weight to contemporaneous documentary evidence such as sales records, 
medical notes and health and food authorities' notes, correspondence and reports.  

(c) Give primacy to Mr Saaman's evidence over that of other witnesses on matters of factual contest.  

(d) Ignore the inherent improbabilities, as pointed out by expert evidence, in the notion that amongst all of the foods 
eaten by the family a single, shared, small item from KFC caused the poisoning to four people, notwithstanding an 
absence of evidence about any malfunction in the process which might have allowed contamination, the fact that 
there are no records of other KFC customers falling ill in the relevant period, and the expert evidence regarding 
accredited testing for Salmonella, toxicity, cell growth, temperature and infective dose. 

(e) Ignore the allegedly "manifestly false" evidence given by Mr Saaman in relation to seeing a boy come out from the 
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kitchen to make the Twister, and seeing the boy take pieces of chicken from a holding area.” 
 
KFC submitted that any of these matters alone rendered the discharge of the plaintiff's onus difficult enough and when 
aggregated they presented an insurmountable hurdle to the plaintiff. 
 
Evidence was led concerning the sales records for purchases at the store on the day, the meals consumed by the family in the 
incubation period, expert evidence on potential sources of salmonella, the possibility of salmonella bacteria existing in 
uncooked chicken, the destruction of the bacteria at high temperatures when food is cooked and possible cross contamination 
when cooked food is handled and comes into contact with a source of salmonella bacteria. The expert evidence also 
examined the food handling processes employed by KFC and there was evidence about the general performance of staff at 
the Villawood store.  
 
The Court accepted that “if food preparation and food handling procedures are properly followed, the risk of infection is so low 
it is close to nil, that is, almost impossible.” 
 
Rothman J concluded: 

“The evidence of mishandling of the chicken provides enough weight, when combined with all of the other evidence, to 
enable the conclusion to be drawn that it is more likely than not Monika's Twister became contaminated while it was being 
handled or made up. The evidence, relating to infectious doses leads to the conclusion that it is not theoretically 
impossible for four people to become infected from one chicken Twister. From a careful process of reviewing, accepting, 
and at times excluding, the evidence given by both the food authorities and by the Saaman family as to the food eaten 
during the 72 hour incubation period, I conclude that realistically, the only, and at least the most probable, carrier of the 
Salmonella bacteria that caused the family's illness was the Twister that Mr Saaman purchased from KFC's Villawood 
store on 24 October 2005. 

This matter has caused some difficulty. While the primary facts were settled at a very early stage, including the attitude of 
the Court to the veracity and reliability of the oral evidence, the effect of that evidence on liability has caused some 
difficulty in resolution. 

As is clear from these reasons up to almost 50 percent of all farmed chicken has some Salmonella. KFC has 
implemented a process that, when followed, renders impossible the survival of Salmonella cells. That process is 
described in this judgment. Further, KFC has an audit system to ensure that the process is followed. The process 
includes: ensuring the raw chicken is cooked at temperatures and for a time that will ordinarily destroy Salmonella; 
cooked chicken is kept warm for no more than a maximum period, also at temperatures that would maintain the food at a 
temperature that would, itself, destroy Salmonella or at least prevent its growth; hand-washing regimes; and regimes for 
the use of cooking tools and equipment.  

In the ordinary course, again assuming compliance with KFC procedures, it is effectively impossible to contract 
Salmonellosis (Salmonella poisoning) from KFC. Moreover, as earlier stated, compliance with those procedures is strictly 
enforced by KFC and regular unannounced audits are conducted. 

The foregoing renders the likelihood of KFC being the cause of this injury remote and the occurrence generally highly 
improbable. 

Against that improbability is the fact that each affected family member did contract Salmonellosis and, most probably, 
contracted it from chicken. The only chicken meal, according to the oral evidence, which I accept, common to each 
affected family member, was the Twister from KFC……” 

 
After considering all the evidence Rothman J concluded that: 

“the evidence from KFC itself, and the experts, make clear, the risk of harm from Salmonella is foreseeable. Steps have 
been taken by KFC to ameliorate the risks. The risk is not insignificant and no reasonable person in the position of KFC 
would decline to take the ameliorating steps, particularly having regard to the possibility of harm and the burden in taking 
the steps, even bearing in mind the utility to the community of the supply of these products. 

In this case, the general requirements of KFC, if followed, eliminate the risk of contamination. The contamination has 
occurred because of the failure of one or more employees of KFC to adhere to that procedure. The failure to adhere to 
the procedure was negligent and, more probably than not, given the infective doses most likely to have been on the food, 
and the steps otherwise taken by KFC to avoid contamination, involved food coming in contact with flour (or some other 
substance) that was old (in the sense of hours) and significantly affected by Salmonella. I infer the employee 'dusted off' 
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the chicken leaving small clumps of infected 'flour' on the chicken. The Salmonella cells continued to multiply before and 
after sale and were spread by the use of sauce and other such additives. 

Frankly, there is little any employer can do about behaviour of an employee inconsistent with the procedures mandated 
by the employer, other than better supervision or better training.  

… 

But for the negligence of the staff, the harm to Monika would not have occurred.” 
 
KFC has already indicated it will appeal the decision and the facts in this case will once again come under close scrutiny , this 
time by three judges of the Court of Appeal. 
 
Damages, Damages & More Damages 

 
The NSW Court of Appeal in Monaghan Surveyors Pty Limited v Stratford Glen-Avon Pty Limited was recently called on to 
consider a somewhat novel claim for damages which was said to flow from a negligent act of a surveyor.   
 
Stratford Glen-Avon purchased a property that was traversed by a right of carriageway allowing neighbouring properties 
access to a public road.  It negotiated with its neighbours to move the right of carriageway.  Despite initial resistance, an 
agreement was reached between Stratford Glen-Avon and its neighbours which would permit the carriageway to be moved at 
the cost of Stratford Glen-Avon.  A surveyor was engaged by Stratford Glen-Avon, who prepared a plan for registration of the 
new right of way which was signed by Stratford Glen-Avon and the benefitting neighbours.  However, prior to registration, the 
surveyor altered the plan, without the agreement or knowledge of either Stratford Glen-Avon or the benefitting neighbours.  
Several years after the plan was registered the variations were revealed.   
 
The Court of Appeal noted that this was followed by “rancourous disputation and litigation between Stratford Glen-Avon and 
the benefitting neighbours”.  Stratford Glen-Avon incurred costs in relocating the registered right of way and reconstructing in 
part the roadway, together with the legal costs of settling the dispute with the owners of two of the benefitting properties.   
 
Stratford Glen-Avon claimed that its losses included: 

� the surveying and legal expenses required to correct the title; 

� the costs of moving a retaining wall and fencing which encroached on the right of carriageway; 

� the cost of the litigation in the Supreme Court between Stratford Glen-Avon and its neighbours; 

� the loss resulting from the inability to sell the land while it was subject to a caveat lodged by the neighbours. The 
caveat was lodged to protect the neighbours’ interests in the right of carriageway.   

 
A claim was brought by Stratford Glen-Avon against the surveyor based in negligence, and for breaches of the Fair Trading 
Act and Trade Practices Act arising from “misleading and deceptive representations”. 
 
At trial Stratford Glen-Avon recovered $474,360.89 including allowances for all heads of damages that it claimed.  The 
surveyor subsequently appealed. 
 
The Court of Appeal was called on to determine whether or not the heads of damage claimed were appropriate.  The primary 
issue for the Court of Appeal was whether or not the surveyor should be held liable for the legal costs incurred by 
Stratford Glen-Avon in its dispute with its neighbours as the surveyor agreed that it should be held liable for the costs incurred 
to correct the title and remove the retaining wall and fix the carriageway. 
 
The Court of Appeal noted that: 

“In circumstances where a claimant seeks to recover legal costs incurred in defending proceedings brought against it, 
where the litigation is said to have been caused by the third party, the harm suffered may be identified as the loss of an 
opportunity to avoid the litigation.  Where the claimant has successfully defended the litigation, the loss will be measured 
by reference to the difference between the costs incurred and the costs recovered from the other party.” 

 
However, in this case Stratford Glen-Avon had argued that it had incurred an expense and not lost an opportunity.  It was 
therefore necessary for the Court to determine whether or not the harm which was identified as the costs incurred in the legal 
proceedings fell within the ambit of Section 5D of the Civil Liability Act 2002 which requires a claimant to establish that: 
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� the negligence was a necessary condition of the occurrence of the harm; and 

� it is appropriate for the scope of the negligent person’s liability to extend to the harm so caused.” 
 
The Court of Appeal noted that: 

“The purpose of S5D(1) has been identified as establishing a two stage test of causation whereby what is described as 
“factual causation” is to be addressed separately from “scope of liability” ... factual causation may identify the relationship 
between the conduct of the tort feasor held to involve a breach of duty and the harm claimed to have occurred as a 
consequence.  It thus identifies the relationship between conduct and consequence which is not necessarily free of 
normative consideration.  First, there are normative considerations which influence a finding that particular conduct 
constitutes a breach of duty, which cannot usefully be ignored in considering the relationship between the conduct and 
the harm asserted by the plaintiff.  ... secondly it appears to have been intended that normative enquiry under paragraph 
(b) would extend beyond what have traditionally been seen as elements of causation, to cover questions raised by 
intervening and successive causes, foreseeability and remoteness.” 

 
The Court of Appeal noted that concepts of remoteness are at least partly determined by reference to reasonable 
foreseeability.  In this case the Court noted that the surveyor owed separate duties of care to the neighbours and 
Stratford Glen-Avon.  The neighbours did not sue the surveyor, they did not need to as their damage was remedied through 
the litigation with Stratford Glen-Avon. 
 
The Court of Appeal determined that the losses suffered by Stratford Glen-Avon as a result of proceedings brought against it 
by the neighbours were readily foreseeable and it was appropriate to compensate Stratford Glen-Avon for that loss. 
 
There were actually three sets of proceedings commenced in the rancouros dispute with the neighbours, two by the 
neighbours and one by Stratford Glen-Avon.  The first set were equity proceedings where Orders were sought to remove 
encroachments on the carriageway and provide proper drainage for the carriageway and permit a surveyor appointed by the 
neighbour to survey the land to ensure that the width of the carriageway and location were correct.  Those proceedings were 
settled on terms which required the claims to be dismissed and the terms required the correction of the plans to remedy the 
surveying amendment and carry out some works.  Unfortunately, there was a subsequent breakdown in the relationship and a 
second set of equity proceedings were commenced.  The third case was brought by Stratford Glen-Avon to remove the caveat 
that had been lodged by the neighbours on the property. 
 
The Court of Appeal concluded that not all of the costs for the legal proceedings should come home to the surveyor. 
 
Much of the dispute between the neighbours and Stratford Glen-Avon revolved around the complaint in relation to the 
construction of the road which had nothing to do with the original breach of duty by the surveyors.  Essentially, the Court 
determined that the neighbours had been prepared to settle their dispute over issues which arose from breaches of duty by 
the surveyor by February 2004 and the dispute after that time was related to complaints about the construction of the road.  
The Court of Appeal concluded that the surveyor should only be liable for the costs incurred up to February 2004 with the end 
result that the surveyor was liable for the costs incurred for part of the first set of proceedings and no costs for the second or 
third set of proceedings which resulted in a reduction of the original award of damages by approximately $220,000.00. 
 
Whilst in this case Stratford Glen-Avon attempted to seek the entirety of its legal costs incurred in disputes with its neighbours 
flowing after the negligent act, the Court found that only part of the legal costs incurred were attributable to the negligence. 
 
Nevertheless, the case serves as a reminder that damages can include legal costs incurred in disputes between persons 
affected by a negligent act. 
 
Vehicles Used In Workplaces & Dual Insurance 
 
Businesses regularly utilise corporate structures which offer maximum protection for their assets.  An owner of a business may 
establish one company to own all the assets and another to undertake business activities and employ staff.  The idea is to 
isolate the assets from the company that carries on the business and most of the risks. 
 
However, if the company that owns the assets owns registered vehicles, those vehicles will be used by the operating 
company.  Whilst the registered owner of the vehicle and the entity that arranges CTP insurance is one company, the 
employees who use the vehicle are employed by another and injuries to employees are covered by workers compensation 
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insurance. 
 
So when an employee is injured there may be a CTP claim but that claim will not always be made against the registered 
owner of the vehicle. Where a vehicle remains in the possession and control of a person other than the registered owner, in 
some circumstances the person in possession of the vehicle will be deemed to be the owner of the vehicle for the purposes of 
a CTP claim and questions of dual insurance between the workers compensation insurer and the CTP insurer will arise as was 
recently seen in the NSW Supreme Court decision in QBE Insurance (Australia) Limited v CGU Workers Compensation 
(NSW) Limited.   
 
Peter Horwood was injured when a forklift he was driving toppled onto its left side.  The forklift was owned by Levira Pty 
Limited, a company connected with Megbuy Pty Limited.  Horwood was employed by Megbuy. 
 
QBE provided compulsory third party insurance for the forklift.  CGU provided workers compensation insurance to Megbuy. 
 
Horwood was injured in the course of his employment.  Horwood commenced proceedings against Megbuy and pleaded that 
Megbuy was both his employer and the owner of the vehicle and asserted that Megbuy’s liability was governed by the Motor 
Accidents Compensation Act,1999. 
 
QBE assumed carriage of the proceedings and admitted Megbuy’s ownership of the forklift.  The claim was ultimately resolved 
for $1.5 million inclusive of costs. 
 
QBE subsequently applied to the Court to seek equitable contribution towards the damages from CGU, arguing that the 
workers compensation policy covered the same risk. 
 
The CTP policy was taken out by Levira and the workers compensation policy was taken out by Megbuy. 
 
Dual insurance will only apply where a policy of insurance covers an insured for the same risk.   
 
In order for dual insurance to apply in this situation it was necessary that the CTP insurance covered Megbuy for its liability as 
owner of the vehicle.  
 
The claim for contribution was heard by Beech-Jones J.  Beech-Jones J noted that: 

“What attracts a right of contribution between insurers ... is simply the fact that each contract is a contract of indemnity 
and covers the identical loss that the identical insured has sustained.” 

 
Questions of double insurance are determined at the time the casualty occurs. 
 
The terms of a NSW CTP policy are such that the policy insures the owner of the motor vehicle against its liability in respect of 
the death of or injury to a person caused by the fault of the owner or driver of the vehicle. 
 
The Motor Accidents Compensation Act contains a definition of owner and in Section 4(1), owner is defined to include each 
registered operator of the vehicle unless the operator has sold or ceased to have possession of the vehicle and each person 
who, although not a registered operator of the vehicle, is a sole or joint owner of the vehicle unless that person has sold or 
ceased to have possession of the vehicle, and if any such registered operator or owner has sold or ceased to have possession 
of the vehicle – any person who solely or jointly or in common with any other person is entitled to immediate possession of the 
vehicle.   
 
The definition provides that a person is not taken to have ceased to have possession or as the case may be, not to have 
acquired possession of a motor vehicle where a change in possession occurs by way of any hiring or lending of the vehicle for 
a period not exceeding three months or the passing of the possession of the vehicle to a bailee for a purpose of sale or of 
disposal or for alteration, repair, renovation, garaging or storage. 
 
QBE argued that Levira ceased to have possession of the forklift and Megbuy, either by itself or in common with others, was 
entitled to immediate possession. 
 
In this case the Court ultimately determined that Megbuy was entitled to the immediate possession of the vehicle and QBE 
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had acted reasonably in admitting that Megbuy was the owner of the vehicle.  In those circumstances dual insurance applied.  
QBE had established its entitlement to recover contribution from CGU.Its actions admitting ownership were reasonable and 
the agreement to settle was reasonable. 
 
QBE, on the evidence had established that Levira had ceased to have possession of the vehicle and Megbuy was entitled to 
immediate possession of the vehicle.  The Court held that the evidence demonstrated that Levira did not utilise the forklift in 
connection with any activity that it was carrying on at the time of the accident and had not done so since the beginning of 
2005.  The forklift was being maintained and used, as needed, by employees of Megbuy from the usual place of business 
conducted by Megbuy.  Employees of Levira did not use the forklift.  The Court noted the cost of repairs and insurance of the 
vehicle had been borne by Megbuy and there was nothing to suggest that any entity had anything to do with the forklift form 
early 2005 other than Megbuy.  In that sense Megbuy’s use was seen as “exclusive”. 
 
Whilst in this case there was a significant dispute in relation to the activities conducted by Levira the evidence was not 
sufficient to convince the Court that Levira had retained a right to immediate possession of the vehicle. 
 
As can be seen, a workers compensation insurer is at risk of a claim for dual insurance even where the registered owner of 
the vehicle is not the employer, provided the registered owner of the vehicle has parted with possession of the vehicle and the 
employer is entitled to immediate possession of the vehicle. 
 
Fatality Claims 

 
A death resulting from an accident can result in a myriad of claims.  Relatives who have suffered psychological injury 
consequent to the death can bring damages claims for nervous shock.  Those who were dependent upon the deceased can 
bring claims for loss of dependency under the Compensation to Relatives Act. 
 
The damages recoverable in Compensation to Relatives Act claims include compensation for loss of financial dependency as 
well as for loss of services provided by the deceased.  However, today’s society is becoming more complex and the incidence 
of divorce, shared parenting and disputes over parenting can impact on the damages assessment in a Compensation to 
Relatives Act claim as seen in the judgment of the NSW Court of Appeal in Grosso v Deaton. 
 
Hayley Wheeler died as a result of injuries sustained in a motor vehicle accident.  She was succeeded by two children, Joshua 
and Lachlan, aged 12 years and 8 years respectively at the date of their mother’s death.  The deceased and the boys were 
living separately and apart from their respective fathers.  A claim on behalf of the two boys was brought by Joshua’s 
grandmother as the executor of the Estate of the deceased.  The claims were made pursuant to the Compensation to 
Relatives Act. 
 
The income of the deceased before her death was $370.00 per week consisting of a single parent pension.  During the course 
of the trial it was agreed that the compensation for loss of services provided by the deceased to her sons should be assessed 
at 30 hours per week. 
 
After the accident the two boys moved to live with their fathers.  The trial judge determined that from the date of the accident to 
the date of trial neither boy had suffered financial loss as the trial judge concluded that the nett weekly income of the deceased 
was exceeded in each case by the nett weekly income of each of the father’s and neither Joshua nor Lachlan had suffered 
any past loss of financial benefits.  The trial judge also found that given that the boys had both been cared for by their fathers 
in that period, neither had been deprived of the benefit of care which their mother would have provided. Relatively meagre 
awards of $20,000.00 to Lachlan and $45,000.00 to Joshua were made. 
 
An appeal followed. 
 
The principal ground of the appeal was directed at the proposition that neither boy had suffered compensable loss resulting 
from the death of the mother as the fathers had provided care and had a legal duty to do so. 
 
The Court of Appeal unanimously decided that approach was incorrect.  
 
Basten J noted that: 

“In principal, it should not be right that children who have survived through the fulfilment of a basic moral obligation by 

 



 

some person stepping into the shoes of the deceased mother, are therefore deprived of their right to recover 
compensation from the tort feasor.” 

 
The Court of Appeal noted that the true question was the determination of the loss suffered from the death of their mother.  To 
the extent that the father was providing some assistance or maintenance prior to the mother’s death, an allowance must be 
made in calculating the loss for those contributions so that there is no over compensation.   
 
The Court of Appeal noted that if upon death a father or some other relative steps in to the mother’s role the loss may be 
ameliorated or eliminated, however the provision of services by relatives or friends gratuitously or at a small cost, does not 
preclude the recovery of the true value of those services. 
 
The Court of Appeal noted that the High Court in Nguyn determined it was appropriate to discount an award for damages for 
the prospects of remarriage and concluded: 

“Where the services are likely to be replaced as a result of remarriage, the reasonable prospect of that remarriage will 
serve to reduce the compensation to which a plaintiff will be entitled to and not because the plaintiff’s need for the 
services will then be satisfied, but because the plaintiff’s loss is thereby directly reduced.” 

 
In Nguyn’s case the High Court also noted: 

“In some families, the children might reasonably have been expected in the course of time to have taken up, to a greater 
or lesser extent, the household duties previously performed by a parent.  In that event, the loss incurred by reason of the 
death of that parent is the less.  Of course if the children take up household duties, not in the ordinary course of events, 
but only because of the death of the parent, that will not reduce the total loss and is irrelevant to that, the services do not 
need to be replaced by someone outside the household.” 

 
In this case at the time of trial Joshua lived with his father and his paternal grandparents.  His father was an excavator driver 
working night shifts and much of the burden of looking after Joshua fell to his grandmother. Effectively Joshua’s father 
provided some care and assistance to Joshua but not a significantly greater level than he had prior to the death of Joshua’s 
mother. 
 

Lachlan’s father was not paying child support at the time of the deceased’s demise.  Lachlan went to live with his father and 
his father’s new partner and her young son after the death of Lachlan’s mother.  Family members other than Lachlan’s father 
provided 75% of the domestic services which would otherwise have been provided by Lachlan’s mother. 
 

The Court of Appeal determined that Joshua was entitled to recover compensation for the full 30 hours of care as the father 
was not effectively providing that care, so replacing the mother’s care. 
 

In Lachlan’s case the Court of Appeal determined that the allowance for care should be discounted by 25%, no doubt as that 
reflected the amount of care that the father provided, replacing the mother’s care. 
 

The Court ultimately increased the award of Joshua to $187,100.00 and Lachlan’s award to $219,200.00. 
 

As can be seen it is appropriate to discount damages under the Compensation to Relatives Act where services that were 
provided by a deceased are replaced by a surviving parent however it is necessary to look at the way that the services have 
been replaced and if the services have been replaced in part by a parent there must be some discount to the damages. 
 

Workers Compensation Roundup 

 
Section 55 – Review Of Weekly Payments 
 

Where a worker is receiving weekly compensation payments pursuant to an award of the Compensation Court or the Workers 
Compensation Commission to reduce the payments it is necessary for an application to be made to the Commission to 
terminate/reduce the award. 
 

Section 55(1) of the Workers Compensation Act, 1987 provides that weekly payment awards may be reviewed where there is 
a change of circumstances An employer, the worker or WorkCover may request a review. 
 

Section 55 provides that on such reviews where weekly payments of compensation are ended or reduced with effect from a 
day earlier than the Commission’s decision, the Commission may order the worker to refund the amount of any overpayment. 
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An application for a Section 55 review by an employer is not a “claim for compensation” and therefore Section 74 has no 
application.  However, should the worker claim additional weekly compensation under Section 55 the provisions of Section 74 
apply to any dispute as to liability to make the increased payment. 
 

The decision in New South Wales TAFE Commission v Zuk [2006] NSW WCCPD 148 provides a helpful overview of the 
approach to a review.  The case concluded that: 

� A Section 55 review is not a reconsideration of facts found in the earlier proceedings; 

� The review is an examination of circumstances that may have occurred since the original determination. 

� If the circumstances have changed from those prevailing at the time of the original determination, there may be 
grounds upon which a review can be made. 

� The starting point is an unqualified acceptance of the original decision maker’s finding. 

� A review will occur only if circumstances upon which the findings were originally based have changed. 

� Relevant circumstances are not restricted to consideration of changes of medical condition or capacity for work. 

� The party seeking the review has the onus of establishing a change of circumstances. 
 

In many cases a change in medical condition or capacity for work will be the central reason for an application for review under 
Section 55.  Changes in the labour market and the fact the worker has completed a course of study and found employment 
are matters that could also constitute a change in circumstances.  Other matters identified as constituting a change in 
circumstances include changes in dependency, changes in workers’ earnings, a general rise in the level of wages prevailing in 
the community and changes in the criteria for entitlement to benefits under the legislation. 
 

A worker’s acceptance of an early retirement package has been held to constitute a change in circumstances and entitle a 
worker to an increase in weekly payments.  However, if the worker left employment out of folly, irresponsibility or misconduct, 
Section 55 would not apply. 
 
So there we have it. Awards of compensation can be reviewed where there has been a change in circumstances. 
 
Overtime And Current Weekly Wage Rate 
 
The recent decision of President Judge Keating in Woolworths Limited v Sterrett [2012] NSW WCCPD 24 has clarified the 
calculation of a worker’s “current weekly wage rate” where a part-time worker works hours in excess of his core hours 
including regular work performed on Sundays. If the NSW workers compensation reforms that will occur in the next month or 
so simplify the way to calculate weekly benefits decisions like this will be a relic of the past. This decision highlights the 
unnecessary complexity of the method of calculating weekly benefits   
 
The worker sustained injury to his low back in April 2010 when lifting cases of beer.  There was no dispute that the worker was 
totally incapacitated as a result of the injury.  The worker was employed on a part-time basis to work 25 “core” hours per week, 
being five hours per day, Wednesday to Sunday.  However, he routinely worked 32 to 33 hours which included work on 
Sundays at a higher hourly rate.  The issue concerned whether the additional hours worked in excess of the core hours should 
be excluded from the calculation of the worker’s currently weekly wage rate under Section 42(6) or whether the uplift in the 
hourly rate for work regularly performed on Sundays was to be excluded from the calculation of the current weekly wage rate. 
 
Section 42(6) of the Workers Compensation Act 1987 provides: 

“(6) In determining a worker’s current weekly wage rate in accordance with Section (1)(a) or (b) or (4), any amount paid 
or payable to the worker: 

(a) in respect of shift work, overtime or other penalty rates, 

(b) under the terms of the worker’s employment in excess of the ordinary rate fixed by any award for the work 
performed by the worker, or 

(c) to cover special expenses incurred by the worker because of the nature of the worker’s employment, 

 Is, except insofar as the regulations otherwise provide, to be disregarded.” 
 
The worker was employed pursuant to the 2007 Agreement as a Retail Employee Grade 2.  That Agreement provided a 
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definition of “part-time employee” as a weekly employee who works a regular roster with an average of between 10 and 36 
ordinary hours per week.  “Core hours” was defined as the number of fixed ordinary hours the company and the part-time 
employee agreed would be worked by the employee at each anniversary year.  The Agreement provided that additional hours 
could be offered on a voluntary basis in addition to a part-time employee’s core rostered hours up to a maximum of 38 hours in 
any week.  The additional hours were to be paid at the appropriate part-time ordinary hour’s rate of pay, inclusive of any 
additional loadings applicable to such hours.  
 
The Agreement provided for a loading to be paid for working certain ordinary hours from midnight to 5:00am and on weekends 
at varying rates.   
 
The Agreement also provided for payment of overtime to part-time employees working in excess of 36 hours per week at a 
rate of time and one-half for the first two hours and double time thereafter.  All overtime worked on a Sunday was to be paid at 
the rate of double time with a minimum payment for three hours. 
 
At first instance the Arbitrator rejected the employer’s argument that the work performed on Sundays constituted either shift 
work or overtime and that should be excluded from consideration by Section 42(6).  The Arbitrator calculated the worker’s 
current weekly wage rate by multiplying 32 hours that the Arbitrator found the worker “more likely than not” worked, by the 
hourly rate of $18.13 to reach a total of $580.39. 
 
On appeal the employer argued that the applicant was employed to work on a part-time basis for 25 hours per week which 
were identified by the worker on the claim form as “standard hours”.  The claim form also identified weekly overtime on 
Sundays of five hours at a rate of $26.00 per hour and the employer argued that all the Sunday work, not just the higher hourly 
rate for Sunday work, should be excluded from the calculation of the current weekly wage rate by reason of Section 42(6).  
The worker argued that the approach taken by the Arbitrator should be upheld that as he worked 32 hours per week regularly, 
the Sunday work could not be regarded as overtime because overtime was not payable under the agreement until in excess of 
38 hours per week were worked.  The worker argued the Arbitrator had correctly multiplied the base rate of pay by the number 
of hours worked to arrive at a total of $580.39 thereby excluding remuneration for shift work, overtime, penalty rates or other 
rates in excess of ordinary rates as required by Section 42(6).  He argued that the agreement did not support the employer’s 
submission that overtime arises after the worker has worked more than his contracted core hours. 
President Keating observed that the unchallenged evidence was that the applicant regularly worked 32 to 33 hours per week 
which included a regular Sunday shift for which he was paid at $26.00 per hour consistent with a 50% loading in addition to his 
ordinary pay rate in accordance with the Agreement.  He did not accept that this was consistent with the work being paid as 
overtime which would have resulted in an hourly rate in the order of $27.00 for the first two hours and $36.00 per hour 
thereafter. 
 
The employer relied heavily on the contents of the claim form completed by the worker indicating that the Sunday shift was 
worked as overtime.  President Keating observed that the worker’s treatment of his regular Sunday shift as overtime on the 
claim form was not conclusive evidence that it was overtime, noting that such a finding would be inconsistent with the worker’s 
pay slips which referred to the worker working 30 hours in a week with no indication that he was paid overtime.  It was noted 
that the employer had provided no objective evidence to demonstrate that the worker was being paid regular overtime for the 
work on a Sunday. 
 
President Keating also observed that the employer’s submissions that the Sunday work should not be included for the 
purposes of calculating the worker’s current weekly wage rate ignored the requirements of Section 42(1)(a) to have regard to 
“the work being performed by the worker immediately before being incapacitated”.  There was no dispute that the work 
actually being performed by the worker before being incapacitated was in the order of 32 hours per week. 
 
In summary, where a part-time worker regularly worked on Sundays which attracted a penalty rate in addition to the worker’s 
normal hourly rate of earnings, the application of Section 42(6) requires that the penalty rates paid for the Sunday work be 
excluded from the calculation of the worker’s current weekly wage rate.  However, the work undertaken on Sundays is not to 
be disregarded completely. 
 
The decision highlights the need to carefully consider the basis on which a worker’s earnings are calculated immediately prior 
to the worker’s incapacity, including reference to the relevant industrial agreement fixing the worker’s weekly earnings and 
also pay slips which may clarify whether a worker receives payments identified as overtime.  The information a worker 
provides on a claim form regarding their weekly payments pre-injury is not necessarily determinative of the basis on which the 
worker was paid. 
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Recent Cost Decisions In The Workers Compensation Commission 
 
The simplified scheduled costs system for Workers Compensation claims has now been in place for over 5 years.  
Consequently, very few items of the costing regime are now contentious.  Nevertheless, disputes regarding the payment of 
factual investigation reports requested by workers’ solicitors, the level of costs in Section 66 and Section 67 lump sum claims 
and unsuccessful self-represented workers’ claims have all been subject to recent decisions in the Workers Compensation 
Commission (“WCC”). 
 
In Peter Charles Wood v Golf Ploy Pty Limited, the WCC examined whether a factual investigation that cost over $770.00 was 
reasonable in circumstances where liability was not in dispute.  These factual investigation reports are specifically excluded 
from the regulation under the Workers Compensation Regulations 2010 (“the regulations’).  Nevertheless there is an 
entitlement to recover investigation fees on a party/party basis on a fair and reasonable basis under the Legal Profession Act 
(2004). 
 
Consistent with the previous Presidential decision of Berger v Moree Plains Shire Council, the test as to whether a 
disbursement was reasonably incurred was whether the total amount represented “fair and reasonable value for the service 
provided”.  The Commission determined the information contained within the factual report was not relevant to a claim for lump 
sum compensation where liability as to the injury was not in dispute.  In those circumstances it was not reasonable for a 
factual investigation to have been undertaken and consequently the costs of the investigation were not recoverable. 
 
It was also pleasing to note that litigation lending fees (interest and charges payable on funds lent to the worker to pursue his 
claim) were specifically excluded under the regulations and thereby not recoverable. 
 
In James William Manttari v Great Lakes Concrete Constructions, the appropriate scheduled item of Schedule 6 Costs was in 
dispute.  The worker had claimed 12% whole person impairment and an amount for pain and suffering given that the 
assessment was in excess of the 10% whole person impairment threshold for Section 67.  If a worker is successful in this type 
of claim they would be normally be entitled to 100% of the scheduled costs.  However, the worker was assessed by an 
Approved Medical Specialist (AMS) and the final assessment was 6% whole person impairment resulting in no entitlement to 
Section 67.  The worker claimed that he should be entitled to 100% costs, despite not being successful in achieving a Section 
67 award.  
 
The Scheme Agent did not issue a dispute notice prior to WCC proceedings and the WCC determined the worker was entitled 
to 100% of the scheduled cost.  The WCC pointed out the worker had evidence to the claim for permanent impairment in 
excess of the threshold for pain and suffering and the scheme agent failed to dispute that entitlement prior to proceedings. 
Finally, in Rasia v University of Sydney, a self-represented worker brought an application for reconsideration pursuant to 
Section 350 of the Workplace Injury Management & Workers Compensation Act 1998 (“WIM Act”).   
 
The worker’s case was completely misconstrued and he provided no evidentiary material or submissions to the WCC upon 
which a reconsideration of the original decision could be founded.  Notably, the worker’s evidence that was submitted was 
titled “Unfair dismissal from the administrative staff of the University of Sydney”.  Noting this is a right under Fair Work and 
unrelated to his rights under the workers compensation legislation it was clear from the outset his reconsideration claim would 
fail.   
 
The University made an application that the worker pay the costs of the University on the basis it was “frivolous, vexatious and 
made without proper justification”.  Deputy President Kevin O’Grady considered the conduct of the application was not 
frivolous, vexatious or made without proper justification.  The extent the worker had completely misconceived his rights under 
the legislation resulted in the Deputy President coming to the conclusion that there should be no order of costs against the 
worker.   
 
One wonders whether there would have been a costs order against the worker had he been legally represented by 
incompetent solicitors rather than acting on his own volition.  We can only hope so! 
 
Workers Compensation Commission 2011 Annual Review 
 
The Workers Compensation Commission has recently published its annual review for the calendar year ended 2011.  The 
report provides data in relation to disputes in the Commission and also details the results of an audit carried out by 
PricewaterhouseCoopers (“PwC”). 
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The Commission had previously identified an opportunity to enhance the durability of its decisions by the appointment of 
suitably qualified and experienced practitioners in a full-time arbitrators’ role.  PwC’s audit has suggested that this decision 
was of merit.  The findings reveal that the Arbitrator’s decisions have greater durability, there was a consistency of outcomes 
between the arbitrators, the quality of Approved Medical Specialist assessments has improved and the average time to 
resolve matters overall has decreased. 
 
While much focus is currently centred in the NSW Parliament as to impending changes in the Workers Compensation 
Commission system, the Commission has already produced submissions to Parliament following a request by Parliament to 
consolidate tribunals in New South Wales.  The Commission’s primary submission was that it should remain an independent 
statutory tribunal and continue in its present form. 
 
After a fairly stable period with applications approximating at 11,500 matters from 2009 through to 2010, the Commission 
experienced a slight increase to just over 12,000 applications in 2011.  Whilst the Commission continues to experience 
seasonal variations, applications were averaging around 770 per month in 2011.  The Commission now resolves 74% of its 
outcomes without the need for a formal determination, that is, they were resolved by agreement between the parties or some 
other means of finalisation.  This is up from 70% in 2009/2010 period.  The remainder of the applications that did require a 
formal decision were largely medical assessments by an Approved Medical Specialist.  The determinations issued by an 
Approved Medical Specialist are the method used to resolve a disputed a whole person impairment lump sum claim.  Around 
500 other claims were finalised by a written determination issued by an arbitrator.  Just over 20% of the written decisions were 
dealt with on an ex tempore (at the time) basis.  This results in less than 400 matters proceeding to a full judgment with 
published reasons. 
 
Around 220 matters were resolved through the Commutation resolution process.  This is relatively consistent with the numbers 
in 2010.  We suggest that workers’ solicitors are more keen to proceed with a work injury damages claim given the higher 
potential damages and the significantly higher legal costs available for solicitors.  Both work injury damage claims and 
commutation settlements share a 15% whole person impairment threshold. 
 
After experiencing a 21% increase in 2010, the Commission has experienced a further 50% increase in the number of work 
injury damages mediation referrals in 2011.  Part of the alternative dispute resolution process in a work injury damages claim 
is the requirement for the claim to be subject to mediation in the Workers Compensation Commission.  Approximately 1,207 
mediations were conducted in 2011 which represents a cumulative increase of 100% in three years.  Additional mediators 
have been appointed by the Commission to deal with these matters in a timely fashion.  Mediation continued a result in a 
settlement rate of around 70%. 
 
Mirroring the trend observed in 2010, in 2011 there was again a decrease in the number of applications for interim payment 
directions (small matters of less than 12 weekly compensation/$7,500.00 in medical expenses),for applications for the 
assessment of costs and applications to resolve workplace injury management disputes. 
 
45% of all dispute applications were resolved within three months and over 90% were resolved within nine months.  Even 
when appeals are included, almost all matters are resolved within 12 months of filing. 
 
On average, it takes 105 days for the Commission to resolve a dispute application, 112 days to resolve an arbitral appeal and 
100 days to finalise a medical appeal.   
 
Reflecting the reluctance of the scheme agents and indeed workers’ solicitors to lodge further appeals beyond the President, 
only six appeals were heard by the Court of Appeal on appeal from the President.  Four appeals were dismissed, one appeal 
was upheld and re-determined by the Court of Appeal and one appeal was upheld and remitted back to the Workers 
Compensation Commission for rehearing. 
 
The Commission celebrates its tenth year of operation in 2012 and it will be interesting to see what further steps are taken by 
the NSW Government to either refine or expand the Commission’s role.  Noting the suggested impending changes for 
consolidation of various statutory bodies including WorkCover, the Motor Accidents Authority, Sporting Injuries Authority etc, 
we would not be surprised if the Government also sought to combine a number of the various tribunals and Commissions that 
deal with personal injury claims or indeed State-based industrial relations matters.  Although the Workers Compensation 
Commission has provided submissions to resist such a change, the tight budgetary environment may well result in the 
Commission having little choice in the matter. 
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CTP Roundup 
 
Recent Procedural Decisions in the District Court – Full and Satisfactory Explanations 
 
Sidis DCJ has recently ruled on procedural issues in two recent determinations involving full and satisfactory explanations.  
The first was in respect to a motor accident and second in respect to an injury sustained whilst in custody. 
 
The first, Sam Baxter v Carrissa McNab, considered the issue of a full and satisfactory explanation required pursuant to the 
Motor Accidents Compensation Act 1999.  
 
Baxter, was 19 years old when he was injured in an incident that occurred on 24 November 2007.  He failed to lodge a claim 
form within six months following the subject accident, as is required by section 72 of the Motor Accidents Compensation Act 
1999. 
 
Baxter’s evidence was that he was advised on 22 May 2008 (two days prior to the expiration of six months) that he should 
lodge a notice of his claim. It appears that at that time he was provided with the names of a number of solicitors. He ultimately 
made an appointment to attend Slater & Gordon on 13 June 2008, and on 17 June signed an incomplete claim form.  
 
The completed claim form was served on the insurer on 17 December 2008 without the provision of an explanation for delay. 
Apparently on the same day, Baxter’s solicitors sent him a form of explanation for his signature which he returned in January 
2009.  
 
That document was not forwarded to the insurer and no explanation was ever supplied.  
 
On 17 August 2009 the insurer issued notice pursuant to Section 110 of the Motor Accidents Compensation Act 1999.  This 
required Baxter to commence proceedings within 3 months from the date of that notice. As the proceedings were not 
commenced by 17 November 2009, Baxter was taken to have withdrawn his claim as at that date.  
 
Baxter filed a Statement of Claim on 21 September 2010. On 17 November 2010 the defendant filed a motion to strike out the 
claim due to the failure to explain the delay in making a claim, the failure to provide particulars pursuant to Section 85(2) of the 
Act and due to the deemed withdrawal of the claim under Section 110.  
 
On 3 December 2010 the proceedings were dismissed pursuant to the motion filed by the defendant. A motion for 
reinstatement was not filed by Baxter until 15 December 2011.  
 
Sidis DCJ noted that at the time the proceedings were dismissed, Baxter was still within time to commence an action, pursuant 
to the 3 year limitation period, provided: 

� the required explanations were given; and  
� he succeeded in his Application for reinstatement. 

 
Sidis DCJ noted that if an explanation had been given within a reasonable time after the plaintiff had been informed of the 
requirement to lodge notice, the explanation might well have been acceptable.  
 
However the explanation forwarded to Baxter in December 2008, and returned by him to his solicitor in January 2009, was 
never forwarded to the insurer and its fate was not disclosed in any of the material before the Court.  
 
Sidis DCJ determined that the period of inaction between December 2008 when the defendant denied liability, and August 
2009 when it issued the notice under Section 110 was entirely unexplained.  
 
She surmised that one would have expected that an Application to reinstate the claim would have been made immediately 
following the dismissal of the Statement of Claim in December 2010 so that outstanding particulars under Section 83 could 
have been provided and a fresh Statement of Claim filed, still within the three year limitation period.  
 
That Application was not made until the subject motion was filed in December 2011. By then, the limitation period had expired 
and there was still little by way of explanation for the delay.  
 
Sidis DCJ noted that the reasons the plaintiff put forward for his delay were: 
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� he moved with his mother to three different addresses and mail at times was not delivered; 
� he had difficulties contacting the former solicitor who acted for him at Slater & Gordon and he was unaware of the 

importance of the requirement to provide an explanation because it was never explained to him; 
� he left matters to his solicitors to attend on his behalf; and  
� his solicitor claimed that he spent more than two months preparing Affidavits for the purposes of the Application before 

the Court.  
 
However the preparation of the Affidavit was not commenced until August 2011 and there was no explanation for that delay.  
 
Ultimately, Sidis DCJ determined that the explanation supporting the Application was neither full nor satisfactory. Accordingly 
the motion was dismissed with an order that the plaintiff pay the defendant’s costs.  
 
The second matter Sidis DCJ considered was Larry Dawson v State of New South Wales.  
 
Dawson was in custody at St Heliers Correctional Centre on 12 January 2009 when he suffered an injury to his right foot, right 
ankle, knee, hip, groin and low back. A Statement of Claim was filed on 6 February 2012, some six weeks outside the 
limitation period.  
 
On 5 March 2012 the State of New South Wales applied for an order dismissing the claim on the grounds that the plaintiff had 
failed to comply with Section 26BA of the Civil Liability Act 2002 (“CLA”). That provision obliged him to give State of New 
South Wales written notice within six months of the date of injury specifying the date of the injury, describing the injury in 
ordinary language and stating the incident may give rise to a claim against them.  
 
Section 26BA(3) of the CLA compels the Court to dismiss the proceedings unless it is satisfied that: 

� Section 26BA was complied with; or  
� the plaintiff has a full and satisfactory explanation for non-compliance with the notice requirements and that the 

required notice of the incident was given to the defendant within a reasonable period in the circumstances.  
 
Dawson was in custody until 6 October 2009, at which time the six month notice period had expired.  
 
On 20 November 2009 he consulted a solicitor. His solicitor briefed Counsel on 21 May 2010 and was advised of the 
requirement under Section 26BA of the CLA.  On 3 November 2010 the solicitor gave notice to the New South Wales 
Department of Corrective Services in terms required by Section 26BA of the CLA.  
 
On 6 May 2011 the Crown Solicitor advised Dawson’s solicitor that they did not consider the explanation for non-compliance to 
be satisfactory and that if proceedings were commenced it proposed to have them dismissed. Proceedings were commenced 
and an application was filed to strike out the claim. 
 
In support of its application, the State of New South Wales maintained that Dawson: 

� failed to provide a full and satisfactory explanation; and  
� the notice was not given within a reasonable period.  

 
Dawson’s explanation was that he had been treated at Hospital and in a Medical Centre with morphine and other pain killing 
medication on the injury date. 
 
The following day a prison officer asked him to provide information for an Accident Report Form, at which time he said he was 
suffering from the effects of morphine given to him for pain relief.  
 
On 14 January 2009 Daswon provided information to complete what he understood to be a worker’s compensation claim form. 
A prison officer told him the accident report, workers compensation form and the doctor’s certificate were to be sent to Sydney.  
Dawson was released from gaol on 6 October 2009 believing that he remained entitled to workers compensation to meet 
treatment expenses. No officer of the Department of Corrective Services informed him that he should give notice of a claim in 
the form required by Section 26BA of the CLA.  
 
On 28 October 2009 he contacted WorkCover and learned that no claim had been lodged. He consulted a solicitor on 20 
November 2009 but was not then told of the requirement to lodge a notice of a claim. He was informed that he had three years 
within which to commence proceedings. He said that he was first told of the requirement to lodge a notice on 7 June 2010 
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after advice from Counsel had been received.  
 
Dawson’s solicitor provided an Affidavit of events that occurred between July 2010 and the commencement of proceedings in 
January 2012, including the process of securing assessment of the plaintiff’s whole person impairment and supplying 
particulars sought by the defendant.  
 
Sidis DCJ noted that for the purposes of the relevant section, the question of delay is dealt with in the second limb of the 
section where the Court must be satisfied that the required notice was given within a reasonable period in the circumstances.  
 
Accordingly Sidis DCJ determined that a full and satisfactory explanation was not required in the context of justifying a delay 
(see Russo v Aiello 215 CLR 643) as would be required pursuant to the Motor Accidents Compensation Act. 
 
Sidis DCJ noted there was no requirement in the CLA that the Court be satisfied that a reasonable person in the plaintiff’s 
position would be justified in complying with the requirements of Section 26BA.  
 
In any event Sidis DCJ considered that would have been complied with Daswon had been told that he was completing a 
worker’s compensation form to be sent to Sydney.  
 
The Court concluded that the explanation for the failure to comply with Section 26BA was full and satisfactory.  
Sidis DCJ then went on to consider the second requirement set out in Section 26BD(3)(a) that the notice ultimately given must 
be provided within a reasonable period in the circumstances.  
 
The question to be determined was whether the Department was prejudiced to the point where it could not secure a fair trial by  
reason of the period that elapsed before the required notice of the incident was given.  
 
Sidis DCJ noted that the Department had full details of the incident and that it provided medical treatment to the plaintiff for 
nine months after the incident and had since had opportunity for medical examination of the plaintiff.  
 
Further the Department had also sought and been provided with particulars and the plaintiff’s whole person impairment had 
been assessed. Sidis DCJ noted that the Department did not suggest that a reasonable person in the plaintiff’s position would 
have been aware of the solicitor’s oversight of the statutory requirement to give notice.  
 
Accordingly, Sidis DCJ was satisfied that in the circumstances the required notice had been given within a reasonable period.  
 
These two decisions show the distinct differences in the requirements to overcome when giving late notice of a claim against 
the Crown by a person in custody under the Civil Liability Act 2002 and a late claim under the Motor Accidents Compensation 
Act 1999. 
 
 
 

 

 

 
Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  

This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 
specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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