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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
NSW Workers Compensation Scheme Changes 
 
In April 2012 the NSW Government announced its intention to reform the NSW worker’s 
compensation scheme.  An Issues Paper was released which canvassed options for reform.  
Subsequently, the Government established a Joint Select Committee to Inquire into and report on 
the NSW workers compensation scheme.  The terms of reference required the Committee to have 
regard to the performance of the scheme, the key objectives of promoting better health outcomes 
and return to work outcomes for injured workers, the financial sustainability of the scheme and its 
impact on the New South Wales economy. 
 
The Inquiry was conducted over six weeks, 353 submissions were received and public hearings 
were held over three days.  On 13 June 2012, the Committee’s final report was published which 
will pave the way for legislation that will have a profound effect on worker’s rights and the 
operation of the worker’s compensation scheme in NSW. 
 
There were fundamental changes proposed and the Committee made 28 recommendations.   
 
The Government has responded to the Report with the introduction of the Workers Compensation 
Legislation Amendment Act 2012 which was passed by parliament at 2 am on 22 June 2012 after 
heated debated over 2 days in the Legislative Council, The initial Bill had relatively minor changes 
made by the Legislative Council. The new legislation will radically change workers rights, alter the 
dispute process for weekly compensation claims and turn the Workers Compensation 
Commission into a no costs jurisdiction with each party to a dispute to bear their own costs..  
 
The legislation has retrospective application impacting on workers that currently suffer incapacity 
caused by a work injury.   
 
Police officers, paramedics and firefighters are exempted fromthe changes. 
 
The legislation will also pave the way for a return to privately underwritten workers compensation 
insurance. 
 
A review of the system will be undertaken in 2 years and actuarial costings undertaken to assess 
the impact of the changes.   
 

The new lay of the land for the NSW workers compensation scheme includes the following: 
 

No costs 
 

The workers compensation commission becomes a no costs jurisdiction. Each party is to bear the 
party’s own costs in or in relation to a claim for compensation. The Commission has no power to 
order the payment of costs or to determine by whom, to whom or to what extent costs are to be 
paid. 
 
Lump sum payments for injuries 
 

The lump sum payments payable under Section 66 and Section 67 of the Workers Compensation 
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 Act 1987 for whole person impairment will be merged into one entitlement.  There will be no separate payment for pain and 
suffering. 
 

There will be no entitlement to a lump sum payment if the whole person impairment is less than 10%. 
 

A worker will be entitled to bring only one claim for whole person impairment and will no longer be entitled to bring further 
claims where injuries deteriorate.  
 
Entitlements to be abolished 
 

Workers will no longer be entitled to bring journey claims for injuries sustained on a journey between their place of abode and 
place of work unless there is a real and substantial connection between the employment and the accident or incident out of 
which the personal injury arose. 
 
In addition, the entitlements of dependents of deceased or injured workers to bring nervous shock claims against negligent 
employers under the workers compensation scheme will be abolished. 
 
Weekly payments of compensation 
 
There will be a change in the way that weekly benefits are calculated and there will be restrictions on the duration of benefits. 
 
The weekly income benefits of award and non-award workers will be determined by reference to the average actual pre-injury 
earnings of a worker over the previous year or any shorter period of continuous employment however different provisions 
apply where the worker has been employed for less than 4 weeks.  Overtime and shift allowances are included subject to 
proof that the overtime and shifts would have been worked but for the injury.  This will simplify the way in which entitlements 
are calculated. 
 
Weekly payments of compensation will not continue after the Commonwealth retirement age. 
 
No weekly compensation will be payable to a worker after 5 years (260 weeks) of weekly payments except where the worker 
has a whole person impairment greater than 20%. 
 
There will be 3 entitlement periods (weeks 1–13, weeks 14–130, and after week 130), with weekly payments after week 130 
only available to totally incapacitated workers or partially incapacitated workers who have returned to work for at least 15 
hours per week. 
 
For the first 13 weeks of incapacity injured workers will receive 95% of their pre-injury average weekly earnings up to a 
maximum of $1,838.70 less any current earnings or amounts the worker is able to earn in suitable employment. 
 
In weeks 14-130 totally incapacitated workers will receive 80% of their average weekly earning and partially incapacitated 
workers will receive 80% of average weekly earnings less an amount that reflects their capacity to earn. However if a partially 
incapacitated worker has returned to work and is working 15 hours a week or more they will receive 95% of their average 
weekly earnings less their actual earnings or amounts the worker is able to earn in suitable employment. 
 
After week 130 a worker must be totally incapacitated or partially incapacitated and have returned to work and working more 
than 15 hours a week earning more than $155 a week to receive weekly compensation and be assessed by the insurer as 
being, and likely to continue indefinitely to be, incapable of undertaking further additional employment or work that would 
increase the worker's current weekly earnings. The worker will then receive 80% of average weekly earnings less any 
earnings.  
 
Payment of weekly compensation will be dependent on a work capacity determination made by an insurer and the insurer 
must conduct work capacity assessments during the life of a claim. The assessments must be conducted in accordance with 
WorkCover Guidelines. 
 
A new dispute resolution process for disputes about work capacity will feature an internal review by an insurer of its decision 
on capacity with a merit review by WorkCover and a procedural review by the proposed WorkCover Independent Review 
Officer. 
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The following decisions of an insurer will be final and binding on the parties: 
� a decision about a worker’s current work capacity, 
� a decision about what constitutes suitable employment for a worker, 
� a decision about the amount an injured worker is able to earn in suitable employment, 
� a decision about the amount of an injured worker’s pre-injury average weekly earnings or current weekly earnings, 
� a decision about whether a worker is, as a result of injury, unable without substantial risk of further injury to engage in 

employment of a certain kind because of the nature of that employment; 
� any other decision of an insurer that affects a worker’s entitlement to weekly payments of compensation, including a 

decision to suspend, discontinue or reduce the amount of the weekly payments of compensation payable to a worker 
on the basis of any decision referred to above.  

 
A decision to dispute liability for weekly payments of compensation and a decision that can be the subject of a medical dispute 
under Part 7 of Chapter 7 of the 1998 Act are not binding. 
 

The Workers Compensation Commission does not have jurisdiction to determine any dispute about a work capacity decision 
of an insurer and is not to make a decision in respect of a dispute before the Commission that is inconsistent with a work 
capacity decision of an insurer. 
 

The worker can request an insurer to review a work capacity decision, and the insurer must conduct an internal review. If the 
worker is not satisfied with that decision they can request WorkCover to carryout a merit review of the decision. A worker can 
also request the WorkCover Independent Review Officer to review the insurer’s procedures in making the work capacity 
decision but not any judgment or discretion exercised by the insurer in making the decision. 
 
No costs are payable to a legal practitioner acting for a worker incurred in connection with a review of a work capacity 
assessment.  
 
Medical expenses 
 
There will be a cap on reasonably necessary medical and related treatment expenses to those incurred whilst weekly benefits 
are paid and for one year after the cessation of weekly benefits. If there is no entitlement to weekly compensation medical 
expenses will only be paid for 12 months. 
 

An employer’s liability for medical and hospital treatment and rehabilitation services provided to an injured worker will be made 
subject to various preconditions to ensure that any treatment or service is appropriate, properly provided and approved by the 
insurer, and the WorkCover Guidelines will be able to limit an employer’s liability for medical and hospital treatment and 
rehabilitation services. 
 
Heart Attacks and Strokes 
 

No compensation is payable in respect of an injury that consists of, is caused by, results in or is associated with a heart attack 
injury or stroke injury unless the nature of the employment concerned gave rise to a significantly greater risk of the worker 
suffering the injury than had the worker not been employed in employment of that nature. 
 
Amendment to definition of Injury 
 
There will be a definition of disease injury, which means: 

� a disease that is contracted by a worker in the course of employment but only if the employment was the main 
contributing factor to contracting the disease,  and 

� the aggravation, acceleration, exacerbation or deterioration in the course of employment of any disease, but only if the 
employment was the main contributing factor to the aggravation, acceleration, exacerbation or deterioration of the 
disease. 

To recover compensation the employment concerned must be a substantial contributing factor to the injury or disease injury. 
 
Employer obligations to provide suitable duties 
 

Chapter 3 of the Workplace Injury Management and Workers Compensation Act amongst other things imposes obligations on 
an employer to provide suitable duties to injured workers. 
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 If a worker who has been totally or partially incapacitated for work as a result of an injury is able to return to work (whether on 
a full-time or part-time basis and whether or not to his or her previous employment), the employer liable to pay compensation 
to the worker under this Act in respect of the injury must at the request of the worker provide suitable employment for the 
worker.  
 
The employment that the employer must provide is employment that is both suitable employment and (subject to that 
qualification) so far as reasonably practicable the same as, or equivalent to, the employment in which the worker was at the 
time of the injury.  
 
The obligation does not apply if: it is not reasonably practicable to provide employment or  
the worker voluntarily left the employment of that employer after the injury happened (whether before or after the 
commencement of the incapacity for work), or the employer terminated the worker’s employment after the injury happened, 
other than for the reason that the worker was not fit for employment as a result of the injury. 
 
The new legislation provides that WorkCover inspectors will be able to issue an Improvement Notice requiring an employer to 
remedy any contravention of its obligations under Chapter 3 of the Workers Compensation Act 1987.  The inspector may issue 
an Improvement Notice to prevent a likely contravention from occurring or remedy the things or operations causing the 
contravention.  The Notice must state the reasons below why the inspector believes the employer is contravening a provision 
or has contravened a provision and the action which must be taken.  It is an offence not to comply with an Improvement 
Notice. No mechanism for appeal has been specified in the legislation. 
 
Improvement Notices may be used by WorkCover to ensure employers provide suitable duties to injured workers. 

 
Medical assessments 
 
A medical assessment of degree of permanent impairment for a lump sum compensation claim will be binding for the 
purposes of commutations and common law work injury damages claims. 
 
Commutations 
 
The availability of commutations will be liberalised. The Regulations to the Act will be able to permit insurers to commute 
workers compensation liabilities in cases prescribed by the regulations that do not meet the current criteria for commutation.  
 
Private underwriting 
 
A return to private underwriting of workers compensation insurance is on the table as the legislation provides that the Nominal 
Insurer will be authorised to enter into agreements for the transfer to insurers and others of liability for existing and future 
claims under existing policies of insurance issued by the Nominal Insurer. The Government appears to be positioning itself to 
move workers compensation liability off its books and back to insurers. 
 
Retrospective application 
 
The changes to journey claims, heart attacks and strokes and disease injuries will apply to injuries that occur from 19 June 
2012. 
 
The changes to lump sum payments for permanent impairment apply to claims made after 19 June 2012 and therefore will 
apply to injuries that occurred before that date. 
 
The changes to weekly compensation are retrospective. A work capacity assessment of an existing recipient of weekly 
payments is to be conducted as provided by this clause for the purposes of facilitating the application of the weekly payments 
amendments to the worker. The assessment must occur within 12 months of the commencement of the legislation. The new 
weekly benefits system will then apply 3 months after that assessment. Weekly payments made before that date do not count 
when calculating the 3 entitlement periods. Workers pre-injury average earnings will be deemed to be $906.25. 
 
Other compensation schemes 
 
The Committee was asked to review the NSW worker’s compensation scheme in urgent circumstances and in a short 



timeframe. 
 
The Committee recognised that the scheme should not be looked at in isolation.  It should be examined as part of a project to 
harmonise accident compensation across different systems including motor accident and public liability claims and across 
different Australian jurisdictions.  
 
The Report recommends the Government conduct a comprehensive examination of opportunities to harmonise compensation 
schemes in New South Wales. This was noted as a project for the future which must happen. Consolidation of the various 
compensation regimes was not considered in the legislation. 
 
Conclusion 
 
Stakeholders in the NSW Workers Compensation scheme need to take a deep breathe as do workers as the changes are 
profound. Benefits have changed substantially and the dispute process for weekly compensation claims will involve an 
administrative process with the Commission losing its role in disputes over work capacity. 
 
Work injury damage claims will take on new significance as the three entitlement periods for weekly compensation have no 
bearing on the entitlement to damages for economic loss. 
 
The final lay of the land will not be known until new Regulations are made and WorkCover Guidelines and New Operational 
Instructions are issued to all Scheme Agents. 
 
Online Renewals - Will An Insurance Broker Be Liable For A Non Disclosure? 
 
There seems to be an ever increasing move towards the renewal of insurances with online systems provided by insurers and 
underwriting agencies. The information usually required in a proposal completed by an insured is logged online usually by the 
insurance broker and this has its consequences for brokers as was seen in the recent decision of the Queensland Supreme 
Court in Kotku Bread Pty Limited v Vero Insurance Limited & OIB. 
 
OIB an insurance broker, was held liable to compensate their client and pay $2.7 million in damages following a fire at Kotku’s 
premises after Vero, the property damage insurer of Kotku were able to reduce their liability for the claim to nil as a 
consequence of a non disclosure/misrepresentation by Kotku. 
 
Kotku operated a bakery in Brisbane.  The bakery walls were constructed using a large quantity of highly flammable expanded 
polystyrene (EPS).  The premises were destroyed by fire in 2010 and Kotku made a claim under the Vero policy.   
 
Kotku had previously been insured by Suncorp who had transferred their small to medium enterprise portfolio to Vero and OIB 
used an online system created by Vero to register renewals.  The online form included a question relevant to the use of EPS in 
the construction of the premises.  The broker, in response to the question, answered that there was 0% EPS in the premises. 
In fact approximately two thirds of the premises was constructed using EPS. 
 
Vero denied the claim on the grounds of a non disclosure/misrepresentation. Subsequently Kotku commenced proceedings in 
the Supreme Court challenging the denial of indemnity by Vero and suing its insurance broker for negligence in the event that 
the policy did not respond. 
 
Not surprisingly, Justice Applegarth found that the answers to the EPS question amounted to a non disclosure and 
misrepresentation.  The Court held that Vero were entitled to reduce their liability to nil.   
 
There was a dispute as to whether or not the question about EPS had been asked as part of the online questionnaire and if 
so, what answer had been provided although that dispute was ultimately determined in favour of Vero. 
 
During the case it was argued that Vero should not be entitled to avoid the claim as Suncorp had in the past been provided 
with information concerning EPS in the building by a different broker acting for Kotku a number of years earlier.  Justice 
Applegarth concluded that it was not necessary for an insurer to undertake extensive searches of archives to locate 
information obtained years ago from some other broker in respect of a transaction where insurance was never arranged. 
 
Effectively the Court determined that OIB had a duty to inform itself about the construction of the building where it was 

GD News 

 

 
July 2012 Issue 

Page 5 



required to provide an answer online. 
 
OIB had a duty to enquire about matters in respect of which it had not made enquiries in the past and when completing the 
online form needed to be blessed with the information available to respond to each answer. 
 
Where there is a non disclosure/misrepresentation by an insured, an insurer is entitled to avoid the policy where the non 
disclosure or misrepresentation is fraudulent however for an innocent non disclosure/misrepresentation an insurer can only 
reduce its liability by an amount which puts it in a position that it would have been in if the correct disclosure had been made.  
In this case Vero would not have underwritten the risk.  Accordingly, Vero were entitled to reduce their liability to nil under 
Section 28(3) of the Insurance Contracts Act 1984. 
 
The broker had been negligent.  The terms of its retainer required the broker to obtain the necessary information to complete 
the online form and make enquiries to ensure that it could do so. 
 
The Court delivered a $2.7 million lesson to the insurance broker. 
 
One wonders whether a hard copy proposal sent to an insured and returned would have been as much of a problem for the 
insurance broker as in that case the insured would have been put on notice of the question and the blame for the non 
disclosure/misrepresentation would rest with the insured. 
 
Online underwriting systems are a fact of life, however insurance brokers need to be aware that when responding to questions 
in an online form the broker may be found liable for losses suffered by an insured whose claim is refused as a consequence of 
a non disclosure/misrepresentation where the broker has not gathered sufficient information to disclose the facts. 
 
One way to address the problem with online forms is to print out a copy of an online form, forward that to an insured for 
completion and return and to retain a copy of the completed form on the client’s file. 
 
An insurance broker’s duty includes a duty to make enquiries of risks that are known to be relevant to an insurer’s decision to 
offer insurance and the terms that will be offered. 
 
A non disclosure/misrepresentation about a fact which, if disclosed, would have resulted in an insurer not offering cover, will 
permit an insurer to avoid liability for a claim and expose the insurance broker to a negligence action. 
 
Work Accidents Involving Forklifts are Motor Accidents 
 
A workers compensation insurance policy arranged by an employer in NSW insures the employer for liability for work injury 
damages claims brought by the employee as well as liability that arises independent of that Act.  In some situations when a 
worker is injured whilst using a forklift the worker’s damages will fall for assessment under the Motor Accidents Compensation 
Act 1999 rather than the Workers Compensation Act 1987 as the proper categorisation of the accident is a motor accident. 
This occurs as a consequence of the definition of injury in the Motor Accidents Compensation Act 1999 which relevantly 
provides: 

“Injury: 

means personal or bodily injury caused by the fault of the owner or driver of a motor vehicle in the use or operation of the 
motor vehicle, if, and only if, the injury is a result of and is caused during: 

the driving of the vehicle.” 
 
The approach of the Courts to these claims can be gleaned from the NSW Court of Appeal in TVH Australasia Pty Limited v 
Chaseling. 
 
Chaseling was an employee of TVH Australasia.  TVH Australasia owned a forklift which was used to assist in unloading a 
shipping container.  A box fell from the forklift onto Chaseling’s leg while he was assisting in the unloading of a container. 
 
Chaseling brought proceedings against his employer alleging that the injury suffered within the meaning of injury in the Motor 
Accidents Compensation Act 1999.  The Trial Judge determined the Motor Accidents Compensation Act 1999 did apply and 
awarded damages of $712,275.00. An appeal followed. 
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Basten JA, in the majority judgment, considered the application of the Workers Compensation Act 1987 and the Motor 
Accidents Compensation Act 1999 to injuries involving employees using forklifts and noted: 

“It is clear that there is no bright line to be drawn between the two legislative schemes.  There will self-evidently be 
situations where a worker is injured in a motor accident in the course of his or her employment, where the fault lies with 
the employer, or a person for whom the employer is vicariously liable.  Nevertheless, amendments to the predecessor of 
the Motor Accidents Compensation Act which commenced in 1995 were intended to limit the scope of that legislation in 
respect of work injuries.  In particular the amendments were designed to limit the extent to which loading and unloading 
operations would qualify as a motor accident.  Thus, a distinction was thereafter to be drawn between a defect in a motor 
vehicle which directly causes injury and a defect which leads to the adoption of an alternatively negligently devised 
scheme of work, not involving the defective mechanism.” 

 
Basten JA noted this was not a case involving negligent loading or unloading but rather the driving of the forklift with an unsafe 
load. 
 
The unloading procedure involved opening one end of the container, driving a forklift up a small ramp into the container, 
manoeuvring the tines on the forklift under a pallet, lifting the pallet and reversing the forklift back out of the container and 
down the ramp.  The tines of the forklift needed to be spread to balance any instability in the load. They were not in this case 
 
The employer focused on the immediate and predominant cause of the accident which it argued was not the use or operation 
of the forklift but some prior failure to establish a safe system of work.   
 
Why would the employer argue that the accident did not fall under the Motor Accidents Compensation Act 1999?  Simply, the 
damages regime under the Motor Accidents Compensation Act is far more generous than the damages regime under the 
Workers Compensation Act 1987. 
 
In this case Basten JA noted: 

“There was no doubt that the injury to the plaintiff was “a result of and (was) caused during ... the driving of the vehicle”. 
 
Whilst the employer argued that assuming there was fault on its part as owner of the vehicle, the fault was not in the use or 
operation of the vehicle but involved a failure, antecedent to the use or operation of the vehicle, to devise a safe system for 
that use or operation.  It was argued that the accident was caused by the failure by the employer to give proper instruction to 
the driver of the forklift and/or the plaintiff with respect to the unloading operation and the risks that were involved and that was 
the fault which arose prior to any use of the forklift. 
 
When looking at the cause of an accident for the purposes of the definition of injury in the Motor Accidents Compensation Act 
1999 it is necessary to look at the predominant or immediate cause rather than one which is more removed. 
 
The Court of Appeal provided the following example: 

“When an employer allows a heavy vehicle to be used in the course of the business and injury is caused by the driver 
losing control of the vehicle, it is appropriate to characterise the fault of the owner as permitting the use of the vehicle by a 
driver without proper training and thus a fault “in the use or operation of the vehicle”.  The conclusion is not undermined 
because the fault can also be characterised as a failure to provide training, which appears to be removed from the use or 
operation of the vehicle.” 

 
Another example provided by the Court of Appeal was where a negligently loaded vehicle loses part of its load on a highway 
causing injury to the occupants of a following vehicle. The injury will fall within the scope of the Motor Accidents Compensation 
Act 1999, not because the manner of driving was negligent, but because the negligent loading operation fell within the phrase 
“fault ... in the use or operation of the vehicle”. 
 
Accordingly, the Court determined that the proximate cause of the accident was the fault of the owner or driver in the use of 
the motor vehicle as the tines had not been widened, which was caused during the driving of the vehicle. 
 
So, will there ever be a bright line drawn between the workers compensation and CTP insurance regimes?  Probably not, 
particularly where the categorisation of an injury as falling within one scheme will result in considerably greater damages than 
damages assessed under the Workers Compensation Act, 1987.  
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Negligence Claims – Tricky Business 
 
Determining liability in a personal injury claim can be very tricky.  
 
It is necessary to come to grips with a variety of concepts such as foreseeability, factual causation, scope of duty and breach 
of duty. The laws of negligence have developed over hundreds of years and as community standards change, the laws have 
developed to keep up with those changes.  
 
In 2002 following Tort Reform, legislation was introduced throughout Australia which codified the principles governing 
negligence claims. The codification of those laws did not mean that the common law which has developed through case law 
was “a baby thrown out with the bath water” rather the cases still mould the approach which is applied when interpreting the 
codified principles.  
 
However a mathematical approach cannot be adopted when assessing a liability claim. There is no magic formula to work out 
whether or not a defendant is liable.  
 
The determination of liability is very much a judgment call and with negligence cases that judgment call needs to be made on 
each and every of the factors which make up a negligence claim. Not surprisingly there can be differences in opinion on the 
application of the law even when the facts are relatively simple.  
 
The recent decision of the NSW Court of Appeal in Garzo v Liverpool/Campbelltown Christian School highlights just how 
different the judgment calls can be in negligence claims.  
 
Garzo, her husband and children were attending a concert at the William Kerry Christian School at Prestons. The school was 
owned and operated by the Liverpool/Campbelltown Christian School Limited and Mrs Garzo’s children were students at the 
school.  
 
After the concert the family commenced a walk back to their motor vehicle which was parked in a parking area within the 
school grounds. To access the parking area it was necessary to cross an internal road upon which there was a marked 
pedestrian crossing. The crossing had rectangular sections which were painted white so as to give it a zebra like effect similar 
to a pedestrian crossing.  
 
Garzo reached the last of those painted sections and before stepping onto the curb one of her feet slipped backwards and she 
fell.  
 
Garzo commenced proceedings against the school and TJ Turner Building Services Pty Limited, the maintenance contractor 
alleging their negligence caused her to slip.  
 
Both the school and contractor accepted that they owed Garzo a duty of care and the issue was whether there was a breach 
of duty and whether that breach was a relevant cause of the fall.  
 
The claim proceeded to hearing and failed but the Trial Judge assessed damages at $759,060 and determined that if the 
determination of liability was incorrect, responsibility for the accident should be shared 35% to the school and 65% to the 
contractor.  
 
An appeal followed.  
 
The school had 1,400 students. It had a register that recorded accidents where persons were injured.  There were none 
involving the crossing.  The crossing was on an internal roadway which provided the most convenient route for people walking 
from within the school grounds and during the school week the areas in question were very busy with students, staff, parents 
and visitors using them throughout the day.  
 
The crossing was marked and painted by the contractor who had no particular experience with marking pedestrian crossings 
but had a great deal of experience in line marking concrete surfaces, netball and basketball courts, as well as ashphalt 
surfaces. The contractor used a proprietary paint called Rocole Easy Line paint which he obtained from the school’s 
maintenance shed.  
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 The crossing had been painted in 2005 and was repainted two years later approximately five months before Garzo’s accident.  
 
It was drizzling rain on the night of the accident but not raining at the time when Garzo fell.  
 
Expert evidence was called and the experts agreed that Garzo experienced a slip at toe off and that the front section of her left 
foot would most probably had slipped backwards and up the slight gradient at the point on the crossing as Garzo was walking 
on the crossing.  
 
The technical data for the paint made no reference to its use in pedestrian crossings after the incident. The school’s OH&S 
Committee conducted a test of the crossing after the accident where they hosed it to determine if the painted portion of the 
crossing was more slippery than the ashphalt. The Committee determined that the painted surface may be slightly more 
slippery but definitely not like glass as had been alleged by Garzo’s husband. Testing by the Committee also revealed that the 
paint was more slippery when wet than dry.  
 

The Australian Standards for slip resistance classification of new pedestrian surface materials specifies a safe co-efficient of 
friction for pedestrian crossings.  
 

Unfortunately the testing by the experts was performed quite some time after the accident and the painted surface had worn.  
 

It should be remembered that the original painted surface was repainted only two years after the first application of paint due 
to wearing. The slip testing that was carried out on the painted surface by the experts at various locations showed possible 
compliance with the Australian Standard. One expert applied a small section of paint to the crossing, allowed that to dry and 
then tested that section in an attempt to replicate the presumed state of the crossing the time of the accident. 
 

One of the experts concluded that the paint surface wears and the slip resistance of the surface would be below the 
recommended slip resistance for a pedestrian crossing until it had some wear. Some of the experts reports relied on, made 
bold assumptions that the painted surface they tested was in the same condition as it was at the time of the accident. That 
assumption was incorrect.  
 

There was a dispute between the experts as to whether or not the painted surface reached the minimum co-efficient of friction 
although all the experts agreed it was very difficult to estimate the average co-efficient of friction at the time of the accident.  
 

The Court of Appeal noted that it was relevant that each of the experts agreed that they knew of no Australian Standard which 
related directly to the question of whether Rocole Easy Line paint or any other line marking paint used on roads was 
appropriate for painting within the boundaries of the zebra sections of pedestrian crossing.  
 

Tobias AJA noted that the Trial Judge concluded that the risk of harm was not foreseeable. Tobias AJA disagreed.  
 

Tobias AJA concluded the risk was foreseeable as the paint had only ever been used as a line marking paint, it had never 
been used to the defendants knowledge on a pedestrian crossing.  There was a published Australian Standard recommending 
a minimum co-efficient of friction for pedestrian crossings, and the technical data sheet for the paint did not demonstrate that 
the paint would meet that minimum standard.  The paint would wear and not evenly and the OH&S Committee ought to have 
known that there was a risk of a pedestrian slipping and being injured on pedestrian crossing.  
 
Tobias AJA concluded there was a foreseeable risk and that risk was not insignificant.  
 
Tobias AJA noted that the risk of harm was foreseeable because the paint utilised was inappropriate until it became worn and 
weathered.  
 
Whilst the risk might have been low, it was more than farfetched and fanciful. It was therefore classified as not insignificant.  
 
Tobias AJA then turned to the question of duty and breach. This required an analysis of the conduct of a reasonable person in 
all the circumstances. Tobias AJA concluded there was a probability that harm would occur if care were not taken in selecting 
the paint and the probability, would be at least moderate. The seriousness of the harm if it came to fruition would be high. The 
social utility of the activity that created the risk of harm namely using an inappropriate paint, was nil. The burden of taking 
precautions to avoid the risk of harm by selecting an appropriate paint would be minimal.  
Tobias AJA found that the school and the contractor failed to take the basic precaution of ascertaining whether or not the paint 
was sufficiently slip resistant to be appropriate for painting or repainting the crossing. Tobias AJA concluded there had been a 
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breach of their duty of care.  
 
However it was also necessary that the breach of duty be a necessary condition of the occurrence of harm and that the scope 
of the negligent person’s liability extend to the harm so caused. Tobias AJA noted: 

 “In order to address that question it was necessary to consider first, what the position would have been had the 
respondents (school and contractor) not been negligent in the relevant respect and, secondly, whether in that event the 
slip would have been prevented or not occurred.” 

 
Tobias AJA concluded factual causation had not been established. Tobias AJA noted the evidenced indicated there must have 
been other factors or conditions present which contributed to the fall because the painted surface most probably exceeded the 
safe co-efficient of friction when the accident occurred and provided sufficient friction for Garzo to walk safely at a normal 
stride and pace.  
 

In the absence of the identification of those other factors or conditions, it was not possible to do more than speculate as to 
whether Garzo may have been walking on a part of the painted surface with a slightly higher co-efficient of friction which would 
more likely than not have prevented her slip and fall.  
 

It was noted there was a realistic possibility that there was some contaminate or other substance on the surface of the road 
which could have reduced the co-efficient of friction therefore choosing the wrong paint was not seen as causative of the 
harm.  
 
The approach of the other judges differed. 
 
Meagher JA agreed that the defendants were negligent and failed to repaint the surface of the crossing using a paint which 
complied with the Australian Standards however by the time of the fall the painted surface had weathered and worn to the 
point that it either complied with the recommended minimum co-efficient of friction or any non-compliance was insignificant 
and did not contribute to the fall.  Meagher JA agreed that causation had not been established.  
 

Essentially Meagher JA concluded that the state of the surface at the time of the accident would have been worn and 
weathered in parts, the condition it would have been in even if the correct paint had been applied.  
 
Basten JA concluded there had not been a breach of duty of care. Basten JA concluded: 

 “… Pedestrian crossings are a common feature of built environments. In the absence of a sound basis for thinking the 
crossing was at that time unduly slippery, a reasonable person would have been justified in doing nothing.  

Thus, the appellant (Garzo) can only succeed if she established that professional testing should have been undertaken 
shortly before the accident and, if done, would have demonstrated that the condition of the crossing was such that a 
reasonable person should have taken steps to decease its slippiness. Such a case should have failed for two reasons.  

First, there was no event or circumstance which indicated a need for testing. Secondly, it was shown that the testing 
would have revealed a need for resurfacing.  

Mr Stephenson’s testing tended to demonstrate the contrary. Unfortunately, his test with new paint covered the very place 
where the appellant slipped but the evidence did not establish a basis for finding that that spot had been in a markedly 
different condition from the places tested on the better quality paint. Even the testing with fresh paint, assuming that the 
place of the slip endured limited wear, did not establish a risk which, without the benefit of hindsight, required action from 
the reasonable occupier.  

In my view, to have a small patch of paint would be marginally more slippery than the guidance provided in the handbook, 
given the other considerations noted above did not demonstrate a breach of duty on the part of the respondents.” 

 
Basten JA concluded the Trial Judge did not fall into error.  
 
As can be seen the Trial Judge and Basten JA concluded there had been no breach of duty of care whereas Tobias AJA and 
Meagher JA concluded there was a breach of the duty of care but factual causation had not been established.  
 

Judgment calls on the application of the law in a particular case are a fact of life.  
 
Whilst in this case the plaintiff failed in her claim, the judges who considered the claim have differed in their approach to 
rejecting the claim. The application of the laws of negligence will always cause debate.  
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Personal Liability of Directors 
 
Directors and D&O insurers can now let out a sigh of relief after the recent decision of the Queensland Court of Appeal in 
McCracken v Phoenix Constructions Queensland Pty Limited which ruled that section 1324 of the Corporations Act cannot be 
used by creditors of a company to recover damages from a director of a company that has breached their duty of good faith 
imposed by Section 182 of the Corporations Act. 
 
Jarrod McCracken, a well known ex football player was the director of Coastline Constructions Pty Limited (“Coastline”).  
Coastline entered into a joint venture agreement with Phoenix Constructions Queensland Pty Limited (“Phoenix”) to develop 
land in which Coastline had an interest.  Some of that land was owned by McCracken’s wife.  McCracken procured Coastline’s 
abandonment of its contractual interest in the land owned by McCracken’s wife.  Phoenix, to whom Coastline was indebted for 
breaches of the joint venture agreement was denied recourse to Coastline’s assets insofar as they consisted of rights in 
relation to McCracken’s wife’s land.  Phoenix brought proceedings against Coastline, McCracken and his wife. 
 
The claim against McCracken was made in respect of an alleged breach of the good faith provisions in Section 182 of the 
Corporations Act.  That section provides that a director, secretary, other officer or employee of a corporation must not 
improperly use their position to gain an advantage for themselves or someone else or cause detriment to the corporation. 
 
The Trial Judge noted that the issue in such claims is whether the conduct was inconsistent with the proper discharge of the 
duties of the office in question.  The test is an objective test and it is necessary to examine all relevant circumstances including 
the director’s awareness of the financial stability of the corporation. 
 
Before the hearing the dispute had been the subject of a protracted mediation.  The Court found that during the course of the 
mediation McCracken had said, “I will not be paying anything and I can close the company down if I need to”.  
 
The Court held that the effect of the agreement made by Coastline with McCracken’s wife, taken with the threat made by 
McCracken, was sufficient to justify a conclusion that the conduct in entering into that agreement fell within the description of 
improper in that McCracken had used his position to gain an advantage for his wife and to cause detriment to Coastline. 
 
Phoenix claimed an entitlement to damages pursuant to Section 1324 of the Corporations Act.   
 
Section 1324 of the Corporations Act permits a Court to grant an injunction on such terms as the Court thinks appropriate 
where a persons interests have, are or would be affected by the conduct of the director  The Court has power to grant an 
injunction and may either in addition or in substation for the grant of the injunction, order a person to pay damages to another 
person. 
 
The Trial Judge concluded the Court had the power to grant an injunction was sufficient to trigger the entitlement to make an 
award of damages to Phoenix.  McCracken was ultimately ordered to pay in excess of $2 million. 
 
McCracken subsequently appealed. 
 
The appeal raised the following issues: 

� Did McCracken contravene Section 182(1) of the Corporations Act? 

� Did Section 1324 empower the Trial Judge to award damages to Phoenix? 
 
McCracken’s argument that he had not contravened Section 182(1) of the Corporations Act ultimately had no basis as 
McCracken sought to rely on additional evidence which was not part of the original trial and if that evidence were admitted by 
the Court of Appeal would necessitate a retrial and in those circumstances the Court of Appeal rejected the admission of the 
additional evidence and the appeal against the finding that McCracken had breached section 182 of the Corporations Act.   
 
However, McCracken’s arguments in relation to the operation of Section 1324 of the Corporations Act found favour with the 
Court of Appeal. 
 
McCracken contended that Section 1324(1) of the Corporations Act does not confer a right to damages upon a creditor for that 
creditor’s loss suffered by reason of a contravention of Section 182(1) of the Act. The Court of Appeal agreed. 
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A company has an entitlement to pursue directors for a breach of Section 182(1) of the Corporations Act and recover 
compensation for the benefit of creditors.  If Section 1324 provided creditors with a derivative right to bring a claim in respect 
to a breach of the statutory duty owed to the company an individual creditor who brought a claim could obtain a preferential 
payment as against other creditors. 
 
The Court of Appeal noted that Phoenix’s construction of Section 1324 would confer upon every creditor adversely affected by 
contravention of a statutory duty, a right to claim damages, even though recovery of damages by one creditor might often 
prejudice the interests of other creditors.   
 
The Court of Appeal concluded the express words of the provision did not clearly empower the award of damages in the 
nature claimed by Phoenix.  
 
Accordingly, Section 1324 of the Corporations Act which before McCracken’s case had seen very little light of day but became 
a threat to directors and D&O insurers after the original decision is no longer a potential weapon available to creditors of 
companies to seek damages from directors who fail to act in good faith in breach of their duty under Section 182 of the 
Corporations Act. The Court of Appeal has ensured that claims for damages under section 1324 of the Corporations Act will 
be vanquished. 
 
For now the door appears to have been shut on creditors seeking to bring claims under Section 1324 of the Corporations Act 
against directors however, we will have to wait and see if Phoenix are motivated to pursue an appeal to the High Court. 
 
Reinstatement Order For a Nurse Who Destroyed Patient Records 
 
Terminating an employee for misconduct requires and employer to turn their mind to the health of the work at the time of any 
alleged misconduct otherwise a termination may be found to be harsh, unjust or unreasonable as was seen in Palmer v 
Nepean Blue Mountains Local Health District (2011) where the NSW Industrial Relations Commission (“IRC”) dealt with an 
application for reinstatement by a worker who had been terminated for alleged misconduct.  The worker allegedly had carried 
out extraneous psychological tests on patients with no authority or approval, had destroyed patient’s clinical information 
without authority or approval and failed to securely store clinical information and sought to excuse errors on the basis of her 
psychiatric state. 
 
Following an investigation by the Department, the worker was terminated for misconduct relating to the unauthorised carrying 
out of medical assessments, shredding of medical records and leaving medical records unsecured. The worker argued that his 
termination was harsh, unreasonable and unjust in the circumstances and sought for reinstatement in his former position or 
any other position within the public health system. 
 
The IRC dealt with each of the allegations to determine whether in the circumstances the worker’s employment was unjust, 
unreasonable or harsh.  The IRC determined that the worker did carry out two unauthorised extraneous psychological tests 
where he did not seek approval nor advise his supervisor.  The worker gave evidence of his belief that the administration of 
the tests were “for the betterment of the patient’s care”.  The IRC accepted that whilst the worker had the “best intentions” 
when carrying out those tests he should not have done so without approval and should not escape without an appropriate 
penalty. 
 
The worker defended the second allegation of shredding documents on the basis it was a mistake.  The IRC accepted the 
shredding of the documents was an accident and focused on the mental condition of the worker.  The medical evidence was 
that the worker’s mental condition had been deteriorating in the months before the documents had been destroyed as a result 
of a workplace psychological injury.  Similarly, in relation to the worker leaving unsecured patient documentation on his desk, 
the IRC determined the mental health of the worker should be taken into account as a reason for this breach in protocol.   
 
The three WorkCover medical certificates relied upon by the worker supporting a depressive condition should have been 
sourced by the investigators when they investigated the matter initially.  The depressive condition would have provided a 
legitimate reason why an experienced registered nurse would make a fundamental error in shredding clinical notes and 
leaving unsecured patient material on their desk.  On the balance of probabilities the IRC determined that these errors were 
out of character and could be attributed to his poor mental state at the time.  
Accordingly only the first allegation was proven.  
 
The IRC noted that a worker’s termination may be harsh because of its consequences for the personal and economic situation 
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of the worker or because it was disproportionate to the gravity of the misconduct.  This was the case in this matter.  Similarly, it 
was unjust because the worker was not guilty of the misconduct on which the employer acted.  Whilst the first allegation was 
proven, it would be unjust to terminate the worker on the basis of the unproven second and third allegations.  Finally, it was 
unreasonable because the termination was based on inferences which could not have reasonably been drawn from the 
material before the employer. 
 
The worker was subsequently reinstated in his previous substantive position with a continuity of service together with 
remuneration to make up for the lost wages.  The only positive aspect of the decision for the employer was an order that the 
worker should not receive his full back pay on the basis he carried out extraneous psychological tests on patients in an 
unauthorised way.  On this basis the IRC ordered that the worker only receive lost wages for the past at half of his normal rate.  
 
This decision obviously has concerning ramifications for employers.  The IRC seems to suggest that despite serious admitted 
breaches of an employer’s policies, a worker can successfully “excuse” himself from those actions if they are suffering from a 
diagnosable and accepted worker’s compensation mental health injury at the time of those actions.  Employers as part of their 
investigations leading to a termination need to take into account the effect of a psychological injury on a worker in the 
performance of their duties.  This will be the case in matters where there are serious misconduct issues.   
 
OH&S Roundup 
 
Snapshot Of Recent Fines Imposed By The Industrial Relations Commission Of NSW 
 
In the period of May to June 2012 the New South Wales Industrial Relations Commission (”IRC”) delivered a number of 
judgments in relation to sentencing for guilty pleas by individuals and companies following breaches of the industrial relations 
legislation. 
 
Under the Occupational Health and Safety Act (2000) NSW a company/corporation can be fined up to $550,000.00 for a first 
offence in relation to a breach and $825,000.00 for subsequent offences.  Individual employees and directors can also face 
fines once they are convicted. 
 
In Inspector Andrew Rowe v Roads & Maritime Services of New South Wales (2012) the Roads & Maritime Services of New 
South Wales (“RMS” -formerly the Roads & Traffic Authority (RTA)) was prosecuted for a worker who was injured when a 
truck reversed into him whilst night road works were being conducted.  RMS pleaded guilty and a fine was levied according to 
the general sentencing principles. These principles involve the examination of objective factors, subjective factors, deterrence 
and the consideration of the victim impact statement.  RMS argued that as they were a new statutory body and their fine 
should be calculated on the basis of a first offence rather than with reference to the previous fines levied on the RTA who were 
their statutory predecessor. The IRC dismissed this argument as all of the liabilities and obligations of the RTA had been 
transferred to the RMS.  Accordingly, the RTA record of previous convictions provided an aggravating factor in the IRC’s 
consideration of the penalty. 
 
Despite RMS employing a capable contractor to undertake the work, the IRC determined the RMS had the responsibility to 
ensure that all subcontractors had a safe work method statement which was to be implemented to and adhered to at the site.  
The overriding responsibility for occupational health and safety, combined with a foreseeable risk and simple and 
straightforward options available to remedy defects in their system demonstrated the seriousness of the offence. 
 
In relation to deterrence, it was noted the functions of RMS were such that they continued to perform construction and 
maintenance work and an element of specific deterrence must be factored into the penalty.  In relation to subjective matters, 
the IRC noted RMS pleaded guilty, had demonstrated remorse.  On balance an appropriate penalty was $150,000.00. 
 
In Inspector Christensen v Albany International Pty Limited, the IRC examined the circumstances where an employee was 
fatally injured after being struck by a section of unsupported steel weighing 124kgs at the employer’s factory.  The employer 
had entered an early guilty plea and the IRC was only called on to examine the considerations for sentencing.  In relation to 
the objective factors, it was noted that there was a system of work in place which operated to mitigate of the seriousness of 
the offence.  Nevertheless, the risk was reasonably foreseeable and despite procedures in place for risk assessments, the 
employer had not ensured that the risk assessment was carried out. 
 
In relation to deterrence, it was noted the employer was no longer engaged in manufacturing and no longer had employees 
engaged in manufacturing and other industrial activities.  Deterrence was of limited application in those circumstances. 
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For subjective factors, it was noted the defendant had no prior convictions, had pleaded guilty at the earliest opportunity, had 
participated with WorkCover throughout the investigation and had a good industrial record.  It was noted that the fatally injured 
employee had also undergone some safety training whilst in the course of his employment and the defendant had a genuine 
ongoing commitment to safety until it ceased operations.  Combined with genuine contrition, its status as a good corporate 
citizen (financial assistance to the family and donations to the deceased’s charity etc) the appropriate fine was one-fifth of the 
maximum.  The imposed fine was $104,000.00. 
 
At the other end of the corporate scale, a small carpentry company who was responsible for a serious injury to a worker who 
fell through a penetration of a building under construction, faced penalties both in relation to the company and its sole director.  
In Inspector Spence v Aleksic Carpentry Pty Ltd & Anor the IRC determined that in relation to objective factors, that although 
the company was a sub-contractor on site, its responsibilities in relation to the system of work had ultimately resulted in the 
worker’s severe injuries.  It had failed to take appropriate steps to address an obvious and known risk to persons working at 
the site, both in relation to their employee and others.  The individual director had also performed the role of a site operations 
manager with a direct responsibility as to the safety of the company’s employees.   
 

The IRC was mindful of the fact that small contractors like the defendant often felt limited with what they could do or say in 
relation to matters of safety on construction sites ultimately controlled by others, but commented that this did not diminish their 
safety obligations.  The risk of an uncovered penetration was clearly foreseeable and there were simple steps that could have 
been undertaken to control and eliminate that risk.  An element of deterrence was also appropriate in the fines as the company 
continued to operate in the construction industry.  After a reduction in the size of the fine by 17.5% due to an early guilty plea, 
the company was fined $120,000.00.  The director was personally fined $15,000.00.  The IRC was not particularly sympathetic 
to the director despite his guilty plea.  The IRC commented the director had failed to demonstrate remorse and continued to 
blame the injured worker for creating the hazard. 
 
An interesting set of circumstances were at play in Inspector Estreic v Zaccardellin & Ors.  This prosecution was brought 
against four employees (rather than the employer) due to a “horse play” event that resulted in a significant injury to a co-
worker.  The four employees (two who were largely responsible) had tied a worker to a sheet of reinforcing mesh and had 
decided to “egg” him as a practical joke prior to his impending marriage.  Two of the employees had decided to take things 
further by pouring petrol around the perimeter of the mesh and setting it alight.  The worker unfortunately suffered serious burn 
injuries and psychological injury as a result of the incident. 
 

The main instigator of the offence attracted a fine of $2,000.000 (maximum $3,300.00) due to the seriousness of the offence.  
It was only reduced from the maximum due to the fact he had already been terminated from his employment, was making 
payments to the worker’s compensation insurer of the employer, had previously been fined $2,000.00 in Local Court 
proceedings for outstanding debts, had apologised to the injured worker, demonstrated genuine remorse and had entered an 
early plea of guilty.  Coupled with the fact that he was a person of limited means and would also be entitled to pay the legal 
costs of the prosecutor, $2,000.00 was an appropriate fine. 
 

The other main instigating employee was fined an amount of $1,800.00 given he had entered an early plea of guilty, had no 
prior convictions, had cooperated with WorkCover and was also responsible for a share of the prosecutor’s legal costs. 
The two remaining co-workers were subject to a good behaviour bond of 12 months, albeit they were also subject to costs of 
the prosecution.   
 
CTP Roundup 
 
Contributory Negligence of Pedestrians - Does a Pedestrian Really Have Responsibility For Their Own Safety? 
 

The assessment of the relative responsibilities of a driver of a motor vehicle and a pedestrian when a pedestrian is injured 
when crossing a road is always an issue particularly where a pedestrian takes a short cut and crosses a road ignoring 
pedestrian crossings or overhead walkways which are in close proximity. However, the fact that a pedestrian is crossing a 
road at an unsafe point does not necessarily mean that when injured a claim for damages against a driver of a motor vehicle 
will fail although there will be a finding of contributory negligence to reduce the damages payable and sometimes the reduction 
can be significant. 
 

The NSW Court of Appeal in a recent decision of Smith v Zhang throws light on the deliberations which the Courts will face 
when determining the contributory negligence of the pedestrian. 
 
Smith was 83 years of age, had a pronounced stoop, limped heavily on one leg and had very poor vision.  She lived in a large 
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residential and retail complex called Rockdale Plaza.  The driver of the motor vehicle that struck Smith as she was crossing an 
access road also lived in the apartments above the Plaza.   
 

Smith alighted from a bus and to gain access to the Plaza and she needed to cross an access road.  She could have walked 
20 metres along the footpath, turned right, used a footpath to cross over a car park exit ramp and crossed the access road at a 
pedestrian crossing.  Alternatively, she could have headed in the other direction, walked across a car park exit ramp and then 
used a different pedestrian crossing which was again 20 metres from the bus stop.  Despite these two safe and apparent 
convenient routes, she chose a third route where she walked first on a track beside a cyclone fence near the bus stop, 
apparently erected for the very purpose of deterring pedestrians from taking this route and then walked across a car park exit 
ramp, stepped onto a concrete hob and stepped off it to cross the access road to reach the Plaza. 
 

The diver of a vehicle travelling at approximately 10 km/h did not see Smith until his vehicle was approximately four to five 
metres away.  He braked immediately but did not avoid the collision.  The accident occurred in daylight and there were no 
adverse weather conditions. 
 

The matter proceeded to Trial in the District Court and the Trial Judge found that the driver had not been keeping a proper 
look out and should have been aware of the high level of pedestrian traffic in the vicinity due to his familiarity with the area and 
it was reasonably foreseeable that pedestrians would take the obvious short cut taken by Smith.  The Trial Judge noted that 
this was not a case where a pedestrian suddenly darted onto the road.  The Trial Judge assessed contributory negligence at 
75% and reduced the damages accordingly. 
 
Smith appealed. 
 

Smith argued that the Trial Judge had failed to take into account the relevant risk of harm that can be caused by a driver of a 
motor vehicle compared to the risk of harm created by the actions of  pedestrian.. 
 
In Pennington v Norris the High Court determined that when apportioning liability in pedestrian cases, the material 
consideration is the fact that the pedestrian’s conduct, although contributorily negligent, did not endanger the driver of the 
vehicle or anybody else.  Essentially, the responsibility that a driver takes on the road is a heavy one as the driver must be 
continually on the look out for the public.  The responsibility of a pedestrian is a more limited one as their responsibility is more 
limited and the neglect is of less significance than a driver’s neglect. 
 
As was noted by the Court of Appeal, vehicles have a far greater capacity to cause harm than do pedestrians. 
 
Macfarlan JA noted: 

“Apportionment in this context requires consideration of the degree of departure from the standard of care of the 
reasonable person and the “relative importance” of the acts of the parties in causing damage”. 

 

The Trial Judge did not have regard to the point made in Pennington v Norris and the Court of Appeal determined that it 
should substitute its own apportionment of damages.   
 

Macfarlan JA assessed the contributory negligence at 35%, however the two other judges of the Court of Appeal determined 
that a 60% reduction was appropriate.  Accordingly, there was a slight increase in the damages awarded to Smith as the 
reduction applied for contributory negligence was the 60% assessed by the majority of the Court of Appeal. 
 
Meagher JA noted there is no controversy about the relevant principles concerning the assessment of apportionment. 
 
The test of contributory negligence is objective.   
 
The question is, whether the plaintiff has taken that degree of care for his or her own safety that an ordinary reasonable 
person would take.   
Once contributory negligence is found there must be an apportionment.   
 
The apportionment must look at the respective shares in the responsibility for the damage and involves a comparison of both 
parties culpability, that is, the degree of departure from the standard of care of the reasonable man and the relevant 
importance of the acts of the parties in causing the damage. 
 
The apportionment must take into account the whole conduct of each negligent party in relation to the circumstances.  The 
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accident must be the subject of a comparative examination. 
 

Meagher JA noted that Section 5(2)(a) of the Civil Liability Act 2002 provides that the standard of care required of the person 
who has suffered the harm is that “of the reasonable person in the position of that person”.   
 

Meagher JA noted, “to give effect to those words in the present case, it is necessary to have regard to the appellant’s age, 
poor sight and physical infirmities”. 
 

Appellant Courts will not disturb findings of apportionment unless there is some error of principle or fact or where the 
apportionment is plainly wrong.  That is because when making value judgments minds may differ as to the relative blame of a 
person’s actions.  However, in this case, failure to take into account the fact that Smith could not endanger the driver or 
anyone else, which was a material fact required the Court of Appeal to reassess contributory negligence and reduce the 
finding of contributory negligence to 60%. 
 

The case serves as a reminder that findings of contributory negligence by a trial judge can be overturned and that when 
apportioning blame to a pedestrian it is necessary to take into account the fact that the pedestrian’s action will put themselves 
at risk and not others.  
 
Gratuitous Care & the Lifetime Support Scheme 
 
In our November 2011 issue of GD News we examined the decision of Garling J in Thiering v Daly which determined that 
damages for gratuitous services may be available for permanent participants of the Lifetime Care and Support Scheme 
(“LCS”).   
 
Garling J in Thiering v Daly was called on to determine whether the right of an individual who had been catastrophically injured 
in a motor vehicle accident, and who became a lifetime care participant, was entitled to damages for gratuitous care or 
whether such a claim had been completely abolished.  Further, if the entitlement to gratuitous care had not been abolished, it 
was necessary to determine whether a CTP insurer could be liable for payment of those services. 
 

The Government notes that CTP insurers have concerns that the decision in Thiering’s case has left open the possibility that 
in some cases a compulsory third party insurer may be liable in damages for the cost of some of the Lifetime Care Scheme 
participants’ future treatment and care needs.   
 

The Lifetime Care and Support Authority was established by the Motor Accidents (Lifetime Care and Support) Act 2006 to 
administer the LCS.  There are currently 638 participants in the scheme, 564 adults and 74 children and the vast majority of 
participants have suffered traumatic brain injury. 
 

In June 2012 the NSW Government moved to address concerns about the judgement in Thiering’s case and introduced the 
Motor Accidents and Lifetime Care and Support Scheme’s Legislation Amendment Bill 2002 (the “Bill”).  The Bill has had its 
second reading in the Legislative Council and will fall for consideration in the Legislative Assembly shortly.  Once the Bill is 
passed the concerns about the Thiering decision will be removed.  The proposed legislation will ensure that the Lifetime Care 
and Support Authority is solely responsible for paying the expenses of all assessed treatment and care needs of a participant 
in the LCS.  In addition, a participant’s rights to claim damages for care needs payable under the Motor Accidents 
Compensation Act 1999 will be abolished. 
 
The legislation will make it clear that the LCS Authority is not obliged to pay for treatment, care, support or services provided 
on a gratuitous basis or by a person who is not an approved provider. Further the Authority will not be obliged to pay for 
treatment, care, support or services of a kind declared by the Regulations to be excluded from treatment and care needs.   
 
The changes will take effect from the date the Bill was introduced to Parliament on 12 June 2012. 
 
So the confusion will be removed.  Damages for gratuitous care will not be recoverable by participants in the LCS Scheme 
from CTP insurers or the LCS Authority. 

 

 
Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  

This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 
specific advice in relation to any legal matter they are handling. 

 

 



 

 

For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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