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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
Construction Industry Reforms in NSW 

 
In November 2013 the NSW Government passed legislation amending the Building and 
Construction Industry Security of Payment Act 1999 (NSW) (the Act) in its drive to ‘provide 
greater protection for subcontractors and promote cash flow and transparency in the contracting 
chain’ in the construction industry.  
 
The amendments when they come into effect will:  

� remove the requirement that a payment claim must state that it is being made under the 
Act,  

� introduce  a maximum period for payment of progress claims; 

� require that payment claims made by a head contractor include a supporting statement 
declaring that all subcontractors have been paid what is due and payable; and 

� permit regulations to be made that will impose an obligation on head contractors to hold 
retention monies on trust for subcontractors with monies being held in a trust account. 

 
The date for the commencement of the changes is yet to be announced however the construction 
industry will face a brave new world in the not too distant future. These changes will apply to 
construction contracts entered into after the amendments commence.  
 
Payment claims will no longer need to state that they are made under the Act and principals and 
head contractors will need to respond to a progress payment claim with a payment schedule 
within the timeframe required by the Act even where the contractor ‘s documents do not assert 
rights under the Act. This is certain to lead to an increase in Security of Payment adjudications.  
 
Head contractors and subcontractors can also look forward to an accelerated time frame for 
payment of progress claims. Currently the timing of payments is regulated by the construction 
contract and if the contract is silent on timing the claim is payable within 10 business days of the 
date the payment claim was made. Moving forward there will be legislated time frames for 
payments. The due date for payment will be the earlier of the date specified in the contract or 15 
business days after the payment claim was made for head contractors and 30 business days for 
subcontractors. A provision in a construction contract specifying a longer term will have no effect. 
 
Payment claims must also be supported by a statement confirming the head contractor has 
attended to payment of all amounts due and payable to subcontractors. The form of the 
supporting statement will be prescribed by Regulations and it is likely that the statement will 
incorporate the declarations currently required in relation to payroll tax, workers compensation, 
and employee remuneration.  
 
It will be an offence for a head contractor to serve a payment claim without a supporting 
statement or with a ‘misleading or false’ supporting statement.  
 
The maximum penalty for not supplying a statement is $22,000 and for a false or misleading 
supporting statement, the maximum penalty will be $22,000 or 3 months’ imprisonment (or both). 
 
The Government will also have the power to make regulations that “make provision for or with 
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 respect to requiring retention money to be held in trust for the subcontractor entitled to the money and requiring the head 
contractor who holds retention money to pay the money into a trust account (a retention money trust account) established and 
operated in accordance with the regulations.” 
 
The Regulations may provide for the trust account into which retention money is to be paid to be a trust account established 
with a financial institution by the head contractor or a trust account established and operated by the Small Business 
Commissioner. 
 
The Regulations will ultimately specify: 

� the procedures to be followed in connection with the authorisation of payments out of a retention money trust account, 

� the keeping of records in connection with the operation of a retention money trust account and the inspection of those 
records by the Small Business Commissioner, 

� the resolution of disputes in connection with the operation of a retention money trust account. 
 
A failure to comply with these provisions will be an offence attracting a maximum penalty of $22,000. 
 
So there we have it. Change is well and truly on the way. The construction industry reforms are sure to have an impact on 
cash flow for many sub contactors and head contractors and present more challenges for the construction industry. We can 
look forward to the announcement of the commencement date for the changes as soon as the Government finalises the new 
Regulations that will follow on the heels of the passing of the Act.   
 
Insuring Clauses, The Scope of The Insured’s Business and Criminal Act Exclusions 

 
The scope of cover under an insurance policy is generally defined by reference to an occurrence or event which occurs in 
connection with an insured’s business.  That limitation can have significant consequences as was seen in the recent decision 
of the NSW Court of Appeal in Horsell International Pty Limited v Divetwo Pty Limited.   
 
Divetwo owned a dive vessel and conducted a scuba diving business trading under the business name Diveone. 
 
On 29 July 2006 a director of Divetwo was taking a group of passengers for an afternoon boat trip when it collided with a 
fishing boat.  There were six people on the boat trip and none of them went scuba diving or swimming that afternoon.  There 
was no scuba gear on the boat.  The dive vessel was being driven at a dangerous speed and Mr Lane was injured in the 
collision.  
 
Horsell International were Divetwo’s insurance brokers.  Horsell had developed a liability insurance program for professional 
dive centres and had negotiated a master policy of insurance with Liberty Mutual.  Divetwo had taken out cover under the 
Liberty liability insurance program.  
Lane was injured in the collision and commenced proceedings against Divetwo, claiming damages for injuries sustained. 
 
Divetwo made a claim on the Liberty contract of insurance.  The insuring clause made reference to “the insured’s business”.  
The insured business noted in the policy schedule was “as defined in the policy wording under ‘scuba diving’”. 
 
The policy wording defined scuba diving in the following terms: 

“Scuba diving means principally incorporating class and water based learning activities and modules including first aid 
training and certification, including the determination of standards by the accredited agency and all activities related to 
training, instructing, observing and control of recreational scuba diving.  This includes all activities relating to snorkelling, 
skin diving, swimming, recreational surface supplied air, servicing, hiring and repairing of equipment and sales of related 
products, tours of reef by glass bottomed bots (under 12 metres), transportation of people from one island to another, bird 
watching, guided tours of island when not diving, jungle and/or bushwalking, fishing, underwater photography and/or video, 
whale watching, scuba doo’s, beach games.” 

 
Liberty denied the claim on the basis that: 

� the incident did not occur in connection with Divetwo’s business , it occurred during a social occasion when the boat 
was being used for recreational activities and the insuring clause was not engaged; and; 

� the policy was subject to an exclusion and did not provide cover for liability indirectly caused by, arising out of or in any 
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way connected with any alleged or actual fraudulent, dishonest, malicious, wilful or criminal act or omission of the 
insured or any person covered under the policy. 

 
The skipper of the vessel had been charged and convicted of the offence of dangerous navigation occasioning grievous bodily 
harm under Section 52B(3)(b) of the Crimes Act 1920 and his conviction required him to enter into a good behaviour bond for 
two years. 
 
As Liberty had denied liability for the claim, Divetwo joined Liberty and Horsell’s as parties in the proceedings.  The claim 
against Horsell’s was that Horsell had failed to properly advise in relation to Divetwo’s insurance needs and in particular, 
represented to Divetwo that there was no need to have a separate public liability insurance policy to cover the Divetwo’s 
general liability risks.   
 
Divetwo alleged that Horsell had advised Divetwo that it would be covered for any public liability arising from the boat although 
a renewal letter that had been issued by Horsell indicating that the third party liability coverage was for all vessels owned 
whilst used in connection with the following activities: 

� diving, snorkelling, swimming, fishing, whale watching and sightseeing activities. 
 
Lane’s damages claim had been settled by Divetwo before the hearing and it was only the insurance claim and claim against 
Horsell that proceeded to hearing. 
 
At the trial there was a substantial factual issue about the purpose of the boat trip which was relevant to whether the insuring 
clause applied.  Divetwo attempted to paint a picture that the boat trip was a promotional trip as the director had invited two 
people whom he believed to work at the local high school, together with their spouses.  Divetwo argued that this was enough 
to trigger the insuring clause. 
 
However, the director of Divetwo had given six versions as to the purpose of the trip.   
 
The primary judge found that the circumstances of the accident did not fall within the insuring clause as the boat was being 
used on a social occasion and the policy did not respond.  Whilst it was not necessary to consider the exclusions when the 
policy did not respond for completeness the primary judge considered the terms of the exclusion and concluded the insurer 
was not entitled to rely on the exclusion clause, noting that the skipper did not intend the collision or the harm suffered by 
Lane.  The primary judge found that only intentional criminal acts were excluded by the policy. The literal words of the 
exclusion were read down by the primary judge. 
 
Whilst the primary judge found that the policy did not respond to the claim, she found that Horsell had failed to properly advise 
Divetwo.  The primary judge considered it was incumbent on a reasonably competent broker in circumstances where the 
broker had earlier advised the client that it did not need public liability insurance for its boat, to advise a client of the limitation 
of the policy, namely that it would not cover all activities undertaken in such boats but only those related to scuba diving and 
associated activities which were conducted in connection with its business.  
 
Horsell appealed from the decision and consequently Liberty were joined in that appeal.   
 
McColl JA, in the leading judgment of the Court of Appeal, confirmed that: 

“A policy of insurance is a commercial contract and should be given a businesslike interpretation having regard to the 
language used by the parties, the commercial circumstances the document addresses and the objects which it is intended 
to secure.” 

 
McColl JA noted that preference should be given to a construction supplying a: 

“... congruent operation to the various components of the whole ... Wherever possible, an absurd or manifestly unjust result 
will be avoided upon the hypothesis that such would not have been intended by the parties”.   

 
McColl JA noted that the task of construing the policy is to discover what the parties meant from what they have said and that 
it is not the Court’s role to force upon the words a meaning which they cannot fairly bear as this would substitute for the 
bargain actually made. 
 
McColl JA however confirmed that in exceptional cases where: 
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 “something has clearly gone wrong with the language, a Court is entitled to depart from the ordinary meaning of the words 
to give effect to what was objectively intended.” 

 
Liability policies indemnify an insured against liability arising from the insured’s negligence or fault.  To consider whether or not 
a claim falls within an insurance policy it is first necessary to consider the insuring clause. 
 
Here the insuring clause made reference to “the insured’s business”.  The insured business noted in the policy schedule was 
“as defined in the policy wording under ‘scuba diving’”. 
 
McColl JA noted that the definition of scuba diving included two verbs “means” and “includes” and each had different 
connotations.  McColl JA noted the use of the term “means” at the outset of the clause made it apparent that there was a 
primary meaning of definition and that was intended to incorporate activities which might be regarded as directly or indirectly 
related to scuba diving.  The incorporation of the words “includes” and “relating to” in the second sentence of the definition 
were designed to enlarge the definition.  McColl JA concluded that the effect of the definition was not to provide a finite list of 
activities covered by the policy, rather the policy would cover activities that were incidental to scuba diving or the other 
activities expressly referred to in the definitions as long as they were consistent with the essential nature of the business of an 
insured. 
 
McColl JA therefore concluded that it was not necessary for the activity to be in some way related to recreational scuba diving 
in the strict sense.  However, McColl JA noted that the term “in connection with” which was used in the insuring clause which 
is a relational term and the insured was required to establish that the activity was in connection with the business.   
 
McColl JA noted that the activity which gave rise to the claim made against Divetwo must, at least, have to do with it’s 
business.  McColl JA noted the mere fact of using Diveone, a business asset, did not convert a social engagement to a 
business activity.   
 
Accordingly McColl JA noted the insuring clause was not engaged.   
 
Meagher JA noted that the effect of the insuring clause was to require the insured to demonstrate the liability to pay 
compensation against which indemnity is sought must happen in connection with scuba diving business activities.   
 
Meagher JA noted that the purpose of the requirement that there be a connection between the injury or damage and the 
insured’s business is to define and limit the scope of the activities of the insured which are the subject of liability insurance.   
Meagher JA noted the business refers to activities conducted in some organised fashion directed to an identified end which is 
usually the making of profit.   
 
Meagher JA agreed that the activities were not undertaken in the course of Divetwo’s business.   
 
Meagher JA confirmed that the reference to insured business in the insuring clause and the description of insured business in 
the policy as scuba diving could not result in an analysis where “insured business” was used as a label which is to be replaced 
in the insuring clause with the definition of “scuba diving”.  The words “insured business” have their ordinary meanings and the 
defined term scuba diving is used to describe in detail the activities which were agreed to be within the insured’s business of 
scuba diving. 
 
On that basis the claim did not fall for cover under the insuring clause. 
 
Notwithstanding that the claim was not covered, the Court of Appeal turned to consider the exclusion clause which excluded 
indemnity for liability arising out of or in any way connected with any alleged or actual criminal act.   
 
Meagher JA noted that when considering an exclusion clause of this type it is necessary to read down the description “criminal 
act” otherwise any act involving a breach of the law to which is attached penal sanctions, would be excluded.   
 
In a clause of this nature a criminal act or omission would generally be read down to mean an intentional or conscious act, the 
doing of which constitutes a crime.  In this case the term criminal act needed to be read down to give effect to the intent to the 
policy. 
 



McColl JA confirmed that: 

“The interpretation of an exclusion clause is to be determined by construing the clause according to its natural and ordinary 
meaning, read in light of the contract as a whole, thereby giving due weight to the context in which the clause appears 
including the nature and object of the contract and, where appropriate construing the clause contra proferentem in case of 
ambiguity”. 

 
McColl JA confirmed that having regard to the context in which the exclusion appeared and having regard to the essence of 
liability insurance, it would be repugnant to the commercial purpose of the policy to construe it to exclude cover for acts of 
negligence albeit that they sounded in criminal liability, bearing in mind that the failure to foresee danger is one of the most 
common grounds of liability in negligence. 
 
The Court of Appeal confirmed the primary judge was correct in determining the exclusion did not apply and only intentional 
criminal acts were excluded. However the fact remained that the policy did not provide cover to Divetwo as the circumstances 
did not occur in connection with Divetwo’s business. 
 
It was then necessary to turn to the finding of negligence against Horsell.   
 
Meagher JA concluded that Horsell was negligent in not making clear to Divetwo that the liability insurance which had been 
arranged did not extend to liability arising from recreational activities not engaged in as part of Divetwo’s business.  McColl JA 
agreed. 
 
McColl JA noted it was incumbent upon an insurance broker to use reasonable skill and care to ascertain its customer’s needs 
by instructions or otherwise and the broker must use reasonable care and skill to procure the cover that the customer has 
asked for, either expressly or by implication.   
 
A broker must take reasonable steps to obtain a policy which clearly meets the client’s needs and has a duty to draw to the 
client’s attention any onerous or unusual terms or conditions which must be explained.  
 
McColl JA noted that: 

“A broker’s duty of care does not extend to having to expound the law to the insured, but it does extend to pointing out the 
legal pitfalls for the insured where these might arise in the course of effecting a valid insurance cover.” 

 
At the end of the day the loss visited on Divetwo where the policy did not respond, resulted from Horsell’s negligence where it 
did not explain the limited nature of the cover it arranged. 
 
The case serves as a reminder that insurance policies do not provide blanket cover for liability incurred by an insured and 
policies will often require an event which occurs in connection with an insured’s business.  Recreational activities which are 
engaged in, using business assets, are not necessarily covered.   
 
However, it is also important to note that exclusion clauses which seek to exclude liability for criminal acts may be read down 
where the intent of the policy is to cover the negligent act which grounds the criminal activity.  In this case the criminal act 
exclusion clause was not effective to limit cover. 
 
The case also serves to remind insurance brokers of the saying, “make sure that you use an insurance broker as where the 
insurance policy doesn’t cover you the insurance broker’s professional indemnity insurance will.” 
 
Slip and Fall Claims - Council Not Liable 

 
The NSW Court of Appeal in Botany Bay City Council v Latham has highlighted the difficulties that will confront a plaintiff in a 
claim for damages for injuries sustained in a trip and fall incident on a footpath unless they can establish that the Council was 
aware of the particular risk presented by the footpath and that there was a danger that ought to have been addressed by the 
Council. 
 
In Latham’s case, whilst she originally succeeded in a claim in the District Court, the Court of Appeal concluded that the 
Council has no liability where it was not aware of the particular risk and that there was no apparent danger presented by a 
footpath. 

GD News 

 

 
December 2013 Issue 

Page 5 



 
Latham and her partner were walking along Coward Street in Botany after attending a function at the airport.  They were 
walking towards Latham’s home at approximately 4.00 pm.  Part of the footpath was in shade. The footpath in the area was 
comprised of brick pavers and at intervals there were trees in the footpath around which brick pavers were laid. 
Latham fell but could not identify the difference in height between continuous pavers at the place where she fell or indeed if 
there was any difference. 
 
A Council officer inspected the area after the incident and concluded that a tree had caused the paving to heave up but there 
were no sharp or pointed edges present and the footpath was quite safe due to the gradual impact of the tree roots. 
 
Nevertheless, the Council replaced a number of pavers with slightly different coloured pavers.   
 
The primary judge initially found in favour of Latham.  The primary judge noted there was a risk that by constructing the 
footpath as it was, with large street trees in a hard paved area, the paving would be lifted and pedestrians could trip on uneven 
pavers. 
 
The primary judge found that the Council was aware that large street trees were present in the area, the Council had received 
many and varied complaints about lifted pavers in Coward Street and that the Council knew there was a particular hazard 
being a risk of a trip in Coward Street and as a consequence the Council was negligent. 
 
The primary judge considered Section 45 of the Civil Liability Act 2002 which provides a defence to Councils from trip and fall 
claims as Section 45 provides that a Council is not liable in proceedings for civil liability for harm arising from a failure to carry 
out road work or to consider carrying out road work unless at the time of the alleged failure it had actual knowledge of the 
particular risk, the materialisation of which resulted in the harm. The particular risk was seen by the primary judge as the risk 
of a trip on Coward Street. 
 
Latham had not pointed to any particular problem with the footpath that caused her to fall. but that did not deter the trial judge 
in finding the Council was liable. 
 
An appeal followed. 
 
In an unanimous judgment the Court of Appeal held that Latham’s win could not stand.   
 
Latham’s evidence about where she fell did not establish the cause of her fall.   
 
It was not enough for Lathan to argue that she tripped on one of the pavers that was subsequently replaced or merely a paver 
in the general area.  The evidence did not permit the primary judge to make a finding about the extent of the unevenness in 
the pavement that was said to cause the fall.   
 
Adamson J in her judgment, made reference to the well known decision of the High Court in Ghantous and noted in that case 
Gleeson CJ said: 

“Even so, when general principles of negligence, unqualified by any rule of immunity, were applied, the Courts insisted that 
an injured plaintiff had to show that the road or footpath was dangerous.  That did not mean merely that it could possibly be 
an occasion of harm.  The fact that there was uneveness of a kind which could result in a person stumbling and falling 
would not suffice.  Not all footpaths are perfectly level.  Many footpaths are unpaved.  People are regularly required to walk 
on uneven surfaces on public and private land.” 

 
Here, for Latham to succeed it was necessary for the primary judge to determine that a reasonable person in the position of 
the Council would have undertaken regular inspections of the footpath in the area and would have acted to reduce the 
uneveness.  
 
The Court of Appeal concluded Latham could not establish there was any apparent irregularity beyond that which might be 
expected on an unexceptional footpath in a suburban street. 
 
In this case the Court of Appeal concluded that the Council acting reasonably did not need to do anything about the footpath. 
The fact that it replaced pavers in the footpath after the incident dd niot establish that the Council was negligent.    
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Interestingly the Court of Appeal also went on to consider the impact of Section 45 of the Civil Liability Act 2002. 
 
The Court of Appeal noted that in Section 45 there is a reference to “particular harm” and that reference requires a Court to 
have regard to knowledge of the Council of the “particular risk”. 
 
The trial judge described the particular risk as the risk of tripping in Coward Street.  That was erroneous.  In this case the 
particular risk was the particular risk posed by the uneveness or irregularity of the very paver that caused Latham to trip and 
fall.   
 
It was not sufficient for the Council to know of the more general risk that Latham might trip and fall on an area of irregular 
pavers near a tree.  Rather, Latham’s claim must fail unless the Council had knowledge of the particular risk in relation to the 
paver on which Latham tripped. 
 
Here there was no evidence that the Council had any actual knowledge of a risk created by the particular paver which caused 
Latham to trip and any evidence was to the contrary.  Accordingly, the defence under Section 45 was also made out. 
 
In this case a pedestrian tripped and fell on a footpath in an area where the footpath had been raised by tree roots.  The 
Council had replaced some pavers after the incident. However liability did not attach to the Council merely as the pavers were 
replaced. 
 
The Council had no knowledge of a problem with a particular paver.  Latham could not demonstrate which paver actually 
caused her to trip.  Latham did not establish that the Council acting reasonably would have taken any action to alter the 
pavement before the incident. 
 
The case serves as a reminder of the difficulties that confront pedestrians in claims for damages against Local Councils in slip 
and fall claims. 
 
Local Councils, Nuisance Claims And the Civil Liability Act 
 
Nuisance is the unreasonable interference with the use and enjoyment of a person’s land. An objective test is applied to 
determine whether there has been unreasonable interference. The question is whether a person of ordinary habits and 
sensibilities would regard the interference with the enjoyment of the land as unreasonable. It has been said it is necessary to 
decide whether there has been “an inconvenience materially interfering with the ordinary comfort physically of human 
existence, not merely according to elegant or dainty moods and habits of living, but according to plain and sober and simple 
notions”, of the community.   
 
The Courts have noted that this involves a notion of “reasonable give and take”.  
 
Liability in nuisance is not strict or absolute and some active intervention on the part of an alleged wrongdoer is necessary. 
Damages may be awarded for reasonably foreseeable harm caused by a defendant’s activity that amounts to a nuisance. The 
Courts may also grant an injunction to restrain any ongoing nuisance.  
 
In Gales Holdings Pty Limited v Tweed Shire Council, the NSW Court of Appeal was called on to consider a claim for nuisance 
made by a property developer against the Tweed Shire Council arising from roadworks and drainage works carried out under 
a roadway which altered the natural course of water in the vicinity of the drainage works causing flooding to a property.  
 
Gales Holdings Pty Limited were the registered proprietors of approximately 27 hectares of undeveloped land in Kingscliff, in 
the Local Government area the Tweed Shire Council. Gales Holdings commenced proceedings against the Council in the 
Land and Environment Court claiming damages for nuisance alleging that since 1994 the Council had conducted itself so as to 
cause or allow untreated and polluted stormwater runoff to discharge directly and indirectly via the Council’s closed pipe 
system, roads, curbs and gutters and stormwater outlets from local catchments onto Gales Holdings’ land and to prevent and 
obstruct stormwater passing and flowing away from the land.  
 
It was not seriously in issue that since 1994 there had been an increase in the amount of stormwater runoff flowing onto the 
land.  
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Gales Holdings argued that the result of ponding of water would be to attract Wallum froglets, a protected species in the area 
with the end result that Gales Holdings would lose a portion of the land for development and have to bear the burden of 
maintaining a habitat for the Wallum froglets a vulnerable species under the Threatened Species Conservation Act 1995. 
   
The Council and Gales Holdings had a very litigious relationship with disputes over development applications and 
development consents. 
 
The claims for nuisance were based on contentions that the Council: 

� permitted the filling of a drain in 1995 and failed to create adequate alternative drainage routes; 

� constructed inadequate culverts without table drains; 

� failed to provide adequate fauna access in the area (for the frogs); 

� permitted blocking of drainage of stormwater runoff from surrounding land to the natural water course by reason of 
development of a nursing home and failed to construct an adequate alternative drainage route; 

� permitted the extension of a road without provision for a drain to flow under it without constructing an adequate 
alternative drainage route; 

� permitted filling of a number of drains; 

� constructed or permitted construction of stormwater outlets which discharged stormwater onto the land; 

� allowed development within the catchment whereby the volume and frequency, velocity and peak flows of stormwater 
was redirected and concentrated through the stormwater outlets unreasonably increased; 

� permitted and continued to permit urban stormwater runoff to flow onto the land via the stormwater outlets without 
appropriate treatment for water quality; 

� failed to maintain on a regular and timely basis the drains which the Council owned which were responsible if properly 
maintained to conveying stormwater away from the land;  

� permitted drains to become blocked. 
 
Gales Holdings claimed that the consequence of the defendant’s conduct was that stormwater runoff pooled on the land. This 
pooling attracted the Wallum froglets and changed the ecology of the land and rendered parts of the land unusable.  
 
It is not enough for a plaintiff to demonstrate that there has been an interference of land to claim damages for nuisance. The 
primary judge Bergin J found the Council had committed a nuisance and noted, “certain public bodies including Local Councils 
have limited immunity from liability for a nuisance arising from an exercise of their statutory power …  A body such as the 
Council is not, without negligence on its part, liable for a nuisance attributable to the exercise of, or failure to exercise, its 
statutory powers.”  
 
The relationship between the Council and Gales Holdings was a longstanding one involving continual liaisons concerning the 
land.  
 
In May 2004 Gales Holdings asserted that the Council’s conduct in constructing a street with the consequential increase in 
wetness of the land constituted an unreasonable interference with the enjoyment of its land. The primary judge concluded that 
by 4 May 2004 the Council must have been aware that Gales Holdings was alleging there was an unreasonable interference 
with the enjoyment of land. The primary judge noted question was whether the Council’s conduct in not taking steps after May 
2004 amounted to a nuisance.  
 
The Court ultimately accepted that the presence of untreated polluted stormwater runoff from the Council’s drains onto the 
land constituted an actual nuisance.  
 
The Council argued that Part 1A of the Civil Liability Act applied to a claim for nuisance and in particular the general principles 
concerning negligence found in Section 5B Civil Liability Act applied. Bergin J however rejected that argument and determined 
that Part 1A of the Civil Liability Act does not apply to a nuisance claim however, accepted that the principles referred to in 
Section 5B of the Civil Liability Act are similar to those considered in a nuisance claim in determining whether the steps taken 
or the position adopted by a defendant were reasonable in all the circumstances.  
 
The Council also relied on the statutory defences found in Section 42, 43A and 45 of the Civil Liability Act.  
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 Section 42 provides that when determining whether a public authority owes a duty of care or has a breach of duty of care, the 
general allocation of resources by the Council are not open to challenge. Bergin J found that Section 42 of the Civil Liability 
Act had no application as it is premised upon a judicial consideration of a “duty of care” and had no application to a claim of 
nuisance.  
 
Bergin J noted that even if Section 42 did apply the evidence did not support the conclusion that the Council’s failure to take 
steps to eliminate the nuisance and/or nuisances was justified or should be excused by reason of any financial constraints on 
the Council.  
 
Section 43 of the Civil Liability Act provides that a local authority exercising a special statutory power does not have a civil 
liability unless the act or omission was in the circumstances so unreasonable that no authority having the special statutory 
power in question could properly consider the act or omission to be a reasonable exercise of, or failure to exercise, its power. 
The Council argued that the special power that it exercised was a power to control roads under the Roads Act and the Council 
argued that Bergin J did not accept that the Council’s approach to the nuisance was appropriate to satisfy the test in Section 
43A to provide the Council with an indemnity.  
 
The defence under Section 45 of the Civil Liability Act that provides a road authority is not liable in proceedings of civil liability 
arising from a failure of the authority to carry out roadwork or consider roadwork also failed. Bergin J concluded that the 
nuisance did not arise from “road works” within the meaning of the Roads Act and even if the failure to install culverts and 
pipes was road works the Council was well aware that it had decided to use Gales Holdings’ land as a retention basin and was 
aware of the risk and harm to the land it had created and Section 45 would not apply.  
 
An appeal followed on all issues other than the rejection of the section 42 statutory defence however the NSW Court of Appeal 
unanimously dismissed the appeal.  
 
Emmett JA noted  

“A nuisance is either a continuous or recurrent state of affairs. An occupier of land will be liable for continuing a nuisance if, 
with knowledge or presumed knowledge of the state of affairs, the occupier fails to take reasonable steps to bring it to an 
end despite having had ample time to do so .... There will be nuisance if a state of affairs created, adopted or continued by 
an owner or occupier of land harms another person's enjoyment of land occupied or owned by that other person, unless the 
first person's conduct involves no more than the reasonable and convenient use of its own land.  

That is to say, nuisance is a wrongful interference with another's enjoyment of land by the use of other land occupied or 
owned by the alleged wrongdoer. However, an owner or occupier of land is not an insurer. There must be more than mere 
harm being done to another's enjoyment of land. The harm must be caused by the alleged wrongdoer's use of its own land. 
The word use connotes that a degree of personal responsibility is usually required, even though a deliberate or negligent 
act is not. A deliberate or negligent act will however be sufficient. A balance must be maintained between an owner or 
occupier's right to do what it likes with its land and a neighbour's right not to be interfered with. The proper test to apply in 
most cases is what is reasonable, according to the ordinary usages of a particular society. While negligence is not 
essential, fault of some kind is almost always necessary.  

The flow of water can give rise to nuisance. There is a difference between the flow of surface waters and the flow of natural 
watercourses. Riparian rights attach to the flow of natural watercourses such as rivers or streams, but not to the flow of 
surface waters. The word "riparian" derives from the Latin ripa for riverbank. A riparian owner, being the proprietor of land 
on the banks of a natural stream of running water, is entitled to enjoy, and is obliged to accept, the flow of water past the 
land. The law of natural watercourses, not surface waters, applies even to waters of a river flowing in a wider channel than 
usual, when the river is swollen in time of flood, even though they flow on land outside the riverbed while still following the 
river's general course. Such flood channels are treated as part of the alveus, or riverbed.  

A riparian owner can neither deprive those lower down the river of its flow, nor pen it back upon the lands of a neighbour 
higher up. Riparian rights and obligations are proprietary, being natural incidents of the ownership or lawful possession of 
the land abutting on the stream or river. They turn on who owns the riverbank, not the riverbed. 

Where there are two contiguous parcels of land and one is higher than the other, the higher proprietor is not liable merely 
because surface water flows naturally from its land to the lower land. Surface waters, while distinct from natural 
watercourses, are those that flow naturally onto land, as distinct from water artificially brought to or concentrated on land 
and allowed to escape. The higher proprietor may be liable if surface waters are caused to flow onto the lower land in a 
more concentrated form than they naturally would. An example would be if a water channel were constructed and the 
levels or conformations of the higher land altered, so as to cause the flow of surface waters onto the lower land to be 
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increased at any particular point. On the other hand, if a more concentrated flow occurs simply as a result of the higher 
proprietor's natural use of its land, generally there will be no nuisance. Whether a use is natural is determined in the light of 
all of the circumstances, including the purposes for which the higher land has been used and the manner in which the flow 
of water is increased.  

The lower proprietor may recover damages from, and where appropriate obtain an injunction against, the higher proprietor 
for altering the natural flow of surface waters. Further, the lower proprietor is entitled a degree of defensive self-help. It can 
put up barriers and pen back even the natural, unconcentrated flow of water, as well as the altered flow. It can do so even if 
doing so damages the higher proprietor's land, so long as it uses reasonable care and skill and does no more than is 
reasonably necessary to protect the enjoyment of its lower land. However, the lower proprietor's right to defend its land by 
erecting barriers is generally restricted to penning the water back on the higher land. It does not entitle the lower proprietor 
to divert the water onto the land of a third proprietor, if the water would not have naturally done so . 

Acts necessary for the ordinary use and occupation of land do not constitute nuisance. However, such acts must be done 
in a reasonable and proper manner and not involve an unnatural or unusual use.” 

 
Here the Council works had created a nuisance a conclusion reached unanimously by the Court of Appeal. 
 
The Court of Appeal also concluded unanimously that the statutory defence raised could not succeed. 
 
As to the defence under section 45 of the Civil Liability Act the Court of Appeal concluded the works that caused the nuisance 
were not roadworks within the meaning of the Roads Act, because the construction was undertaken by reason of the Council's 
duties as a drainage authority under the Local Government Act, 1993 and not for the purpose of facilitating the use of the road 
as a road. The Council managed its stormwater system separately from its road programme. Drainage culverts, as distinct 
from table drains, were not funded from the roads budget or managed as part of the road. The Council managed its 
stormwater system separately from its road programme. Drainage culverts, as distinct from table drains, were not funded from 
the roads budget or managed as part of the road. The Court of Appeal unanilously held the wrks were not roadwors and the 
section 45 defence was not available. 
 
Emmett JA noted: 

“ The Council's actions in relation to the design of the drainage system, the incapacity of the 1200mm pipe and the 
inadequacy of the Elrond Drive culvert do not involve a failure to carry out roadwork.” 

 
The section 43A defence also failed as the claim was not "based on" Council's exercise or failure to exercise a statutory power 
within the meaning of s 43A of the Civil Liability Act. As noted by Leeming JA:”Gales' claim was in large measure not based 
upon an alleged failure to carry out or to consider carrying out work. 
 
Emmett JA concluded: 

“The application of s 43A is limited to proceedings for civil liability to which Part 5 of the Liability Act applies. However, it 
applies only to the extent that the liability is based on a public or other authority's exercise of, or failure to exercise, a 
special statutory power conferred on the authority. Assuming a special statutory power is involved, the anterior question is 
whether the proceedings were proceedings for civil liability, in which the liability was based on the Council's exercise of, or 
failure to exercise, a special statutory power conferred on it. A clear distinction is drawn in the legislation between a liability 
that is based on the exercise of, or failure to exercise, a special statutory power, and an act or omission involving an 
exercise or failure to exercise such a power  

Gales' claims are not based on any allegation that the Council failed to exercise a particular statutory power or that it 
exercised a particular power negligently or unreasonably. Rather, Gales sues in nuisance, not for breach of statutory duty, 
in relation to the continuing operation of the Council's stormwater drainage network. It is a misconception to suggest that 
Gales' claim is based on the Council's exercise of any particular statutory power. Accordingly, s 43A has no application to 
the proceedings.” 

 
And the final words were saved for the froglets as it was only reasonably forseeable losses that were compensable. The Court 
of Appeal concluded that it was not forseeable that the land would become inhabitated by a threatened species of froglets as a 
consequence of the nuisance and damages should not be awarded as a consequence of the loss of use or diminution in value 
of the land resulting from the establishment of the wallum froglet colony although other losses were compensable.  
 
The application of the various Civil Liability Act defences to nuisance claims is no longer in doubt.  
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A section 45 defence will only ever apply to roadworks and drainage works cannot be wrapped up in the description of 
roadworks to bring a Council’s activities on its drainage system within the scope of works covered by the statutory defence for 
roadworks. 
 
Further a nuisance claim is not a claim based on an alleged failure to exercise a statutory power. Accordingly the Section 43A 
defence can have no application. 
 
A rather soggy outcome for Tweed Shire Council and the Gales and much more than a nuisance for the Council’s ratepayers. 
 
State Liable for Fall from Train 
 
The Supreme Court of NSW has recently found liability on the part of State of NSW for injuries sustained by Corey Fuller-
Lyons, who fell from a train whilst eight years old. 
 
On 29 January 2001 Fuller-Lyons was found by a motorist, covered in blood near the side of the road in Dora Creek.  Earlier in 
the day Fuller-Lyons had boarded a train at Sydenham with his two elder brothers.  The three boys had changed trains at 
Central and boarded a train to Newcastle.  Corey exited the train not long after it departed from Morisset Station.  According to 
the Police report, after falling from the train he missed a power line before hitting the ground and sliding for approximately 
20 metres. 
 
The issue in the proceedings brought by Corey was the operation of the train doors.  Corey Fuller-Lyons contends that he 
became accidentally trapped in the doors of the train when they closed on departure from Morisset Station.  Fuller-Lyons 
alleged that on the train in question there was a failure to commission “traction interlock” which the train was fitted with.  If that 
was operational then that would have prevented the train from leaving Morisset Station while the doors could not close.  Fuller-
Lyons also alleged that the State was negligent as staff had Morisset Station had not observed that the doors had not closed.  
The State denied that it had been negligent and argued that it should be found that Fuller-Lyons interfered with the doors with 
the assistance of his brother.   
 
The matter came on for hearing before Justice Beach-Jones in the Supreme Court at Sydney.  Justice Beach-Jones 
determined that there was not negligence on the part of the State by failing to commission the traction interlock system, 
however there was negligence in the failure of the staff at Morisset Station to observe the gap in the door and also parts of 
Fuller-Lyons’ body protruding before signalling for the train to leave the station.  The judge did not accept the contention of the 
State that the brothers were present when Corey fell and they had all been fiddling with the doors.   
 
Justice Beach-Jones noted in his judgment: 

“I’ve described the curved platform at Morisset Station.  The practical effect of that curvature and these provisions of the 
operations manual are such that, if there was a CSA present on the platform at Morisset, then the guard could rely on them 
to be satisfied that ‘no person is observed to be caught in the doors’, as referred to in this manual. 

These instructions to staff simply reflect the obvious position that, especially in light of the adoption of the door security 
policy with a ‘motorised door locking system’ and in the absence of technology designed to either detect doors that have 
remained open or disable the train from running if there are doors that have not locked, it was the responsibility of staff to 
make an observation that the doors were properly closed before the train departed to either avoid or minimise the risk of 
passengers being caught (whether or not as a result of interfering with the doors).  This was the minimum standard 
required to be met to display the ‘height agreed precaution’ referred to in Henwood.  In the case of the doors on the 
Number 1 side at the Number 2 end of DJM8124 at Morisset Station that observation at least had to be made by the CSA 
given the curved nature of the platform.  The adoption of such a system leaves open the possibility adverted to during the 
hearing that small impediments that prevented the door opening might not be observed with the exercise of reasonable 
care by the CSA.  However, the finding that I have made of the level of interference with the doors is inconsistent with the 
CSA having exercised reasonable care at that point.  The minimum degree of protrusion of Corey’s body that would have 
prevented the doors closing should have been observed by the CSA but was not.” 

 
Justice Beach-Jones concluded that: 

“in this case had the CSA made a proper observation then, consistent with the operations manual, he would not have given 
any signal to Mr Meiforth [the train guard] and the train would not have departed.  No doubt this would have led to the 
doors being opened and then locked.  In these circumstances he would not have exited.” 
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Given Fuller-Lyons’ age there was no deduction for contributory negligence. 
 
It will be interesting to see if an appeal eventuates. 
 
Court Reluctant To Order Reinstatement  
 
The Fair Work Act 2009 (FWA) gives a Court extremely wide power to provide a remedy for employees dismissed in breach of 
its provisions, including an order for compulsory reinstatement. 
 
In many cases, however, once there has been a termination of employment (whether wrongful or not), the relationship of 
employer and employee is found to have broken down to such an extent that reinstatement is not considered a reasonable 
remedy. 
 
The Federal Court of Australia recently considered these issues in Russell v Institution of Engineers Australia t/a Engineers 
Australia [2013] FCA 1250. 
 
Russell was employed by the Institution of Engineers Australia t/a Engineers Australia in a senior position as its General 
Manager, Northern Division. She had occupied that position continuously since October 2003. In the ten year period during 
which she was employed she entered into three formal employment contracts, the last of which was dated in 2 February 2009. 
Russell was 63 years of age.  
 
On 4 September 2013, the employer purported to terminate Russell’s employment. Notice of that purported termination was 
given by email sent by the Executive General Manager of the employer at 1.13 pm on that day. She was required to leave the 
employer’s premises immediately. 
 
The parties referred their dispute to Fair Work Australia for conciliation. The dispute was not resolved by that organisation. 
 
Russell commenced proceeding in the Federal Court alleging that she was dismissed in contravention of general protection 
provisions in the FWA and in breach of her current employment contract. She sought declaratory relief, statutory 
compensation, damages for breach of her current employment contract and the imposition of a pecuniary penalty on the 
employer. She also sought reinstatement.  
 
The essential grounds that Russell alleged entitled her to relief were: 
 

� that the employer terminated her employment because she was on sick leave and therefore for a prohibited reason in 
contravention of s 352 of the FWA;  

� that, under her contract, she was entitled to make a complaint in relation to her employment including in relation to any 
consideration being given to terminate that employment, and that her employment was terminated in order to prevent 
her from making a complaint in contravention of s 340(1)(b) of the FWA; 

� that her employment was terminated because of her age contravened s 351 of the FWA; and 

� that she was entitled to take paid personal leave on account of illness under the National Employment Standards and 
that, when the employer terminated her employment because she was absent on sick leave, the employer contravened 
s 44 and s 97 of the FWA. 

 
Significantly, Russell sought an interim order, pending the final hearing of her proceedings, that she be reinstated to her 
position. She gave evidence to the Court that the termination of her employment deprived her of an opportunity to salary 
sacrifice larger amounts into superannuation over the next two years. She gave evidence of discussions with her superiors 
concerning her plan to retire in December 2015. 
 
Russell also said that she would have difficulty in obtaining suitable alternative employment because of her age, and also 
because of the circumstances of her termination.  
 
For the employer, there was evidence that Russell’s position had been advertised, and a replacement selected to perform the 
role.  
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The Court was satisfied that there was a serious and live contest as to whether the employer’s dismissal of Russell was for 
one of the prohibited reasons relied upon by her, particularly whether her dismissal was taken for the reason that she was 
absent from work on sick leave.   
 
The next relevant enquiry was whether the “balance of convenience” supported an interim order for reinstatement. The Court 
held it did not. 
 
The Court was of the view that as far as reputational damage is concerned, most of that damage had already been done and 
was unlikely to be significantly repaired by any interim order. Also, Russell’s plans concerning superannuation were held not to 
be a relevant factor – the Court said “She can always ameliorate the effect of the termination of her employment on her 
superannuation plans by making a lump sum contribution”. 
 
Weighing heavily in the balance, and pointing against an order for reinstatement, were the facts that the relationship between 
Russell and senior executives of the employer had deteriorated to such a point that there is no trust and confidence remaining 
on either side of that relationship; and that the employer had employed a replacement for Russell who was due to commence 
employment within a week. 
 
So, Russell must now await a final hearing of her claim, without retaining the benefits of ongoing employment.  
 
Considering the matters raised in this decision, it is evident that it will be rare indeed where a Court is willing to grant 
reinstatement to a senior executive once termination has taken place.  
 
Workers Compensation Roundup 
 
A Romp In The Motel Whilst On Business- Workers Compensation Benefits   
 
Workers compensation benefits in Australia extend to injuries sustained by employees whilst they are on a temporary absence 
for work related to their employment where a person’s employment requires them to be away from home on business.  The 
Courts have been called on to consider a wide variety of circumstances where employees have been injured to determine 
whether or not the entitlement to compensation should extend to activities undertaken by an employee whilst they are away 
from home.   
 
Justice Nicholas of the Federal Court was called on to consider a claim by an employee who was injured whilst having sex in a 
motel room whilst she was in a country town to meet colleagues and carry out budget reviews and conduct training.  The 
employee was injured when a light fitting attached to the wall behind the bed was pulled off during her sexual encounter and 
struck her in the face causing injuries which required hospitalisation. 
 
The employee claimed compensation as she was temporarily absent from work and her injuries were sustained during that 
absence. 
 
The Courts have concluded that whilst on a temporary absence from work activities undertaken by an employee can take the 
employee outside the ordinary course of employment.   
 
The NSW Court of Appeal in Watson v Qantas Airways Limited found that an employee may take himself or herself outside 
the course of their employment (which would otherwise be continuing) by engaging in an activity unrelated to the employment 
and not positively supported by the employer. 
 
Nicholas J’s judgment determined that sex with a friend in a motel room during a work trip was not one of those activities that 
takes an employee outside the ordinary course of employment however the High Court has now considered the claim and 
confirmed, although not unanimously, that more than presence at a location for work is required to give rise to an entitlement 
to workers compensation. 
 
The woman who in the judgment is known as PVYW, brought a claim for compensation under the Comcare legislation, her 
employer being subject to the Commonwealth Employer Compensation Regime. 
 
Section 6(1)(c) of the Safety, Rehabilitation and Compensation Act 1988 provides that an employee’s injury may be treated as 
having arisen out of, or in the course of, his or her employment, if it was sustained while the employee was temporarily absent 
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from the employee’s place of work undertaking an activity associated with the employee’s employment or at the direction or 
request of the Commonwealth. 
 
It was necessary for the High Court to determine whether or not the activity in which the employee was engaged was 
sufficiently connected with her employment to constitute an activity undertaken in the course of her employment. 
 
When the claim originally proceeded to hearing the Tribunal determined that the employee was not entitled to compensation.  
The Tribunal found that it was insufficient for the employee simply to be at a particular location during an interval or interlude in 
an overall period or episode of work for liability to arise.  The Tribunal held the activities engaged in during that interval which 
led to the employee’s injury must be expressly or impliedly induced or encouraged by the employer.  There needed to be a 
nexus with the employment. 
 
Nicholas J did not agree.  Nicholas J concluded: 

“In considering the correctness of the proposition that an interval or interlude is interrupted when an employee embarks 
upon “a private activity” a question arises as to what that expression actually means. If it means no more than an activity 
“unrelated to employment” then it merely states a conclusion which can only be arrived at upon a consideration of all 
relevant factors. But if it was intended by the Tribunal to mean an activity usually undertaken in private then it does not 
provide any assistance in determining whether an interval or interlude in an overall period or episode of work involving an 
overnight stay at a motel has been interrupted. Many of the activities which an employee might be expected to engage in 
during such a stay are engaged in private.” 

 
Nicholas J concluded that the issue which needed to be determined was whether it was open to the Tribunal to hold that the 
employee was not in the course of employment at the time she suffered her injuries.  
 
Nicholas J found that: 

“It was necessary to look at the temporal relationship between the employee’s employment and the injuries suffered by her.  
The temporal relationship between the injuries and her employment was that her injuries were suffered whilst she was at a 
particular place where her employer induced or encouraged her to be during an interval or interlude between an overall 
period or episode of work.  Absent serious and wilful misconduct or an intentionally self inflicted injury, an employee who is 
at a place at which he or she is induced or encouraged to be by his or her employer during an interval or interlude in an 
overall period or episode of work will ordinarily be in the course of employment.  While it is true that in determining whether 
an injury occurred in the course of employment regard must always be had to the general nature,  terms and circumstances 
of the applicant’s employment, there was nothing of that description in the present case which would justify that the interval 
or interlude was interrupted by the applicant’s lawful sexual activity.” 

 
However the High Court has confirmed that it is not only misconduct that takes a worker outside the protection provided on an 
a temporary absence for work, where an injury occurs as a consequence of an activity, that activity must have some 
connection with employment and: the majority judgement confirmed has confirmed: 

“that for an injury occurring in an interval in a period of work to be in the course of employment, the circumstance in which 
an employee is injured must be connected to the inducement or encouragement of the employer. An inducement or 
encouragement to be at a particular place does not provide the necessary connection to employment merely because an 
employee is injured whilst engaged in an activity at that place.” 

 
The majority of the High Court concluded: 

“Because the employer's inducement or encouragement of an employee, to be present at a particular place or to engage in 
a particular activity, is effectively the source of the employer's liability, the circumstances of the injury must correspond with 
what the employer induced or encouraged the employee to do.” 

 
The question will be whether the employer induced or encouraged the employee to engage in the activity that caused the 
injury. 
 
The High Court confirmed that where an activity was engaged in at the time of the injury, the relevant question is not whether 
the employer induced or encouraged the employee to be at a place. An employer's inducement or encouragement to be 
present at a place is not relevant in such a case. The important issue is the mode of injury and the nature of the activity that 
caused the injury. 
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The majority of the High Court noted: 

“An injury occurring to an employee by reference to or associated with a place where the employee is present may involve 
something occurring to the premises or some defect in the premises. For example, if the light fitting in this case had been 
insecurely fastened into place and simply fell upon the respondent, the injury suffered by her would have arisen by 
reference to the motel. The employer would be responsible for injury because the employer had put the respondent in a 
position where injury occurred because of something to do with the place. Liability in those circumstances is justifiable. 
Liability for everything that occurs whilst the employee is present at that place is not.” 

 
As can be seen the ordinary incidences of the presence at the motel if they cause injury would be compensable but not the 
activity that caused the injury. 
 
An inducement or encouragement to be at a particular place does not provide the necessary connection to employment 
merely because an employee is injured whilst engaged in an activity at that place. 
 
The injury during the night in the motel occurred during an interval covered by workers compensation benefits but not from an 
activity that was induced or encouraged by the employer. 
 
As can be seen, temporary absences from work on business can and do give rise to novel claims. Where an employer 
requires its employees to be away from home on business there are added risks for an employer as injuries sustained by an 
employee during the absence will be compensable in the absence of serious or wilful misconduct or an intentionally self 
inflicted injury. However not all activities that a worker engages in will have a connection with employment sufficient to ground 
a claim for workers compensation. 
 
Workers Compensation Journey Claim  -  The Decisions Continue 
 
In our November newsletter we discussed the decision of Arbitrator Douglas in Mitchell v Newcastle Permanent Building 
Society Limited (2013).  Ms Mitchell had suffered her injury when she tripped over tree roots whilst walking to her car after 
work.  She was unsuccessful in her claim as Arbitrator Douglas determined there was no link between her employment as a 
loan processing officer and tripping over the tree roots. 
 
The worker appealed the decision and Deputy President Kevin O’Grady delivered his decision on 22 October 2013. 
 
The Deputy President determined that there was only a tenuous link between Ms Mitchell’s employment as a loan processing 
officer and tripping over the tree roots.  Whilst there was a link in that tripping over the tree roots would not have occurred had 
Ms Mitchell not have been making that journey home from work, the link was too remote to be considered as a real and 
substantial connection.  In other words, the journey was undertaken merely as a consequence of her being employed. 
 
The Deputy President has made it clear the legislative intent of the amendments to the journey provisions was to abolish the 
entitlement of workers to compensation in respect of journey claims except in those circumstances where there is a real and 
substantial connection to employment.  We expect claims that are lodged in the future will focus on “dual purpose” journeys 
whereby workers are undertaking employment tasks such as taking work home or making work related phone calls whilst in 
transit.  Noting the typically beneficial interpretation of legislation by the Workers Compensation Commission, we expect these 
types of claim may have greater prospects of success. 
 
CTP Roundup 
 
Gratuitous Care and the Lifetime Care and Support Scheme 

 
The much anticipated decision of the High Court in John Daly v Alexander Thiering & Ors was been delivered and clears the 
way for CTP insurers to close their books on gratuitous care claims  for participants in the Lifetime Care and Support Scheme 
(the “Scheme”). 
 
Alexander Thiering suffered catastrophic brain injuries in a motor vehicle accident on 20 October 2007.  He was rendered 
tetraplegic and he was admitted as a permanent participant of the Scheme. 
 
Mr Thiering received personal care and domestic assistance from the Scheme.  Additionally, a significant component of his 
care and assistance requirements were provided by his mother, Mrs Thiering.  She provided those services gratuitously with 
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the Scheme’s agreement.  The assistance that Mrs Thiering provided was incorporated in assessments of Mr Thiering’s 
requirements that were prepared by the Scheme.  That is, the Scheme allocated responsibility for provision of a portion of Mr 
Thiering’s care requirements to his mother. 
 
Mr Thiering sought to recover damages for the gratuitous assistance pursuant to Section 128 of the Motor Accidents 
Compensation Act 1999.   
 
The responding insured (via his CTP insurer), John Daly, argued that Section 130A of the Motor Accidents Compensation Act 
1999 (MACA; since repealed) precluded payment of damages for gratuitous care to a claimant who was a participant of the 
Scheme. 
 
In the first instance, his Honour Justice Garling in the Supreme Court decided that a Scheme participant was entitled to 
recover damages for gratuitous assistance (then in accordance with Section 128 of the Motor Accidents Compensation Act 
1999). 
 
The issue then found its way to the Court of Appeal, which held that Section 130A did not preclude an award of damages to a 
Scheme participant for gratuitously rendered care and assistance.  Mr Daly appealed that question to the High Court.  The 
High Court delivered its judgment on 6 November 2013.   
 
Legislative amendments preceded the High Court’s deliberations and addressed the Court of Appeal’s decision. On 25 June 
2012 amendments to both MACA and the Motor Accidents (Lifetime Care & Support) Act 2006 (LCSA) were introduced.  
MACA sections 141A and 43A arose.  Those amendments clarify that: 

� the scheme is responsible for payment of care needs for participants; 

� the scheme is not obliged to pay for gratuitous care or care provided by a provider who is not approved; and 

� CTP insurers are not liable to pay for the care needs of participants. 
 
These statutory changes were introduced by the Motor Accidents (Lifetime Care & Support) Schemes Legislation Amendment 
Act 2012.  That Act received assent on 25 June 2012.  The provisions concerning the date on which the provisions took effect 
are found at Part 3 of the first schedule to the amending Act and at Schedule 5, Part 10 of MACA. Those provisions say that 
the amendments “apply in relation to any claim made on or after the relevant date”.   
 
The relevant date is the date on which the Bill for the Amending Act was introduced into parliament.  The Bill was introduced 
on 30 May 2012.  The amendments therefore applied to claims made after 30 May 2012.   
 
Claim is defined as “a claim or request for payment in relation to treatment and care needs made to a licensed insurer or the 
(scheme)”.   
 
Therefore the High Court’s deliberations concerned availability of entitlements during the period 1 October 2007 to 30 May 
2012 only. 
 
Despite the limited applicable time period, a considerable potential liability to insurers existed.  That liability was estimated to 
exceed $40 million. 
 
The High Court reversed the decisions by Garling J and the Court of Appeal.  Their Honours unanimously, concluded that 
Section 130 of the Motor Accidents Compensation Act 1999 precluded payment of damages to claimants for gratuitous care 
received while participants in the Scheme. 
 
That is, damages previously arising pursuant to Section 128 of MACA fall under the purview of the prohibition contained in 
Section 130A of MACA. 
 
A brief analysis of the High Court’s reasoning observes that their Honours rejected the notion that ‘provided for’ ought to be 
conflated with ‘paid for’.  The prohibition on damages attached to services that were provided during Scheme membership, not 
merely to services that were paid for. 
 
The door has been shut on gratuitous care claims for Lifetime Care and Support Participants. The consequence of this 
decision is that insurers ought not allow damages arising from provision of past gratuitous assistance when meeting claims 

 



brought by Scheme participants. 
 
Offers of Compromise During Administrative Review Proceedings 
 
The NSW Supreme Court in AAI Limited v Josipovic (No 2) has confirmed that offers of compromise in administrative 
challenges to CARS assessments can work despite declining in that case to award indemnity costs to a claimant who had 
pitched their offer below the damages awarded at the CARS assessment.  
 
Mr Josipovic was injured in a motor vehicle accident.  His claim was considered by a CARS assessor and a Section 94 
Certificate, awarding damages and costs, was issued. Damages totalled $118,633.60 and costs were allowed at $28,564.00. 
 
The insurer challenged the validity of the CARS assessor’s certificate via judicial review proceedings in the Supreme Court.  
Campbell J dismissed those review proceedings.  His Honour ordered the insurer to pay Mr Josipovic’s costs of and incidental 
to the proceedings. 
 
During the course of the Supreme Court review proceedings Mr Josipovic served an Offer of Compromise, purportedly in 
accordance with UCP Rule 20.26.  That offer relied on the following terms: 

“The (claimant) offers to settle this action on terms that a verdict or judgment be entered against the (insurer) in favour of 
the (claimant) in the sum of $125,000 plus costs as agreed or assessed.” 

 
Mr Josipovic sought to enforce the effects of UCP Rule 42.15A and he sought indemnity costs from the date of his Offer of 
Compromise.  The insurer resisted that application.  Three issues arose:  

� whether an offer in those terms during proceedings in the Court’s supervisory jurisdiction engaged UCPR 20.26; and 

� whether the Order issued in the proceedings, for their dismissal, was in fact an Order no less favourable to the claimant 
than the offer’s terms; 

� the technical adequacy of the Offer’s terms. 
 
His Honour observed that neither party could identify a precedent governing application of the rules concerning Offers of 
Compromise to proceedings that sought judicial review of an administrative decision. 
 
His Honour concluded that an Offer of Compromise pursuant to the Rules can have effect in proceedings of that nature.  The 
insurer submitted that its claim solely comprised a challenge to the legality of the CARS assessor’s decision and therefore an 
offer to accept a discount on that decision did not pertain to an actual issue at stake in the proceedings.  His Honour rejected 
this argument and observed that: 

 “the basal dispute between the parties was about the amount of damages payable.  The insurer’s legitimate purpose in 
challenging the legality of the decision of the claims assessor was not only to attain the proper satisfaction of an 
assessment of those damages according to law, but also, by that means, to bring about a reduction in the damages 
awarded by the assessor.”  

 
For this reason his Honour rejected the insurer’s argument and accepted that an Offer of Compromise that incorporated an 
offer concerning the value of the claim could be effective in the administrative review proceedings. 
 
He therefore answered the first two questions in the affirmative. 
 
However the Offer of Compromise failed pursuant to the third issue. 
 
UCPR 20.26 requires that an offer “must identify ... the proposed orders for disposal of the claim.”  In this instance such orders 
needed to include an order setting aside the CARS assessor’s certificate.  Without such an order the CARS assessor’s 
certificate stood and the insurer was required to pay the sum assessed.  There could be no basis for payment of the 
discounted sum (incorporated in the Offer of Compromise) in the absence of an order that set aside the certified sum.  That is, 
the insurer’s existing liability needed to be dissolved before a new agreement could be reached. 
 
His Honour observed that if the Offer of Compromise had been compliant in respect of this issue he would have concluded 
that dismissal of the insurer’s proceedings would have been no less favourable to the claimant than the terms of the offer, he 
would have concluded that the offer was a genuine attempt to settle the matter and presumably he would therefore have 
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allowed the indemnity costs provided for by the Rules. 
 
Finally, His Honour observed that the claimant did not articulate the Offer of Compromise as a Calderbank Offer in the 
alternative and accordingly his Honour was not prepared to treat it as such. 
 
The application for indemnity costs was dismissed. 
 
This decision illustrates that:  

� an Offer of Compromise in administrative law proceedings can enliven the cost provisions in the UCPR Rules; 

� an Offer of Compromise must incorporate terms that, if accepted, generate orders dealing with existing obligations 
emerging via a Section 94 Certificate; 

� a non compliant Offer of Compromise will not be treated as a Calderbank Offer in the absence of appropriate drafting 
and specific indication that such an outcome will be  pursued. 

 
Liquidator’s Sale By Expression of Interest: Chan v Four C Realty Pty Ltd (In Liq)  
 
Two recent Federal Court decisions guide Liquidators on how to minimise risk in conducting sales by expression of interest, 
and when a Liquidator will be granted approval on behalf of a company to enter a contract of more than 3 months duration.   
 
Background  
 
Four C Realty marketed projects for developers and had a rent roll.  On 25 July 2013 Liquidators were appointed to Four C 
Realty.  The company’s key assets were rights to receive commission income upon settlement of 58 contracts for sale off the 
plan.  The company was usually paid half of the commission on exchange of contract and the balance when a contract 
completed.  If a contract did not complete the company was liable to refund the developer for commission received.  Some 
contracts were due to settle in 2016, so the company had contingent liabilities until 2016. 
 
Liquidators’ Sale Process 
 
The Liquidators announced by letter that the company’s business would be sold by expression of interest (EOI) and stated that 
they intended to sell the business to one or more existing shareholders as the business would not be attractive to independent 
purchasers.  The letter also provided that the EOI period would close next day.  Chan and Chen each received the letter. 
 
Chen then made an offer.  The same day the solicitors for the Liquidators wrote to both the solicitors for Chen and the 
solicitors for Chan stating Chen had made an offer, notified the Liquidators’ intention to close the business at the end of 
trading the following day due to ongoing losses of $16,000 per month, and said they would accept an appropriate offer the 
following day due to concern to achieve a prompt sale to avoid deterioration in the value of the rent roll. 
 
The next day Chan made an offer to the Liquidators to purchase the business for a greater cash component with security over 
land for instalments and an indemnity in relation to the company’s contingent liability to refund commissions to developers until 
2016. 
 
Four days later by letter dated 13 August 2013 the Liquidators informed Chan that they “accepted her offer”.  Separately they 
notified Chen in writing that they rejected his offer. 

� Five days later the Liquidators’ solicitors wrote to the solicitors for each of Chan and Chen and stated that they had 
doubts that their agreement with Chan was final and binding and that they had received a higher offer from Chen than 
Chan’s offer, and if there was no binding agreement with Chan, they believed it was in the interests of creditors for the 
sale process to be reopened.   

� Shortly after that Chan commenced proceedings against the company in liquidation, the Liquidators and Wenlyan Pty 
Ltd (the company’s major shareholder, controlled by Chen).  She sought an order under section 477(2B) of the 
Corporations Act and the Liquidator’s supported her application in that respect. 

 
Issues for the Court to decide  
 
Had the Liquidators had entered a binding agreement with Ms Chan, if so, what were its terms, and if an agreement existed, 
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 whether approval should be granted to the Liquidators retrospectively under section 477(2B) for the company to enter into and 
complete a contract with Ms Chan?   
 
Key elements of the Court’s decision 

Agreement with Chan binding 

The Court found that the Liquidators and Ms Chan intended to be immediately bound by the terms agreed as communicated in 
the letter from the Liquidators dated 13 August 2013 but that they intended to have the terms of their agreement restated in a 
form which was to be more detailed or precise, but no different in effect. This finding was based on the terms of the 
Liquidators’ letter and the surrounding circumstances.   
 
In this sense the case was in the first of the three classes of case identified in Masters v Cameron.  The Court restated the 
principles in Masters v Cameron. 

Principles governing approval under s477(2B) for contracts over 3 months duration 

A Liquidator should seek the Court’s approval under section 477(2B) of the Corporations Act before the company enters into 
an agreement for a term of more than 3 months.  However, in certain circumstances, retrospective approval from the Court 
may be obtained. The Court granted retrospective approval in this case, under section 1322(4)(d) of the Corporations Act. The 
principles Courts apply in determining whether to grant approval under section 477(2B) are: 

� The Court will not usually interfere in the commercial judgment of a liquidator in exercising his or her powers unless 
there is a lack of good faith, an error in law or principle or real and substantial grounds for doubting the prudence of the 
liquidator’s decision. 

� The same approach applies when a liquidator seeks to be authorised to enter into a particular transaction on behalf of a 
company, the terms of which require assessment on a commercial basis. 

� A Court will not give approval to enter an agreement if its terms are unclear. 

� The Court will or will not approve entry into a particular agreement.  The Court will not develop a different agreement for 
the liquidator to enter into on the company’s behalf on preferable terms. 

� The Court will review the liquidator’s proposal that the company enter the particular agreement, taking heed of his or her 
commercial judgment and knowledge of all circumstances of the liquidation to satisfy itself that there is no error of law, 
exercise of bad faith or improper conduct and decide whether there is a good reason to intervene to ensure the 
expeditious and beneficial administration of the winding up. 

� Usually approval will be granted only where the transaction assists in the winding up or in the proper realisation of 
company assets.  

� An assessment will be made of whether the proposal is in the interests of those concerned in the winding up. 
 
Examples of asset sale campaigns which Liquidators have conducted, and which have withstood the Court’s scrutiny 
 
In the judgment in Chan, the Court referred to another 2013 case in the Federal Court in Wentworth Metals Group Pty Ltd v 
Leigh and Owen (as liquidators of Bonython Metals Group Pty Ltd).  That decision illustrates how liquidators can take a 
number of steps to safely conduct a competitive sale process without fear of being successfully sued.  In Wentworth Metals 
the Liquidators decided to sell the company’s main asset to a particular buyer and a competing offeror applied under section 
1321 of the Corporations Act to appeal the liquidators’ decision and also for an interlocutory injunction preventing the 
Liquidators from proceeding with the sale. 
 
In Wentworth Metals the Liquidators had received several offers after the beginning of the sale process, including the offer 
from the plaintiffs.  The Liquidators later conducted negotiations with the various bidders with the aim of improving their offers.  
Near the end of that process, the Liquidators decided they would not accept the plaintiffs’ offer but did not inform the plaintiffs 
at the time.  Rather they asked the other bidders for their highest and best offers, and accepted one such offer.   
 
In Wentworth Metals, the Court dismissed the plaintiffs’ application for an injunction because it found the Liquidators were not 
obliged to consult the plaintiffs and give them more than one opportunity to improve the terms of their bid.  This finding arose 
in circumstances where firstly, the Liquidators notified all bidders of the steps to be taken during the bidding process and the 
Liquidators informed bidders that they reserved their rights to deal with any bidder as they saw fit; secondly, the Liquidators’ 
decision to operate under short deadlines was appropriate in light of their business judgment against a background of rapid 
and fluid negotiations; thirdly, the Liquidators were not obliged to get a valuation of the asset they were selling and they were 
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entitled to use a competitive sale process to realise the asset; fourthly, the plaintiffs could not satisfy the Court that as a matter 
of principle, the Liquidators must engage in ongoing dialogue with them about the Liquidators’ concerns as to the adequacy of 
the plaintiffs’ bid.  The offer the Liquidators accepted was superior in a number of respects to the offer which the plaintiffs had 
submitted.   The Court found that the plaintiffs had not established a prima facie case that the Liquidators had acted 
unreasonably and the sale process was defective.   
 
Conclusion 
 
Chan v Four C Realty should enable liquidators to exercise commercial judgment in certain situations involving multiple, 
antagonistic bidders seeking to buy a business, in the knowledge that they can bind the company to an asset sale agreement 
and obtain retrospective Court approval under section 477(2B) where required, if the circumstances do not permit them to 
obtain Court approval first. 

 
 

 

 
 

Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  
This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 

specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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