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Welcome to our latest edition of GD NEWS that brings to you information on new trends and 
issues that impact on employment and the insurance market in Australia. We can be contacted at 
any time for more information on any of our articles. 
 
Unfair Contract Term Legislation to Apply to Insura nce Policies 
 
The Commonwealth Government’s Natural Disaster Insurance Review that was undertaken 
following the storms, floods and cyclones that affected many parts of Queensland and some parts 
of Victoria in late 2010 and early 2011 has now published its final report. Whilst media reports 
have highlighted the fact that the Government intends to pass legislation that will require 
insurance policies to adopt a standard definition of “flood” the recommendations in the report if 
implemented will have a much greater impact on insurers and the insurance landscape in 
Australia, particularly as the report recommends that the unfair contract term legislation in 
Australian Consumer Laws that came into effect from 1 July 2010 should apply to insurance 
policies. 
 
Recommendation 37 of the report advocates: 

“ That, in order to give general insurance policyholders the same legal remedies as other 
consumers, unfair contract terms laws be applied to general insurance.” 

 
Unfair contract term legislation was introduced to Australia by the Trade Practices Amendment 
(Australian Consumer Law) Act. Before the introduction of the legislation the Australian 
Government released a consultative paper on options for dealing with unfair terms in insurance 
contracts.  The Senate Economics & Legislation Committee recommended that the Trade 
Practices Amendment (Australian Consumer Law) Bill and its proposed unfair terms in contracts 
regime should apply to insurance contracts.  However the State Economics & Legislation 
Committee noted that Section 15 of the Insurance Contracts Act, 1984 would operate to prevent 
some or all of the unfair contract term provisions in the legislation from applying to terms in 
insurance contracts. When the unfair contract term legislation commenced on 1 July 2010 it did 
not apply to insurance contracts. 
 
However recommendation 37 of the Natural Disaster Insurance Review will renew debates about 
the application of the unfair contract term legislation to insurance contracts. 
 
The 2010 consultative paper considered five possible options that could be pursued to prevent 
consumers (including third party beneficiaries) from suffering detriment due to terms in standard 
form insurance contracts which are unfair or harsh. The options were:   

• The status quo be maintained and any problems be addressed through the operation of 
Section 14 of the Insurance Contracts Act and the application of the duty of utmost good 
faith. 

• Section 15 of the Insurance Contracts Act would be amended to permit the unfair term 
provisions in the Trade Practices Amendment (Australian Consumer Law) Act to apply to 
insurance contracts. 

• The Insurance Contracts Act be amended to include remedies relating to unfair contract 
terms along the lines of those that were to be introduced by the Trade Practices 
Amendment (Australian Consumer Law) Act. 

• Modifying the duty of utmost good faith in the Insurance Contracts Act to address 
concerns. Amendments could include reversing the onus of proof so where an insurer is 
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 relying on a term in the contract that is the subject of an allegation by the insured that it is in breach of the duty of 
utmost good faith, the insurer must demonstrate it’s reliance on that term is not in breach of the duty of utmost good 
faith. 

• Encourage industry self regulation to better prevent use of unfair terms by insurers.  The suggestion here is that there 
could be a specific section dealing with the issue in the General Insurance Code of Practice. 

It appears that the second option in the 2010 Consultative paper found favour with the Natural Disaster Insurance Review 
Committee.  
 
Currently the unfair contract terms legislation provides that a term of a consumer contract is unfair if: 

� it would cause a significant imbalance in the parties’ rights and obligations arising under the contract; and 
� it is not reasonably necessary in order to protect the legitimate interests of the party who would be advantaged by the 

term; and 
� it would cause detriment (whether financial or otherwise) to a party if it were to be applied or relied on. 

 
In determining whether a term of a consumer contract is unfair a court may take into account such matters as it thinks 
relevant, but must take into account: 

� the extent to which the term is transparent; 
� the contract as a whole. 

 
A term is transparent if the term is: 

� expressed in reasonably plain language; and 
� legible; and 
� presented clearly; and 
� readily available to any party affected by the term 

 
The following are examples of the kinds of terms identified in the legislation that may be unfair: 

� a term that permits one party (but not another party) to avoid or limit performance of the contract; 
� a term that permits one party (but not another party) to terminate the contract; 
� a term that penalises one party (but not another party) for a breach or termination of the contract; 
� a term that permits one party (but not another party) to vary the terms of the contract; 
� a term that permits one party (but not another party) to renew or not renew the contract; 
� a term that permits one party to vary the upfront price payable under the contract without the right of another party to 

terminate the contract; 
� a term that permits one party unilaterally to vary the characteristics of the goods or services to be supplied, or the 

interest in land to be sold or granted, under the contract; 
� a term that permits one party unilaterally to determine whether the contract has been breached or to interpret its 

meaning; 
� a term that limits one party’s vicarious liability for its agents; 
� a term that permits one party to assign the contract to the detriment of another party without that other party’s consent; 
� a term that limits one party’s right to sue another party; 
� a term that limits the evidence one party can adduce in proceedings relating to the contract; 
� a term that imposes the evidential burden on one party in proceedings relating to the contract; 
� a term of a kind prescribed by the regulations created pursuant to the legislation. 

 
The above list is not exhaustive nor is it intended to be exhaustive. 
 
Courts have the power when dealing with unfair contract terms to make orders: 

� declaring a contract void from the start  
� declaring a term an unfair term 
� declaring terms of the contract are void 
� varying terms  
� preventing enforcement of terms 
� directing refunds of money 
� ordering compensation 
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So will these provisions apply to insurance contracts? It appears so if the recommendations are adopted by the 
Commonwealth Government. However we will need to wait and see whether or not all recommendations of the Natural 
Disaster Insurance Review Committee are adopted.  
 
A Confrontation In A Pub Followed By A Vicious Assa ult Outside – Who Is Liable? 
 
Owners and operators of licensed premises owe a duty to their patrons to take reasonable care to prevent them from being 
attacked by other persons who are aggressive or are likely to be aggressive because they are affected by alcohol. 
 
When a person is significantly injured by an intoxicated aggressor, they will often claim damages from the aggressor.  
However, the aggressor may not have the money to pay the damages award and claimants may seek to embroil the provider 
of alcohol in the claim. 
 
However, the duty of an operator of licensed premises is not absolute.  An operator of licensed premises is obliged to take 
reasonable care to prevent persons from being attacked however will not be liable for injuries sustained by patrons in assaults 
by an intoxicated patron where the operator has acted reasonably in managing confrontations between the patrons as can be 
seen from the recent decision of the NSW Court of Appeal in Cregan Hotel Management Pty Limited & Ors v Hadaway.   
 
Robinson and Hadaway were drinking at the Park Beach Hoey Moey Hotel in Coffs Harbour.  They each spent the afternoon 
and evening drinking at the hotel.  There was bad blood between the two of them.  During the course of the afternoon, there 
was a verbal altercation and a degree of physical altercation between them which was quelled by bar staff and the two were 
sent to separate areas of the hotel.  There was a subsequent occasion when there was a further verbal altercation when the 
two came across each other again and that altercation was quelled by the bar staff and security guards. 
 
Hadaway left the hotel and was subsequently assaulted by Robinson about 200 metres away from the hotel when he suffered 
injuries.  He commenced proceedings claiming damages against the owner of the hotel and the licensee/manager as well as 
Robinson. 
 
A District Court Judge found Robinson liable for the assault and battery and assessed damages at $1,161,368.  The Trial 
Judge also found the licensee/manager liable in negligence and assessed damages at $932,394.  The difference between the 
assessments was due to the fact that damages for intentional assaults are not restricted by the Civil Liability Act 2002 
damages regime. 
 
The Trial Judge determined an apportionment of liability between Robinson and the operator of the hotel and found that 
Robinson was 70% liable.  Such a finding provides little comfort to the operator as any judgment against the operator, even 
one for as little as 1% of liability renders the operator liable to pay the totality of damages assessed and leave the operator to 
recoup moneys from the assailant, who in all likelihood will be unable to meet their financial obligation to pay damages.  That 
is the way of coordinate liability in Australia. 
 
An appeal followed. 
 
The Court of Appeal closely examined the facts.  Giles JA, with whom President Allsop agreed, identified some of the key 
facts as follows: 

� Hadaway and Robinson had known each other for some years and Robinson had shared accommodation with 
Hadaway’s daughter and there had been a falling out of their friendship.  There was a considerable degree of deep 
seated ill will.  Hadaway maintained that Robinson had not paid his share of rent when he left the shared 
accommodation and had taken some of Hadaway’s household goods and power tools. 

� Both Hadaway and Robinson regularly drank at the hotel.  Robinson had worked at the hotel as a security guard.   

� On the day of the incident, there was at least a bar manager, a barman and two security guards.  The security guards 
were provided under contract to the operator of the hotel. 

� Hadaway had arrived at the hotel and set about venting his ill will against Robinson telling everyone he could that he 
had been ripped off by Robinson. 

� Hadaway had had four or five beers in the main bar when Robinson entered the main bar, grabbed him and slapped 
his face.  This confrontation was accompanied by loud verbal abuse and comments from Robinson like “let’s go 
outside and sort this out”.  
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 � The confrontation was broken up by the hotel staff and the two were allowed to remain in the hotel, although in 
separate areas of the hotel.  One was drinking in the bistro area and the other in the main bar. 

� Another confrontation occurred when Hadaway went back into the main bar.  During that incident, Robinson 
suggested to the hotel staff and security guards that they both should be thrown out so that Robinson could “punch his 
head in when we get outside”.  The bar staff and the security guard separated the two and Hadaway was told to go 
back to the bistro area and Robinson was told to stay in the main bar.   

� After four hours of further drinking, Hadaway left the hotel.  He was fairly well intoxicated and was going to a pizza 
shop a little distance away.  About 200 metres away from the hotel, he was confronted by Robinson.  Hadaway did not 
want to fight and had had too much to drink.  Robinson then assaulted Hadaway causing significant injury. 

 
A security consultant gave expert evidence that in exercising reasonable care for the safety of the hotel patrons, Robinson 
should have been ejected from the hotel following the second confrontation, or both should have been ejected at that time in a 
controlled manner where they would not be left together outside the hotel. 
 
Giles J confirmed that the hotelier, both under statute and common law, owed a duty of care to prevent injury from the violent, 
quarrelsome or disorderly conduct of other patrons.  In this case there was a foreseeable risk of harm to Hadaway at the 
hands of Robinson in another confrontation in the hotel and the risk of harm could not be said to be insignificant.  The question 
was whether a reasonable person in the position of the operators of the hotel would have ejected Robinson or ejected both in 
a controlled manner. 
 
Ejection of a disruptive patron is permissible pursuant to the Liquor Act 1982 which permits an operator of licensed premises 
to turn out violent, quarrelsome or disorderly persons.  Giles JA noted: 

“It was a reasonable response to the 5.00 pm confrontation to separate the respondent(Hadaway) and Mr Robinson 
within the hotel, notwithstanding the considerable aggression shown by Mr Robinson and reciprocal animosity from 
the respondent(Hadaway). The aggression included that Mr Robinson wanted the respondent to go outside so that 
they could "sort this out". The 5.30 pm confrontation could cast doubt on the efficacy of the separation after the first 
confrontation, but it did not exclude that reinforced separation would be effective. Moreover, the 5.30 pm confrontation 
did not erupt into violence, and rather was Mr Robinson again wanting to sort it out outside, with an invitation to hotel 
and security staff to throw them out. Mr Robinson wanted them to be thrown out so that he could punch the 
respondent's head in, and accompanied this by "I'll kill you": it was undoubtedly conveyed that if they were thrown out 
Mr Robinson would try to do serious harm to the respondent outside, although killing could not be taken literally. Of 
importance, implicit in the invitation to go outside and wanting to be thrown out was that Mr Robinson was not likely to 
do harm to the respondent while they were in the hotel - even less likely than at the time of the partly physical 5.00 pm 
confrontation when separation was a reasonable course.  

There were bar and security staff on hand, who had successfully quelled both confrontations and had reinforced the 
separation. Ejection of a disruptive patron was permissible, see Liquor Act 1982 (since repealed) ss 103(1), 103(3A) 
concerning turning out violent, quarrelsome or disorderly persons, but hotel patrons are entitled in general to take 
advantage of the hotel facilities and over-ready ejection infringes their rights; it is not to be done lightly. The appellants 
could have decided to eject Mr Robinson, or both the respondent and Mr Robinson, but the question is whether it was 
unreasonable for them to have continued their separation within the hotel. I am not satisfied that continuing the 
separation despite the second confrontation was unreasonable. 

 
Giles JA concluded that a breach of duty of care had not been established.  As Hadaway had not established a breach of duty 
of care, it was not necessary to consider whether or not the conduct of the hotel and licensee/manager had caused the injury.   
 
Basten JA in his judgment noted that in order for Hadaway to succeed, he needed to establish that: 

“(a) responsible staff in the hotel knew, or ought to have known, at the time that he left that there was a real risk of 
him being pursued and attacked by Mr Robinson, 

(b) that Hadaway left the premises when he did, and  

(c) that Robinson knew, or was in a position to know when Hadaway left the premises”. 
 
If those elements were established, there would then be a question as to what steps could reasonably have been taken to 
prevent Mr Robinson leaving the hotel, or otherwise to protect the plaintiff in the street. 



 
Basten JA noted that the aggressor (Robinson) was not ejected and Hadaway was not supervised by the hotel staff on his 
departure however agreed that the evidence did not establish that the separation of Hadaway and Robinson without ejecting 
Robinson constituted a breach of the hotel’s duty of care to Hadaway.   
 
As Basten JA noted: 

“the fact that an alternative course (ejection of Mr Robinson) was available did not demonstrate that separation was 
unreasonable”. 

 
At the end of the day, the Trial Judge’s decision against the owners and licensee/operator of the hotel was overturned and 
Hadaway is now left to recoup his damages solely from Robinson.   
 
Operators of licensed premises are continually confronted by altercations between patrons.  As can be seen, an altercation 
does not need to be followed by a decision to eject patrons.  The question of what is a reasonable response to a risk will 
always turn on the facts.  Here, an altercation between two regulars drinking at licensed premises was seen to be effectively 
managed by separation without the need for ejection and a confrontation by the two outside the hotel was not the 
responsibility of the operator of the licensed premises.  However, the determination of a case also turns on the way the case is 
presented.  In this case, there was no argument that the hotel ought to have stopped the service of alcohol to one or both of 
the patrons.  One wonders if a claim framed on that basis may have found favour with the Trial Judge and the Court of Appeal. 
 
Flood Insurance 
 
The National Disaster Insurance Review which was convened to examine issues concerning flood insurance following the 
2010 Queensland and Victoria floods published its findings to the public in November 2010 and is recommending an 
integrated solution to the availability and affordability of flood insurance. According to the Committee five essential 
requirements would need to be met to deliver a solution to Australians that ensures flood insurance is available and 
accessable. 
 
Those five essential requirements are: 

� “All home insurance, home contents insurance and body corporate insurance products need to include flood cover. 

� Discounted insurance premiums are needed for homes, home contents and home units in areas of medium and high 
flood risk, so as to render flood insurance affordable. 

� A mechanism is needed to fund the discounts that are to be offered for affordability purposes. 

� Insurers will need access to a government-sponsored reinsurance facility if they are to deliver flood insurance 
discounts without compromising their own commercial positions. 

� National coordination of flood risk measurement and mitigation is needed, in order to improve flood risk management 
for the benefit of the community generally and to ensure the continuing development of a competitive market for flood 
insurance.” 

 
The Committee has identified that the Commonwealth Government should create and fund an agency that would manage the 
national coordination of flood risk management and operate a system of premium discounts and a flood risk reinsurance 
facility, supported by a funding guarantee from the Commonwealth. 
 
A system of premium discounts is recommended to ensure that most purchasers of home insurance, home contents and 
home unit insurance policies in areas subject to flood risk are eligible for discounts against the full cost of flood insurance.  
 
It has also been recommended that the Commonwealth Government introduce a standard definition of flood in insurance 
policies in the form proposed in the ‘Reforming flood insurance: Clearing the waters’ consultation paper. The definition is: 

“Flood means the covering of normally dry land by water that has escaped or been released from the normal confines of: 
(a) Any lake, or any river, creek or other natural water course, whether or not altered or modified or 
(b) Any reservoir, canal or dam.’” 

 
It has not been suggested that flood insurance be made compulsory however the recommendations include that: 

� “That all home building insurance, home unit insurance and home contents insurance policies include flood cover. 
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� That all insurers offering small business insurance be obliged to include flood cover on an opt-out basis, instead of an 
opt-in/opt-out basis as at present, in all of their small business package policies. 

� That whenever flood cover is included in policies:  

� flood-specific sub-limits not apply; and 

� any excess that applies to flood cover be commensurate with that applicable to other insured perils.” 
 
On the issue of discounted premiums the following principles were recommended: 

� “premiums should rise with the level of flood risk; 

� those whose homes do not face a flood risk should not pay a flood premium; 

� there should be no cross subsidisation of premiums between policyholders; 

� there should be some limitations on discounts to high-value homes; and 

� the discount mechanism should be simple for policyholders and automated for insurers, and 

� the discounts be assessed by reference to an ‘affordability threshold’ for flood premiums; and 

� only existing homes would be eligible for discounts; and 

� discounts would be phased out gradually over time, and 

� That there be limitations on the size of the discount available to high-value homes, and. 

� That flood premium discounts not be provided to small businesses.”  
 
It is proposed that flood premium discounts be delivered through a model that requires insurers to retain and price a portion of 
the risk with the remainder to be ceded to a reinsurance facility at a discounted reinsurance premium. 
 
The application of discounts would operate in the following manner: 

� That for home building insurance policies and body corporate insurance receiving full discounts, policyholders pay for 
that portion of the risk retained by the insurer and pay nothing for the remainder of the risk up to $500,000 and above 
that pay the full cost of the portion of risk exceeding $500,000. 

� That for home contents insurance policies, policyholders pay for that portion of the risk retained by the insurer and pay 
nothing for the remainder of the risk up to $100,000 and above that pay the full cost of the portion of risk exceeding 
$100,000. 

 
The flood risk reinsurance facility would deliver discounts to home, contents and home unit insurance policies for eligible 
properties and provide flood reinsurance capacity to the insurance market.  
 
There are two key design features for the facility namely: 

� an excess of loss arrangement whereby insurers retain and price a ‘first loss’ portion of each policy on a commercial 
basis; and 

� a ‘facultative/obligatory’ reinsurance treaty that would allow insurers to cede individual properties to the pool if they 
wish (facultative offer) but the pool would be obliged to accept them (obligatory acceptance). 

 
The reinsurance facility will not offer reinsurance for small businesses insurance. 
 
It is also proposed that the Facility offer cover to insurers for cyclone risk, on the same basis as for flood risk, but with no 
affordability discounts (in the expectation that, when the Agency does its own pricing, it will offer a fair price to home and home 
unit owners. This price may be lower but is not guaranteed to be lower than the prices of commercial insurers). 
 
The funding for the facility comes from the premiums paid by the insurers for the reinsurance they purchase from the facility. It 
is proposed that the Commonwealth Government guarantee payment of claims from the reinsurance pool by ensuring that, 
whenever a funding shortfall occurs in the pool through claims exceeding the funds held in the pool, the Commonwealth would 
meet the shortfall.  
 
The committee also focused on the management of claims recommending that: 

� “That the Insurance Council of Australia amend the Code of Practice to impose a four month time limit (subject to 
exceptional circumstances) to make a determination as to liability and the nature of the loss or damage with respect to 
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a claim.  

� That, should a claimant not receive a determination within the four month period, the claim be automatically escalated 
to an internal dispute resolution complaint and the insurer notify the Code Compliance Committee of the breach of the 
Code. 

� That the Insurance Council of Australia amend the General Insurance Code of Practice to require that: 
� internal dispute resolution processes be independent of the claims handling department and the internal 

dispute resolution officers have the authority to overturn the original decisions and to accept claims; 

� internal dispute resolution complaints be finalised within an aggregate of 45 days and if this time limit is not 
met, the insurer to advise the claimant of his or her right to lodge an external dispute resolution complaint with 
the Financial Ombudsman Service (if applicable) and to seek independent legal advice; 

� time limits on internal dispute resolution complaints commence immediately after a policyholder notifies the 
insurer of a complaint, whether verbally or in writing; and 

� a general fairness test be applied to claims and complaints handling. 
 
In addition the Committee focused on the nature of the cover that should be provided concluding replacement cover should be 
the norm and recommended: 

� “That all home building insurance policies providing sum insured cover be modified by the end of 2014 so as to include 
replacement value cover in the event of total loss of the home.  

� That during the transition period insurers consider how the design features of home building replacement value 
policies should respond following a natural disaster, including the conditions under which cash settlements are to be 
offered and finalised.” 

 
The committee also cast a wider net with recommendations relating to insurance cover for cyclones and other catastrophes 
recommending: 

� “an investigation be undertaken to ascertain whether there is a basis for granting affordability discounts for cyclone 
risk, along the lines of the recommended flood insurance discounts, for homes and home units in northern Australia. 

� That all home, contents and home unit insurance policies cover the policyholder for storm surge, tsunami and 
landslide, where the storm surge, tsunami or landslide is the result of another event that is covered under the policy 
and regardless of whether the insured property directly suffers damage from the underlying insured event. This 
includes storm surge associated with a cyclone that does not cross the coastline.” 

 
When it turned to the issue of arranging insurance the Committee recommended: 

� That a ‘health warning’ be provided by insurers to the purchasers of home and contents policies that do not include full 
flood cover or full replacement cover. The health warning should be provided: 

� in a Key Facts Statement; 

� verbally at the time of telephone purchase; and 

� in writing on internet quotation software for all online purchases.  

� That, in endorsing the Government proposal for a Key Facts Statement, the Key Facts Statement list replacement 
cover and all natural disaster events, identified as ‘standard cover’ in the Insurance Contracts Regulations 1985. 

� That insurers issue a Key Facts Statement to policy holders with all new policies written and all policy renewals on an 
annual basis. 

 
And from a risk management perspective the recommendations include: 

� That to facilitate flood risk information being made publicly available, Commonwealth, State and Territory governments 
grant indemnities to the providers of flood risk information if the information is obtained and provided in good faith and 
in the absence of any gross negligence. 

� That a national agency sponsored by the Commonwealth Government be established to  

� undertake national coordination of flood risk management and coordinate flood mapping across the country 
(while leaving responsibility for undertaking flood mapping in the hands of State and Territory governments 
and local authorities); 

� introduce national guidelines for flood risk mapping and classifications, prepared in consultation with 
producers and users of flood risk information; 
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� act as a national repository of flood risk information, primarily through collating and analysing information 
collected by others; 

� continue development of the Insurance Council of Australia’s National Flood Information Database or an 
equivalent developed by the Agency; 

� monitor the effectiveness of flood risk mitigation initiatives across the country and advise on priorities for flood 
risk mitigation;  

� publish and disseminate flood risk information in forms appropriate to various groups of users; and  

� oversee the quality of flood risk information. 
 
The recommendations if implemented will change the insurance landscape in Australia and we will have to wait and see if 
some or all of the recommendations find favour with the Commonwealth Government and result in the legislative change 
necessary to implement the changes. 
 
Local Councils, Nuisance Claims And The Civil Liabi lity Act 
 
Nuisance is the unreasonable interference with the use and enjoyment of a person’s land. Whether or not there has been 
unreasonable interference is determined by an objective test. The question is whether or not a person of ordinary habits and 
sensibilities would regard the interference with the enjoyment of the land as unreasonable. It has been said it is necessary to 
decide whether there has been “an inconvenience materially interfering with the ordinary comfort physically of human 
existence, not merely according to elegant or dainty moods and habits of living, but according to plain and sober and simple 
notions”, of the community.   
 
The Courts have noted that this involves a notion of “reasonable give and take”.  
 
Liability in nuisance is not strict or absolute and fault on the part of an alleged wrongdoer is necessary. Damages may be 
awarded for reasonably foreseeable harm caused by a defendant’s activity that amounts to a nuisance. The Courts may also 
grant an injunction to restrain any ongoing nuisance.  
 
In Gales Holdings Pty Limited v Tweed Shire Council, Justice Bergin of the Supreme Court was called on to consider a claim 
for nuisance made by a property developer against the Tweed Shire Council.  
 
Gales Holdings Pty Limited was the registered proprietors of approximately 27 hectares of undeveloped land in Kingscliff, in 
the Local Government area of the Tweed Shire Council. Gales Holdings commenced proceedings against the Council in the 
Land and Environment Court claiming damages for nuisance, alleging that since 1994 the Council had conducted itself so as 
to cause or allow untreated and polluted storm water runoff to discharge directly and indirectly via the Council’s closed pipe 
system, roads, curbs and gutters and storm water outlets from local catchments onto Gales Holdings’ land and to prevent and 
obstruct storm water passing and flowing away from the land.  
 
It was not seriously in issue that since 1994 there had been an increase in the amount of storm water runoff flowing onto the 
land.  
 
Gales Holdings argued that the result of ponding of water would be to attract Wallum froglets, a protected species in the area 
with the end result that Gales Holdings would lose a portion of the land for development and have to bear the burden of 
maintaining a habitat for the Wallum froglets.  
 
The Council and Gales Holdings had a very litigious relationship with disputes over development applications and 
development consents. 
 
The claims for nuisance were based on contentions that the Council: 

� permitted the filling of a drain in 1995 and failed to create adequate alternative drainage routes; 

� constructed inadequate culverts without table drains; 
� failed to provide adequate fauna access in the area (for the frogs); 

� permitted blocking of drainage of stormwater runoff from surrounding land to the natural water course by reason of 
development of a nursing home and failed to construct an adequate alternative drainage route; 
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 � permitted the extension of a road without provision for a drain to flow under it without constructing an adequate 
alternative drainage route; 

� permitted filling of a number of drains; 

� constructed or permitted construction of stormwater outlets which discharged stormwater onto the land; 

� allowed development within the catchment whereby the volume and frequency, velocity and peak flows of stormwater 
was redirected and concentrated through the stormwater outlets unreasonably increased; 

� permitted and continued to permit urban stormwater runoff to flow onto the land via the stormwater outlets without 
appropriate treatment for water quality; 

� failed to maintain on a regular and timely basis the drains which the Council owned which were responsible if properly 
maintained to conveying stormwater away from the land;  

� permitted drains to become blocked. 
 
Gales Holdings claimed that the consequence of the defendant’s conduct was that storm water runoff pooled on the land. This 
pooling attracted the Wallum froglets and changed the ecology of the land and rendered parts of the land unusable.  
It is not enough for a plaintiff to demonstrate that there has been an interference of land to claim damages for nuisance. As 
Bergin J noted: 

“certain public bodies including Local Councils have limited immunity from liability for a nuisance arising from an 
exercise of their statutory power …  A body such as the Council is not, without negligence on its part, liable for a 
nuisance attributable to the exercise of, or failure to exercise, its statutory powers.”  

 
The expression negligence in these circumstances is used in a “special sense” and it is necessary for a Council to 
demonstrate that in carrying out the work and conducting its operations it exercised all reasonable regard and care for the 
interest of other persons. The relationship between the Council and Gales Holdings was a longstanding one involving 
continual liaisons concerning the land.  
 
In May 2004 Gales Holdings asserted that the Council’s conduct in constructing a street with the consequential increase in 
wetness of the land constituted an unreasonable interference with the enjoyment of its land. The Court concluded that by 4 
May 2004 the Council must have been aware that Gales Holdings was alleging there was an unreasonable interference with 
the enjoyment of land. The question was whether the Council’s conduct in not taking steps after May 2004 amounted to a 
nuisance.  
 
The Court ultimately accepted that the presence of untreated polluted stormwater runoff from the Council’s drains onto the 
land constituted an actual nuisance.  
 
The Council argued that Part 1A of the Civil Liability Act applied to a claim for nuisance and in particular the general principles 
concerning negligence found in Section 5B Civil Liability Act applied. Bergin J however rejected that argument and determined 
that Part 1A of the Civil Liability Act does not apply to a nuisance claim however, accepted that the principles referred to in 
Section 5B of the Civil Liability Act are similar to those considered in a nuisance claim in determining whether the steps taken 
or the position adopted by a defendant were reasonable in all the circumstances.  
 
The Council also relied on the statutory defences found in Section 42, 43A and 45 of the Civil Liability Act.  
 
Section 42 provides that when determining whether a public authority owes a duty of care or has a breach of duty of care, the 
general allocation of resources by the Council are not open to challenge. Bergin J found that Section 42 of the Civil Liability 
Act had no application as it is premised upon a judicial consideration of a “duty of care” and had no application to a claim of 
nuisance.  
 
Bergin J noted that even if Section 42 did apply the evidence did not support the conclusion that the Council’s failure to take 
steps to eliminate the nuisance and/or nuisances was justified or should be excused by reason of any financial constraints on 
the Council.  
 
Section 43 of the Civil Liability Act provides that a local authority exercising a special statutory power does not have a civil 
liability unless the act or omission was in the circumstances so unreasonable that no authority having the special statutory 
power in question could properly consider the act or omission to be a reasonable exercise of, or failure to exercise, its power. 
The Council argued that the special power that it exercised was a power to control roads under the Roads Act and the Council 
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argued that Bergin J did not accept that the Council’s approach to the nuisance was appropriate to satisfy the test in Section 
43A to provide the Council with an indemnity.  
 
The defence under Section 45 of the Civil Liability Act that provides a road authority is not liable in proceedings of civil liability 
arising from a failure of the authority to carry out roadwork or consider roadwork also failed. Bergin J concluded that the 
nuisance did not arise from “road works” within the meaning of the Roads Act and even if the failure to install culverts and 
pipes was road works the Council was well aware that it had decided to use Gales Holdings’ land as a retention basin and was 
aware of the risk and harm to the land it had created and Section 45 would not apply.  
 
The application of the Civil Liability Act to nuisance claims is clearly in doubt as a consequence of this judgment. Bergin J 
found that Part 1 of the Civil Liability Act does not apply to nuisance claims and whilst finding that the defences under Sections 
42, 43A and 45 of the Civil Liability Act did not apply to nuisance claims went on to find that if they did they would not have 
been triggered in this case.  
 
The Tweed Shire Council now faces a significant damages award as a consequence of the finding of nuisance for failing to act 
to remedy a nuisance once it was aware that Gales Holdings asserted the Council had committed a nuisance. 
 
Personal Liability Of Directors – A New Twist 
 
A recent decision of the Queensland Supreme Court has sounded a warning to all directors that a director can be held 
personally liable for losses caused by a company where the director has acted in breach of their duty of good faith and failed 
to act in the best interests of the corporation by entering into transactions that are detrimental to the company and beneficial 
for the director or others.  
 
Jarrod McCracken, a well known ex-football player, was the director of Coastline Constructions Pty Limited (“Coastline”).  
Coastline entered into a Joint Venture Agreement with Phoenix Constructions Queensland Pty Limited (“Phoenix”) to develop 
land in which Coastline had an interest.  Some of that land was owned by McCracken’s wife.  McCracken procured Coastline’s 
abandonment of its contractual interest in the land owned by McCracken’s wife.  
 
Phoenix, to whom Coastline was indebted for breaches of the Joint Venture Agreement was denied recourse to Coastline’s 
assets insofar as they consisted of rights in relation to McCracken’s wife’s land.   
 
Phoenix brought proceedings against Coastline, McCracken and his wife.  
 
The claim against McCracken was made in respect to an alleged breach of Section 182 of the Corporations Act.  That section 
provides that a director, secretary, other officer or employee of a corporation must not improperly use their position to: 

� gain an advantage for themselves or someone else; or  

� cause detriment to the corporation.  
 
The Court noted that the issue in such a claim is whether the conduct was inconsistent with the proper discharge of the duties 
of the office in question.  The test is an objective test and it is necessary to examine all relevant circumstances including the 
director’s awareness of the financial stability of the Corporation.  
 
Before the hearing, the dispute had been the subject of a protracted mediation.  The Court found that during the course of the 
mediation, McCracken had said, “I will not be paying anything and I can close the company down if I need to.”  Whilst 
McCracken denied this was said, the Court was satisfied the statement was made by McCracken.  
 
The Court held that the effect of the agreement made by Coastline with McCracken’s wife, taken with the threat made by Mr 
McCracken, was sufficient to justify a conclusion that the conduct in entering into that agreement fell within the description of 
improper, in that, McCracken had used his position to gain an advantage for his wife and to cause detriment to Coastline.  
Phoenix’s entitlement to damages depended upon whether it could bring itself within the terms of Section 1324 of the 
Corporations Act.  That section provides that where a person is engaging or is proposing to engage in conduct that constitutes 
or would constitute a contravention of the Corporations Act or the person is aiding, abetting, counselling or procuring a person 
to contravene the Corporations Act, then the Court may on the application of ASIC or of a person whose interests have been, 
are or would be affected by the conduct, grant an injunction on such terms as the Court thinks appropriate, restraining the 
person from engaging in the conduct.  
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Subsection 10 of section 1324 goes on to provide: “Where the Court has power under this section to grant an injunction 
restraining a person from engaging in particular conduct, or requiring a person to do a particular act or thing, the Court may, 
either in addition to or in substitution for the grant of the injunction, order that person to pay damages to any other person.”  
In this case, Phoenix had also sought an injunction seeking a freezing order in respect of Coastline’s assets following the 
threat made by McCracken.  
 
The Court noted that Phoenix, as a creditor, was a person whose interests were affected by McCracken’s breach of Section 
182 and thus came within Section 1324 of the Corporations Act.  
 
The Court noted that it plainly had jurisdiction to grant an injunction and noted that the claim for an injunction was added at the 
time Mr McCracken was added as a defendant. The Court was satisfied that this was sufficient to maintain the claim for 
damages.  
 
The Court noted that it did not matter that the injunction may have been refused on discretionary grounds.  The fact that the 
claim for an injunction was made was sufficient to ground an entitlement to damages.  
 
McCracken was ultimately ordered to pay in excess of $2,000,000 in damages to Phoenix.  
 
Section 1324 of the Corporations Act is a provision which has seen very little light of day when it comes to damages claims 
brought against directors. Will this decision bring claims out of the woodwork? Perhaps!  However, a prerequisite to any 
damages claim will be an application for an injunction.  
 
An appeal has been filed by McCracken and we will have to wait and see if this decision stands and whether Section 1324 
becomes the weapon of choice for claimants who seek damages from directors who fail to act in good faith in breach of their 
duty under Section 182 of the Corporations Act. 
 
For now the door is open and directors should remember that they are required to act in good faith and not cause detriment to 
their company or act in a way that benefits themselves or others and, if they do, they may have a personal liability to those 
affected, including a personal liability to creditors of the company. 
 
Occupier’s Liability for Injuries to An Independent  Contractor’s Employee 
 
An employee of a contractor injured at a work site will often look to other persons as potential defendants in a damages claim 
as the damages which can be recovered against a negligent party under the Civil Liability Act 2002 in NSW are greater than 
the damages recoverable against an employer where damages are assessed under the Workers Compensation Act 1987. 
 
We commonly see cleaning services and security services outsourced to independent contractors.  Employees of those 
security companies and cleaners can and will be required to use equipment owned by the businesses which have engaged 
their employers. So an occupier that engages an independent contractor to perform cleaning is a potential target when an 
employee of the independent contractor is injured whilst working on the premises. 
 
So how will the courts look at the claim by the employee against the occupier? 
 
The NSW Court of Appeal in Elphick v Westfield Shopping Centre Management Company Limited has recently delivered a 
judgment dealing with a claim by Elphick against the owner of a shopping centre arising from injuries sustained by Elphick 
whilst carrying out cleaning activities for his employer ACS at the Tuggerah Shopping Centre.  
 
ACS was engaged by Westfield to carry out cleaning at the Tuggerah Westfield Shopping Centre. Elphick injured his back 
whilst he was attempting to unload a wire cage filled with cardboard refuse.  The wire cage was 2.4 metres long x 1.5 metres 
wide and 2 metres high with steel wire mesh walls.  Boxes were thrown in the top of the cage which was open and there was a 
door on one side which fully opened to enable the boxes to be retrieved.  The cage was on three wheels, two fixed and one 
swivelling.  When unloading the cage the swivelling wheel would be chocked by placing pailing tyne over the bollard to lock 
the wheel.  The unloading of the boxes from the cage was done manually by simply using the hands to remove them and 
sometimes climbing into the cage to get the last boxes. 
Elphick was injured when the cage moved as the wheel was not properly chocked.  The cage was owned by Westfield. 
Elphick brought a claim for damages against both ACS and Westfield.  The matter proceeded in the Supreme Court and the 
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trial judge found in favour of Elphick in the claim against ACS, but the claim against Westfield failed.  An appeal followed. 
Whealy JA delivered the majority judgment in the Court of Appeal and noted.   

“There have been many cases, especially in recent times, where an employee injured in a workplace or industrial 
situation, has sought to include within the ambit of liability persons and corporations beyond his immediate employer. 
This is understandable in the light of contemporary legislation, part of the cycle of tort reform, which has sought to 
restrict significantly the damages payable by an employer to his worker. Moreover, especially in the building industry, 
the immediate employer may turn out to be a 'man of straw'. For that reason, also, the injured worker often looks to 
find and impose liability upon a more substantial defendant.”  

 
Whealy JA then set out the basic principles that apply to such claims and the fact that the outsourcing of service to an 
independent contractor does not necessarily absolve a principal from liability for injuries sustained by independent contractor 
employees.  Whealy JA noted: 

“The relevant principles in the present matter are, as I see them, as follows:  

(a) The duty of care owed by Westfield to Mr Elphick was that of an occupier. This duty was succinctly stated in 
Australian Safeways Stores Pty Limited v Zaluzna (1987) 162 CLR 479 at 488:-  

... the fact that [injured person] was a lawful entrant upon the land of the [occupier] establishes a relationship 
between them which of itself suffices to give rise to a duty on the part of the [occupier] to take reasonable care 
to avoid a foreseeable risk of injury to the [injured party].  

(b) This duty, in circumstances where the occupier engages an independent contractor to carry out aspects of its 
enterprise, does not give rise to a duty of care towards an employee of the independent contractor akin to the duty of 
an employer to his employee (see Leighton Contractors v Fox at [48]:-  

The relationship between principal and independent contractor is not one which, of itself, gives rise to a 
common law duty of care, much less to the special duty resting on employers to ensure that care is taken.)  

(c) In certain circumstances, the duty to take reasonable care will, however, extend to responsibilities involved in the 
system of work utilised by the independent contractor. Whether this is so or not will depend on a fact-intensive 
investigation to determine whether there is the necessary interdependence of the activities carried out in the 
enterprise under consideration. As Mason J said in Brodribb at 31:-  

The interdependence of the activities carried out in the forest, the need for co-ordination by Brodribb of those 
activities and the distinct risk of personal injury to those engaged in the operations, called for the prescription 
and provision of a safe system by Brodribb. Omission to prescribe and provide such a system would expose 
the workers to an obvious risk of injury. Although the obligation to provide a safe system of work has been 
regarded as one attaching to an employer, there is no reason why it should be so confined. If an entrepreneur 
engages independent contractors to do work which might as readily be done by employees in circumstances 
where there is a risk to them of injury arising from the nature of the work and where there is a need for him to 
give directions as to when and where the work is to be done and to co-ordinate the various activities, he has 
an obligation to prescribe a safe system of work. The fact that they are not employees, or that he does not 
retain a right to control them in the manner in which they carry out their work, should not affect the existence 
of an obligation to prescribe a safe system. Brodribb's ability to prescribe such a system was not affected by 
its inability to direct the contractors as to how they should operate their machines.  

(d) Where, however, the occupier has engaged the services of an independent contractor whose task it is to control its 
employee's systems of work without supervision by the occupier, there may, depending once again on a fact-sensitive 
enquiry, be no liability imposed on the occupier for a failure by the independent contractor to control its own system of 
work. As Brennan J said in Brodribb at 47 - 48:-  

The circumstances may make it necessary for the entrepreneur to retain and exercise a supervisory power or 
to prescribe the respective areas of responsibility of independent contractors if confusion about those areas 
involves a risk of injury. But once the activity has been organized and its operation is in the hands of 
independent contractors, liability for negligence by them within the area of their responsibility is not borne 
vicariously by the entrepreneur. If there is no failure to take reasonable care in the employment of 
independent contractors competent to control their own systems of work, or in not retaining a supervisory 
power or in leaving undefined the contractors' respective areas of responsibility, the entrepreneur is not liable 
for damage caused merely by a negligent failure of an independent contractor to adopt or follow a safe system 
of work either within his area of responsibility or in an area of shared responsibility. “ 
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Whealy JA then turned to the facts of the case paying particular attention to the contractual arrangements between Westfield 
and ACS noting:   

“The contractual arrangements between Westfield and ACS demonstrated that ACS was responsible for maintaining 
the safety of the system of work and the safety of its employees.  ACS was obliged to furnish all labour, material 
supplies, equipment services, machinery tools and other facilities required for the prompt and efficient supply of 
cleaning contract services.  It had specific obligations in the contract which required ACS to ensure there was no risk 
to the environment or health of persons it employed.” 

 
It was also noted that the agreement made: 

“Perfectly clear that ACS was responsible for maintaining the safety of its systems and employees.  It was responsible 
for devising those systems, implementing them and ensuring that they worked correctly.  Any complaints were to be 
made to ACS.  This was so both in contractual terms and, as other evidence indicated, in practical terms as well.” 

 
But Westfield owned the cage. Did that fact come in to play? Did that open the door for a claim against Westfield?  In this case 
it did not. 
 
Whealy JA concluded: 

“It is true that the cage appeared to be the property of Westfield, but there was no evidence to suggest that Westfield 
required it to be used for the purpose of transferring rubbish into the compacters. It simply owned it. ACS obviously 
had an obligation to collect the cage and remove rubbish from it, but how it did so was a matter for its own 
determination. Indeed, the contractual provisions, as I have pointed out, obliged ACS to use its own equipment. It had 
no obligation to use any equipment or plant supplied by Westfield.  

Moreover, there was nothing inherently faulty in the cage. ... The problem he encountered on the day of the accident 
was that the cage moved laterally, presumably because it had not been adequately tied to the bollard by ACS staff. It 
is clear that the potential for lateral movement did not arise out of any inherent instability or unsuitability in the cage. It 
arose simply out of the fact that the system devised by ACS of attaching it to the bollard could create a problem if the 
attachment were misapplied or not sufficient.  

Moreover, the contractual position was highly relevant to an understanding of the organisation and structure of ACS' 
duties as cleaning contractor for the centre. It was also instructive as to the obligations cast upon ACS in relation to 
the safety of its employees as those persons undertook the tasks imposed by the cleaning agreement upon the 
contractor. The duty of care owed by Westfield to Mr Elphick remained at all times that of an occupier, namely to take 
reasonable care for his safety as an entrant upon the premises. There was nothing in the circumstances of the 
accident to suggest Westfield was in breach of that duty.” 

 
Whilst the case might have been decided differently if the movement of the cage was a result of an inherent defect in the cage 
itself there was no problem with the cage and no duty on the part of Westfield to supervise or direct the employees of an 
independent contractor.  In this case ACS was responsible for the design and implementation of the system of work and 
accordingly Westfield escaped liability for the claim. 
 
An occupier that engages an independent contractor does have a duty to take reasonable care to avoid foreseeable risks to 
the employees of independent contractors who find themselves at the occupier’s premises.  The question will be whether or 
not the occupier exercises some level of control over the system of work which the independent contractor has employed.  
Issues will also arise when equipment owned by the occupier on site is inherently unsafe. 
 
However what is clear is that the duty of care turns on the relationship between the injured person and the occupier and if the 
occupier plays no role in that relationship and does not have unsafe equipment which can be used by employees of 
independent contractors then it will have no liability for injuries to independent contractor employees. 
 
In this case Whealy JA concluded:  

“In my opinion, viewing the evidence as a whole, it should be correctly concluded (as the primary judge did) that this 
was a case in which the responsibility for the system of work and its implementation, including concepts of safety 
towards its employees, fell squarely upon ACS. There was no residual obligation cast upon Westfield to exercise any 
supervisory power over matters of that kind” 
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OH&S Roundup  
 
Constitutional Challenge To NSW OH&S Legislation 
 
The constitutional challenge to Section 26 of the Occupational Health and Safety Act (NSW) in Chevalley v Industrial Court of 
New South Wales has been rejected by the New South Wales Court of Appeal and the Industrial Court can now proceed with 
the prosecutions against Directors for breaches of the OH&S legislation that had been put on hold pending the determination 
of the challenge.  
 
Section 26 of the OH&S Act is a deeming provision that deems a person concerned in the management of a Corporation to 
have committed an offence under the OH&S Act by virtue of the commission of an offence by the Corporation.  
Section 26 at the relevant time provided: 

(1)  If a corporation contravenes, whether by act or omission, any provision of this Act or the regulations, each director 
of the corporation, and each person concerned in the management of the corporation, is taken to have contravened 
the same provision unless the director or person satisfies the court that:  

(a)  he or she was not in a position to influence the conduct of the corporation in relation to its contravention of the 
provision, or 

(b)  he or she, being in such a position, used all due diligence to prevent the contravention by the corporation. 
 
Chevalley and Glowgans challenge to the constitutional validity of Section 26 was based on the contention that the defences 
found in Section 26 were illusory and once a Corporation had contravened a provision of the Occupational Health and Safety 
Act, night would follow day and the Director will be found to have committed an offence. In the absence of a real defence it 
was argued that there was nothing for a Court hearing a prosecution to do other than convict a director once it was found the 
corporation contravened the OH&S Act. 
 
Section 26 of the OH&S Act ceased to play a role in New South Wales from 7 June 2011 when the deeming provision was 
removed from the legislation and replaced with a duty that is imposed on an officer of a corporation to exercise due diligence 
to ensure that a corporation does not commit an offence. The due diligence concept will also be an element of the Harmonised 
National OH&S regime which commences in NSW on 1 January 2012. Nevertheless there are quite a few prosecutions based 
on the deeming provisions that the Industrial Court had put on hold pending the outcome of Chevalley’s case. 
 
Grahame Chevalley ("Mr Chevalley") and Hilton Grugeon ("Mr Grugeon") were directors of Hunter Quarries Pty Ltd ("the 
company"). The company owned and operated a quarry, Karuah Quarry. The company also owned two off-road dump trucks. 
On 14 June 2005, one of the trucks went over an embankment at the quarry. As a result the driver of the truck, a Mr Darren 
Smith, an employee of the company was killed.  
 
As a result of the incident the company was charged and pleaded guilty to an offence under s 8(1) of the Occupational Health 
and Safety Act 2000 ("the Act"). Another director of the company, Mr Richard Badior, also pleaded guilty to charges under s 
8(1) and s 26 of the Act.  
 
Mr Chevalley and Mr Grugeon were charged with failing to ensure the health and safety at work of the company's employees, 
particularly Mr Smith, contrary to s 8(1) of the OH&S Act. Mr Chevalley was taken to have contravened s 8(1) by virtue of s 
26(1) of the Act that deems persons concerned in the management of a corporation to have committed the same offence as 
the Corporation. 
 
Chevalley and Mr Grugeon sought orders that the proceedings brought against them be dismissed or permanently stayed as s 
26 of the Occupational Health and Safety Act 2000 (NSW) invalid because it violates the principles of the Commonwealth 
Constitution.  
 
The most critical issue of construction was the scope of the defences provided for by s 26 and whether the defences in s 26 
are illusory either as a matter of construction or as interpreted by the Industrial Court.  
 
The case had originally proceeded before the Industrial Court which upheld the constitutional validity of the section. An appeal 
to the Court of Appeal followed. 
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The appeal was heard by 5 judges of the Court of Appeal. Counsel for Chevalley submitted to the Court that 97% of the cases 
brought by WorkCover pursuant to the deeming provision had succeeded. The Court of Appeal found such an argument of 
little assistance as it did not address the issue of whether there was a true defence.  
 
Chief Justice Bathurst who delivered the majority judgment commented when considering the nature of the defences that: 

“Section 26(1)(a) raises the issue of whether as a matter of fact the director or person concerned in management who 
has been charged was in a position to influence the conduct of the corporation in relation to the contravention. The 
answer to that question will depend both on the particular contravention and the particular position held by the 
defendant. The subsection assumes that in some cases both directors and particular persons concerned with 
management will not be in a position to influence the corporation in relation to the contravention. Each case will 
depend on its own facts, but it is self-evident that in relation to some contraventions the ability to influence the 
corporation will depend on the particular position held, for example, a works manager or a chief executive officer 
compared to a chief financial officer or a non-executive director. 

Second, s 26(1)(b) requires in my opinion, that the charged director or person concerned in management 
demonstrates that he or she has carried out the due diligence appropriate to a person in his or her position to prevent 
the contravention. Thus, where the contravention arose as a result of systemic failure some officers may well be liable 
for the failure to undertake due diligence to ensure that a proper system was in place to prevent such a failure. By 
contrast, such a person may not be liable in the case of an isolated instance caused by a failure to follow an 
appropriate workplace system. If the charged person had taken all reasonable steps appropriate to his or her position 
to ensure the system was in place and would not be breached, he or she would not be liable. The question will, of 
course, depend on the facts established in each particular case.”  

 
After reviewing the Industrial Courts approach to the legislation in various cases Bathurst CJ concluded that the defences 
were not illusory. 
 
Interestingly however the Court also determined that the fact that a company has pleaded guilty to an offence does not 
preclude a Director from challenging the facts which give rise to the corporation’s offence. Even where there is a guilty plea by 
a corporation the Director can still turn around to challenge the facts relied on by the prosecutor to establish that the 
corporation committed an offence under the Act.  
 
Finally a question also arose as to whether the defence in section 28 of the Act was available to a director. Section 28 
provided at the relevant time: 

“It is a defence to any proceedings against a person for an offence against a provision of this Act or the regulations if 
the person proves that:  

(a)  it was not reasonably practicable for the person to comply with the provision, or 

(b)  the commission of the offence was due to causes over which the person had no control and against the happening 
of which it was impracticable for the person to make provision. 

 
The majority of the Court of Appeal concluded the defence was not available to directors with Bathurst CJ noting: 

“The remaining construction issue was whether a director who is unable to make out one of the defences in s 26(1)(a) 
or (b) can rely on s 28 in his or her own defence. In my opinion, s 28 does not extend to provide the director or person 
concerned with management with such a defence. This is for two reasons. First, the use of the expression "unless the 
director or person satisfies the court" in s 26 tends to suggest that once a contravention by the corporation is found, 
the only defences are those contained in s 26(1)(a) or (b). Secondly, and more importantly, the defence in s 28 does 
not seem to relate to a claim against a director. The defence in s 28(a), namely that it was not reasonably practicable 
for the person to comply with the provision, does not seem apposite to a claim against a director where the touchstone 
for liability is a claim against the corporation. As I indicated, the director can, however, rely on s 28 in resisting the 
allegation of contravention by the corporation.  

The defence in s 28(b) so far as it relates to a director adds nothing to the defence in s 26. If a director was not in a 
position to influence the corporation in relation to the contravention or had performed all due diligence then it would 
follow that the contravention was due to causes over which he or she had no control and against the happening of 
which it was impractical for the person to make provision. Conversely, if the defendant was in a position to influence 
the corporation in relation to the contravention and had not performed all due diligence then the defence under s 28(b) 
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could not be made out.”  
 
The Industrial Court is now clear to proceed with the prosecutions against Directors which were placed on hold pending the 
outcome in Chevalley.  
 
Fall From Roof Leads To Substantial Penalties   
 
A fall from a roof during demolition works has recently led to more than $500,000 in fines for breaches of the OH&S Act.   
 
BU Hazardous Material Movement and Demolition Pty Limited and its director, Bu Ang, and H Hassara & Co Pty Limited, and 
its director have recently been fined for breaches of the OH&S Act as a consequence of an injury to an employee of BU 
Hazardous following a fall from a roof.  
 
Hassara & Co are a demolition and excavation company.  It entered into a demolition contract to remove a clip lock roof and 
asbestos sheeting in a shopping complex.  Hassara engaged BU Hazardous to remove the clip lock roof.  Hassara employed 
a site supervisor who was responsible for supervising all work activities undertaken by Hassara and its subcontractor, BU 
Hazardous.  An employee of BU Hazardous was on site working on the roof without a safety harness.  BU Hazardous did not 
have enough safety harnesses and inertia reels for all of its employees.  Hassara did not have a system to ensure that BU 
Hazardous had a sufficient number of harnesses.  
 
The Court noted that the incident demonstrated that even with the best intentions and even with the formulation and use of 
extensive occupational health and safety systems and protocols, the failure of an individual can render all of the workers 
associated with these matters of no limited use.  
 
In this case it was the persistent failure of Hassara’s supervisor on site to ensure that subcontractors and its employees 
complied with the appropriate and proper safe work systems that contributed in part to the accident.  
 
H Hassara & Co Pty Limited was fined $175,000 and its director $7,500.  
BU Hazardous, the employer of the injured worker, was fined $300,000 and its director $30,000.  
 
The culpability of BU Hazardous was seen as most serious.  It knew that safety harnesses were to be provided and that there 
were not enough harnesses for employees carrying out the work.  Accordingly it was known that employees would be required 
to work at heights without a full restraint system in place.  The Court noted the employer had a knowing and deliberate 
disregard to the most serious risk of injury.  
 
Workers Compensation Roundup 
 
Cross Examination, Procedural Fairness and Appeals to Presidential Members In The Workers Compensation  
Commission 
 
The NSW Court of Appeal in NSW Police Force v Winter has recently delivered a judgment that clarifies the issues which arise 
about cross examination of witnesses before arbitrators in workers compensation claims and the concept of procedural 
fairness.  The case serves as a reminder that there is not necessarily a denial of natural justice when cross examination is 
terminated by the arbitrator following an objection by one of the parties.  The case also highlights the principles relevant to 
appeals to Presidential Members and the approach that a Presidential Member must take in an appeal.   
 
Winter was a Police Officer who sought workers compensation payments under the Workers Compensation Act 1987 for 
psychological injuries he alleged he had received in the course of his employment with the Force.  He claimed weekly 
payments of compensation from 8 September 2008 onwards.   
 
The parties relied on written statements during the course of the arbitration.  The Force sought to cross examine the worker on 
two areas, namely injury and the Section 11A(1) defence for psychological injury claims.  The application was opposed but the 
Arbitrator permitted limited cross examination on the lack of complaints to the General Practitioner. During cross examination 
Counsel for the worker objected to the questions, asserting that the doctor had only recorded a number of things and had not 
recorded all the symptoms.  Counsel for the Force responded, asking another question: 

“You see, what I want to suggest to you, Mr Winter is the first time you spoke to Dr Gordon about matters relating to 

 



 

post traumatic stress disorder was after you had spoken to your union.”   
 
That question was not answered as the Arbitrator interjected, noting: 

“But that’s in the notes too.  It says in the doctor’s notes.  This is more for submissions than cross examination.”   
 
Counsel for the Force did not persist with any further question.  Counsel for the worker did not withdraw his objection to the 
cross examination.  Counsel for the worker then stated he wished to lead some supplementary evidence on three different 
topics, however on being told by the Arbitrator that evidence on one of those topics was already in the documentary evidence 
and that there was no issue about the second topic and that the arbitrator was sure Counsel for the worker would not object to 
submissions being made on the third topic, Counsel for the worker did not persist in calling any evidence. 
 
The Arbitrator subsequently determined the claim.  The Arbitrator found that there was insufficient evidence to accept the 
worker had suffered an ongoing incapacity arising from any psychological injury he suffered at work on 8 September 2008 (the 
relevant incident) and in the Arbitrator’s reasons noted: 

“In his statement Mr Winter is less than frank about the timing of his diagnosis in relation to his obtaining advice from 
the Association.  He implies that the diagnosis of Dr Gordon came first.  This is contradicted in the doctor’s notes.” 

 
An appeal to a Deputy President of the Commission followed.  That appeal was upheld.  The Deputy President found that 
there had been a denial of procedural fairness and that was sufficient reason for setting the decision aside and also held that 
the Arbitrator failed to give adequate reasons, believing this to be a further ground to overturn the award.  The Deputy 
President then remitted the case for a further hearing before a different arbitrator. 
 
An appeal followed to the Court of Appeal before the second arbitration proceeded.  Campbell JA, in a majority judgment, 
determined that there had been no denial of natural justice and that the arbitrator’s original decision should stand. 
 
Effectively, the cross examination was terminated as a result of the objections of the worker’s counsel and the worker could 
not complain that there was any lack of procedural fairness when the worker’s counsel caused the cross examination to 
cease. The Court of Appeal in the majority judgment also reviewed the procedures for appeals in the Workers Compensation 
Commission. 
 
Proceedings in the Workers Compensation Commission are governed by the Workplace Injury Management and Workers 
Compensation Act 1998.  The Commission is not bound by the Rules of Evidence and may inform itself on any matter in such 
manner as the Commission thinks appropriate.  The Commission is however required to act according to equity, good 
conscience and the substantial merits of the case without regard to technicalities or legal forms.  A dispute is determined by an 
arbitrator.  An appeal lies from an arbitrator to a Presidential Member.  Pursuant to the WIM Act, a Presidential Member  

“must decide whether the original decision is wrong, or as it is often put in the context of administrative appeals on 
merits, must decide what is the true and correct view.  If s/he does so decide then s/he should substitute his or her 
own views unless it is an appropriate case to remit.” 

 
Campbell JA reviewed the various cases which set out the principles as to the nature of the Presidential Member’s review.  
The applicable principles include: 

� “true and correct view” should be understood as synonymous with “preferable or correct decision”; 

� in conducting a review under the WIM Act it is not necessary for a Presidential Member to find error in the decision of 
an arbitrator before setting it aside.  However, deciding whether the decision of an arbitrator was reached through 
error can sometimes be a legitimate part of the task of a Presidential Member conducting a review, even though it is 
not the whole of the Presidential Member’s task; 

� when conducting a review a Presidential Member must decide for himself or herself the matters.  That does not mean 
that there must be a fresh hearing in each case; 

� a review does not mean a hearing de novo in each case.  No broad ranging factual enquiry afresh is necessarily 
required; 

� the review encompasses a reconsideration beyond the correction of error; 

� in deciding whether it is appropriate to decide the matter or remit it, a Presidential Member is not constrained by any 
requirement that they should remit the matter to the primary decision maker unless satisfied there could not be a 
different result.   

 

GD News  
November 2011 Issue 

Page 17 



 
The Court of Appeal noted that deciding whether the Deputy President erred in holding there was a denial of procedural 
fairness required a detailed consideration of the evidence before the Arbitrator.  After reviewing all the evidence the Court of 
Appeal noted that the Deputy President found that the cessation of the cross examination gave rise to a denial of procedural 
fairness. 

Campbell JA, when considering the role of procedural fairness in the Commission concluded: 

“An arbitrator in the Workers Compensation Commission is subject to obligations of procedural fairness.  Section 54 
(of the WIM Act) influences the content of the obligations of procedural fairness in the Commission.  Further, when a 
claim is made that natural justice has not been accorded, regard must be paid to the legal context in which the 
decision maker operates and to the law regulating the conduct of the proceedings.” 

 
In the present case there was an alleged breach of the rule in Browne v Dunn (that case provides that where a party intends to 
impeach a witness and is bound, whilst he is in the box, to give him an opportunity to make any explanation which is open to 
him. This is not only a rule of professional practice in the conduct of a case, but is essentially a fair play and fair dealing rule).  
Effectively a witness must be put on full notice beforehand that there is an intention to impeach the credibility and be given an 
opportunity to explain their side of the story.  An exchange of documents before a hearing can provide the relevant notice. 
 
The Court of Appeal noted that in this case the exchange of documents between the parties prior to the oral hearing would be 
sufficient to have notified the worker that there was a live dispute about whether he suffered from a mental condition of 
sufficient seriousness to warrant classification as a psychological injury.  However, the exchange of documentation would not 
have informed the worker that a submission was to be made that as at the date of injury there was no diagnosis of post 
traumatic stress disorder or the theory that he was suffering from post traumatic stress disorder had its origin in the advice 
provided by his union.  Notwithstanding at the hearing Counsel for the Force made it clear in his oral submissions that he 
proposed to make submissions attacking the worker’s credit and the general area of that attack.  The Court of Appeal noted 
that Counsel for the Force was in the process of giving the worker the opportunity to explain the matters concerning the 
diagnosis of post traumatic stress disorder when the worker’s Counsel objected and that objection formed the principle reason 
for the arbitrator indicating her dissatisfaction with the cross examination proceeding and Counsel for the Force acquiesced in 
the cross examination ceasing. 
 
Campbell JA noted: 

“The obligation to accord procedural fairness requires that a party be given notice of the case that is brought against 
him or her and a reasonable opportunity to put evidence and submissions before a Tribunal concerning that case.  ... 
in the present case, that obligation was satisfied.  The respondent (worker) had the opportunity, until his Counsel took 
an objection, of giving his account concerning the matters on which ... submissions ultimately succeeded.  Further, no 
attempt was made to recall the respondent (worker) to give evidence on those topics.  When it was the respondent’s 
(worker’s) Counsel who took objection to the question being opened up, the present case is quite different to what it 
would have been if the arbitrator, unprompted had refused to permit Counsel for the Force to explore the topics he 
wished to raise.” 

 
The worker’s Counsel’s objection provided the substantial reason why the worker did not give his account of the matters that 
the Deputy President held gave rise to a denial of procedural fairness.  The Court of Appeal therefore held that the Deputy 
President erred in finding there had been a denial of procedural fairness. 
 
The Court of Appeal also clarified that a failure to give adequate reasons is not a sufficient ground to reject an arbitrator’s 
determination. 
 
A Presidential Member in conducting a review is to decide whether an arbitrator has reached a correct view on the question 
that has been decided and if the Presidential Member comes to a different view to that of the arbitrator, to resolve the question 
in the way that the Presidential Member decides is correct.  Whilst there is power to remit, that power should be exercised 
bearing in mind the importance of the parties having available to them the skill and judgment of a Presidential Member. 
 
Campbell JA recognised that “inadequacy of reasons” gained recognition as a ground of appeal in cases where the right of 
appeal was limited to an error of law.  The right of appeal of the Commission is not limited to an error of law.  As Campbell JA 
noted: 
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“Where the task of an appellate Tribunal is to decide whether the primary decision maker was given the right answer 
concerning the matter that was the subject of the decision appealed from, for the appellate tribunal to ask whether the 
primary decision maker has given adequate reasons does not in itself carry out the appellate tribunal’s task.  ...  
Deciding whether the primary decision maker has given adequate reasons might sometimes be a relevant task.  
...however, a Court deciding an appeal by way of rehearing (relevantly here) a Presidential Member of the 
Commission conducting a “review” of the decision of an arbitrator, can substitute their own decision even if the 
decision appealed from has been fully and carefully reasoned.  A decision by a Presidential Member of the 
Commission that an arbitrator has not given adequate reasons is not sufficient to justify the Presidential Member 
revoking or altering the decision of an arbitrator unless the Presidential Member also decides that the decision of the 
arbitrator is not the true and correct decision.” 

 
Campbell JA noted, there may be some situations where a Presidential Member determines that it is necessary for further 
evidence to be allowed in order to determine the matter and in those circumstances might decide to remit the matter. 
 
In this case, where the only arguments pressed on appeal before the Presidential Member were a breach of procedural 
fairness and inadequacy of reasons, where there was no breach of procedural fairness the argument concerning the 
inadequacy of insufficient reasons by itself was insufficient to warrant a conclusion that there was not a true or correct 
decision. 
 
The Workers Compensation Commission is required to exercise fairness when informing itself as to the matters relevant to a 
case.  A hearing can involve cross examination of witnesses.  Nevertheless, the role of the parties representatives in the 
hearing can impact on the case and a worker whose Counsel seeks to end a cross examination will find it difficult to complain 
that there was a lack of procedural fairness arising from a failure of the Commission to inform itself of facts which would have 
been the subject of cross examination. 
 
The Commission is a specialist Tribunal with procedures and rules which differ from Common Law Courts and appeals from 
decisions of arbitrators are dealt with in a different way to an appeal from a Court decision, as can be seen in the decision of 
Winter v NSW Police Force. 
 
Stress Claim Round Up 

 
Consistent with the growth in psychological injury claims, we highlight a number of recent appeal decisions focusing on these 
types of injury. 
 
The importance of correct histories in medical evidence was examined by Deputy President Roche in Transfield Services 
(Aust) Pty Limited v Wicks [2011] NSW WCCPD 63.   
 
Mr Wicks was a cleaner working at a number of police stations.  His normal duties required him to clean toilets and the general 
station environs. He was also on call to undertake “forensic cleans” which involved cleaning police cells, the charge room and 
police vehicles in which offenders had either bled, vomited, defecated or urinated.  
 
In December 2009 Mr Wicks was reported missing from his home and he was later picked up and admitted as an involuntary 
patient to Maitland Hospital where he remained for almost two weeks. On admission to the hospital, Mr Wicks gave a history 
of exposure to traumatic crime scenes in his work as a police forensic cleaner. A diagnosis of post traumatic stress syndrome, 
a major depressive disorder and alcohol dependence was made.  
 
Transfield disputed liability on the grounds that Mr Wicks had not been exposed to traumatic crime scenes and thereby did not 
suffer from post traumatic stress disorder.  At the Arbitration, Transfield’s counsel was given leave to cross examine Mr Wicks 
about the inconsistencies between the description of his duties in the hospital notes and various service reports produced by 
Transfield. During cross examination, Mr Wicks agreed that he had not been exposed to actual crime scenes in the course of 
his employment.  
 
Nevertheless, the Arbitrator found in Mr Wicks’ favour in that the dramatic decompensation he suffered in December 2009 had 
been caused by an accumulation of events including repeated exposure to bodily fluids in the course of his work, exposure to 
photographs of traumatic crime scenes and the suicide of a policeman at Maitland Police Station with whom he was friends.  
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The Arbitrator stated that although Mr Wicks had not been exposed to crime scenes, the accumulation of what he had been 
exposed to throughout his employment was “dramatic and traumatic” and sufficient to give rise to a post traumatic stress 
disorder and major depressive disorder.  This was consistent with the opinion of the treating psychiatrist, Dr McDonald and the 
medico legal opinion of Dr Canaris who was qualified on Mr Wicks’ behalf.  
 
Deputy President Roche commented that the opinions of Dr Canaris, Dr McDonald and Maitland Hospital were based on an 
incorrect assumption that Mr Wicks had been exposed to the trauma of serious crime scenes and this reduced the probative 
value of their opinions. Whilst the history recorded by the psychiatrists did not need to be precisely consistent with the facts, 
the Deputy President commented that the inaccuracies in this case were of such magnitude and were incorrect on such critical 
issues as to undermine the weight to be attached to the opinions based on them. He further found that the Arbitrator erred in 
finding that Mr Wicks was affected by the suicide death of a police officer when that did not form part of Mr Wicks’ case. The 
matter was remitted to another Arbitrator for redetermination. 
 
This decision underscores the need to carefully examine the histories recorded by treating and qualified medical specialists to 
ensure they accord with the factual evidence, particularly in psychiatric claims where the diagnosis is to a large extent based 
upon the injured worker’s version of events and his or her reaction to them.   
 
Deputy President Roche examined the Section 11A defence in George Weston Foods Ltd V Bogdanoski [2011] NSWWCCPD 
62.  Section 11A is a defence used by employers in psychiatric injury claims on the basis their actions were reasonable with 
respect to a number of defined criteria.  Mrs Bogdanoski was employed as machine operator and alleged a psychiatric injury 
due to a combination of victimisation, harassment and assaults in the course of her employment.  The employer disputed her 
claims and relied upon s11A on the basis they had engaged in reasonable actions with respect to her discipline and 
performance appraisal. 
 
The factual background suggested that Mrs Bogdanoski was not well liked in the work place and complained to her superiors 
about other workers and her superiors “picking on” her.  She alleged a co-worker waved a spanner at her and two male co-
workers stood on a conveyor belt and thrust their pelvises at her. Her superiors responded to her complaints about her co-
workers by transferring her to a new team with new team leaders on four occasions but still she complained about her team 
leaders victimising her.  Throughout the three years of her employment she complained to her doctor about her difficulties at 
work and on two occasions she was absent for short periods in receipt of workers compensation payments for anxiety and 
depression. 
 
Dr White, a psychiatrist, was retained by the employer and found little evidence that the worker was mentally ill.  He formed 
the opinion that her personality dysfunction could provide an alternative explanation for her emotional distress.  Although her 
co employees denied threatening the worker with a spanner, Deputy President Roche noted the worker’s version of events 
was corroborated by the treating doctor’s notes.  It was irrelevant as to whether or not the co-workers were trying to harm the 
worker, what was important was the worker’s perception the events at work created an offensive or hostile working 
environment. 
 
The Deputy President noted there was no medical evidence that the worker’s injury was wholly or predominantly caused by 
reasonable action taken or proposed to be taken with respect to discipline.  The employer’s expert Dr White did not accept the 
worker suffered a formal psychiatric disorder and thus did not address this issue.  Furthermore, the employer’s evidence did 
not establish that learning and instruction imparted to the worker as part of the appraisal process were the predominant cause 
of her injury.  Whilst there were general allegations the worker did not accept feedback on her work or actions, this fell well 
short of establishing the feedback was both “discipline” as required under s11A and that the feedback was the whole or 
predominate cause of the psychological injury.  Telling a worker how to carry out his or her work was held not to be 
performance appraisal or discipline. 
 
This decision reinforces once again the difficulties in running a Section 11A defence.  A defence under section 11A based on 
performance appraisal or discipline is bound to fail unless the employer can establish a documented and discrete process and 
this process actually caused the injury.  This process would include drawing the worker’s attention to the unsatisfactory work 
performance and proposing disciplinary action if the performance does not improve.  Even if the employer can establish such 
a process on the balance of probabilities, there must be sufficient by evidence to show that reasonable actions were the whole 
or predominant cause of the injury. 
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CTP Roundup  
 
Gratuitous Care Assessment And The Life Time Suppor t Scheme 
 
Justice Garling in Thiering v Daly [2011] NSWSC 1345 has determined that damages for past gratuitous services may be 
available for permanent participants of the Lifetime Care and Support Scheme (“LCS”).  
 
The issue is, however, far from finalised. The decision was only a preliminary determination.  
 
His Honour is still to decide whether the claimant’s mother can substantiate that she has an action against LCS on a quantum 
meruit (“what one is entitled for their work”) basis. If so, this would result in the assistance being an “incurred expense” for the 
purposes of Section 6 of the Motor Accidents (Lifetime Care and Support) Act 2006.  
 
The issue arose because LCS had made determinations of care services that were to be provided to the claimant which 
included substantial amounts of paid care (to be provided by agencies approved by LCS) but also unpaid care to be provided 
by the claimant’s mother.  
 
If the claimant’s mother were not available to provide the assistance, it would have been incumbent upon LCS to ensure that 
those services were provided commercially. The denial by LCS to meet a claim for the gratuitous services provided by the 
claimant’s mother could therefore be seen as a windfall for LCS if there was no corresponding liability.  
 
It was argued by LCS and determined by Justice Garling that the liability of LCS was in terms of expenses actually “incurred”. 
Gratuitous services were not of this nature unless an action could be sustainable on a quantum meruit basis.  
 
The intention of the LCS is to facilitate independence in the choice of care which is consistent with the Government policy on 
the Stronger Together platform as had been released by the Department of Ageing, Disability and Homecare.  
 
The CTP insurer involved submitted that Section 130A of the Motor Accidents Compensation Act 1999 provided for an 
exclusion of any form of award in damages for treatment and care needs, including gratuitous domestic and personal care 
assistance.  
 
Justice Garling considered that there are a number of inconsistencies between the two pieces of legislation that govern motor 
accident claims namely the Motor Accidents Compensation Act 1999 and the Motor Accidents (Lifetime Care and Support) Act 
2006 but what appeared clear is that there was no clear intention to abolish an entitlement to some form of compensation for 
the reasonable provision of gratuitous services by a family member or friend.  
 
After a deliberation over the terms of the legislation and the Parliamentary reading speeches Garling J concluded that when 
approaching a claim for gratuitous care where there was an LCS Scheme participant then a number of questions must be 
posed and the outcomes turned on the answers to the question. Garling J noted the questions and outcomes were as follows: 

� “is the injured person a lifetime participant in the LCS Scheme;  

� has the LCS Scheme paid for or accepted an obligation to pay for, attendant care services up to the date of 
assessment. If so, then no damages for attendant care are recoverable by the injured claimant from the CTP insurer, 
because the claimant does not have any unmet needs.  

� if the LCS Scheme has not paid, or accepted an obligation to pay, for attendant care services, then damages up to the 
date of assessment are recoverable, calculated in accordance with s 128 of the MAC Act, from the CTP insurer by the 
injured claimant.  

� this means that there is necessarily a question of fact which has to be determined in each case as to whether 
attendant care services have or have not been delivered to the injured claimant up to the date of assessment. Where 
the LCS Authority has not paid for those services under s 6 of the LCS Act, and where there is no accepted or proved 
legal obligation to pay for them, then there has been no provision of attendant care services by the LCS Authority, and 
damages under s 128 of the MAC Act are available up to the date of assessment.  

� as for the future, consistent with the policy of the LCS Scheme and the intention of the legislation, and to take account 
of the historical context about the difficulties in fixing life expectancy and the risks which flow from such determination, 
the LCS Authority is obliged to provide, and to pay for attendant care services in the future where those services are 
assessed and determined under a plan to be reasonable and necessary for the treatment and care needs of the 
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participant. 

� if those services are provided by a commercial provider, then no doubt pursuant to s 6 of the LCS Act, the LCS 
Authority will be obliged to make payment. Where the services are provided gratuitously, then the provider of the 
service may, depending upon the facts and circumstances in each case, have available a claim against the LCS 
Authority for those services in accordance with the principle of quantum meruit.  

� whatever be the position about the provision in any one case of attendant care services, a total ban on the payment 
for provision by family members or friends of " inactive sleepovers " is a policy which is not grounded in the LCS Act or 
the LCS Scheme. The LTCS Guideline is not to that extent valid. There may be circumstances in which a family 
member sleeping over in a house is part of the provision by the LCS Authority of reasonable and necessary treatment 
care services. That will be a question of fact to be determined in each case. Hence a blanket statement that in no 
circumstances will such services be paid for, cannot be justified by the legislation. To enforce such a policy would be 
to conscript the carer not into the service of the injured claimant, but into the service of the LCS Authority: see 
Figueroa v NSW Insurance Ministerial Corporation (NSWSC, 18 March 1998, unreported) per Simpson J. This is an 
untenable outcome.”  

 
Garling J considered that there is an absolute bar in relation to any damages for future gratuitous care as it would circumvent 
the necessary intentions of LCS and that individuals may change their mind about the receipt of such gratuitous care and this 
would come into conflict with the allowances already being made and the future obligations to be discharged by LCS.  
 
Garling J also determined that: 

� the preferred option was that damages were payable, if the gratuitous provider was unable to substantiate a quantum 
meruit claim, for past gratuitous services against the CTP insurer;  

� that future gratuitous services “may” be claimed by the providers as a debt in a quantum meruit type claim against the 
LCS directly and that they would have the ability to recover these expenses through the funding provisions of Section 
54.  

 
We note draft LCS amended Guidelines are waiting to be gazetted. These exclude the funding of services by providers who 
have not been declared “approved providers” by LCS.  
 
Having regard to Justice Garling’s determination that the current Guidelines which did not permit payment to family members 
for inactive sleepover assistance were invalid, there may be issues about the validity of the proposed amended Guidelines.  
 
Once the claimant’s mother’s quantum meruit claim has been determined the full impact of the decision will be known 
particularly if LCS are obliged to pay a reasonable fee for gratuitous care.  
 
 

 

 
Warning. The summaries in this review do not seek to express a view on the correctness or otherwise of any court judgment.  

This publication should not be treated as providing any definitive advice on the law.  It is recommended that readers seek 
specific advice in relation to any legal matter they are handling. 
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For over 40 years, Gillis Delaney Lawyers has delivered legal solutions to businesses operating in Australia. We specialise in the 
provision of legal services in insurance law, workplace relations, employer liability, commercial law, finance, insolvency and 
construction law. Our clients include Government agencies, public and privately listed companies, insurers and underwriters, 
insurance broking groups and insurance brokers, underwriting agencies, third party claims administrators, insolvency practitioners 
and financial institutions. We deliver quality legal services with commercially focused advice. We will make it easier for you to face 
challenges and ensure you are 'fit for business'. 
 
We listen 

We listen to you and understand.  We answer your questions and deliver a service that will meet all of your needs.  We invest in 
lasting relationships and take the time to develop closer relationships focused on better legal outcomes through expert advice. Its 
simple - its about respect and taking the time to understand what you need.  

We understand 

Good or bad, you need to know where you are before you can determine where you need to be. We tell it like it is. We won't sugar 
coat the issues. We see the early warning signs and will warn you before it's too late. We will arm you with informed answers to 
tough questions and keep you on top of the facts that matter.  

We are proactive 

Prevention is better than a cure. We strive to identify issues before they become problems. Early intervention, proactive 
management and negotiated outcomes form the cornerstones of our service. 

Our service is personal  

Our service is personal and 'hands on' and our mix of professionals ensures that you enjoy high level partner contact at all times. 
Our people are accessible and responsive and provide creative and innovative solutions cost effectively. We have 24/7 
accessibility to lawyers.  

We communicate effectively  

You need the best service and information at your finger tips. We provide the best of both worlds, proven technology delivering 
internet access to all of your information and a serious focus on communication in plain English.  With our personal service, 
simpler communication and easy access to information you spend more time doing business and less time chasing down 
problems. 

We deliver results 

You need practical ideas that deliver real results. Our people and our ideas can make a difference and we thrive on the opportunity 
to think creatively and deliver innovative solutions. We listen, understand, provide the best information and deliver value for money. 
We embrace ideas and use creativity to find better ways to do things. 

We are Different ! 

We set ourselves apart from other lawyers by: 

� identifying your needs and responding with the most cost effective solution;  

� providing practical expert advice; 

� meeting deadlines, building relationships and delivering value for money;  

� supporting creativity and diversity of thought and bringing excellence to all that we develop, deliver and achieve;  

� utilising a team approach that maximises efficiencies and minimises duplication; 

� identifying the right legal strategy for the best commercial outcome;  

…and having fun whilst doing it. 

Contact Us 

You can contact Gillis Delaney Lawyers on 9394 1144 and speak to David Newey or email to dtn@gdlaw.com.au. Why not visit our 
website at www.gdlaw.com.au.  
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